Testimony

for the

Legislative Budget Hearing

2012-2013 Executive Budget

Wednesday, February 8, 2012
Hearing Room B, LOB

Respectfully Submitted by:

Craig M. Burridge, M.S., CAE
Executive Director
Pharmacists Society of the State of New York



I want to thank the chairs and commitiee members for this opportunity to provide testimony on
behalf of the Pharmacists Society of the State of New York and 10 also thank you for vour
overwhelming support of our No Mandatory Mail Order legislation you passed last session and

that Govermor Cuomo signed in to law.

The Pharmacists Society of the State of New York has selected several legislative priorities
going forward that we feel need to be put in place this year so as to protect the integrity of the no
mandatory matl order law and consumers right to choose. In addition, we have significani
evidence to demonstrale that by passing our legislative initiatives, the state’s taxpayers,
employers. unions, school districts and municipalities will benefit financially as it relates to their

prescription drug program costs.

Executive Summary

NY State’s Health Insurance Exchanges and PBM Transparency:

» PBM Transparency will be required in all state health insurance exchanges as a way of
‘saving the program money.” PSSNY strongly encourages the Legislature (o require PBM
Transparency across ALL health insurance programs in NYS.

o Included in this testimony in the Appendix section is the “American Health
Benefit Exchange Modal Act™ which defines a PBM and their role in an
exchange. as well as. pharmacy provisions. (dppendix pp. 1-15)

o We encourage you to take a good look at this model act and consider it in your
deliberations.

o We also encourage the Legislature to ‘require’ PBM Transparency across all

state-issued health care policies offering a preseription drug benefit.

e  “Pharmacy Benefit Manager (PBM) Transparency”
o PBM transparency legislation is cntical in pulling back the veil of secrecy that is a

significant part of PBM business practices.
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o PBM self-dealing is rampant nationwide as they “steer” and “steal patients™ from
their competitors.

o PSSNY is calling for the immediate passage of legislation that would reguire
PBMs to register with the state of New York and to provide critical information to
payers that will allow them to make informed decisions.

o The business practices of PBMs are not regulated in New York State and this
absence of regulation has led (0 hundreds of millions of dollars in “hidden
revenues’ for large, non-transparent PBMs at the expense of all New Yorkers
who pay for prescription drug services, (see Appendix pp. 16-38 on PBM’s
Tricks of the Trade)

“Specialty Drug Designations by Pharmacy Benefit Managers”
o “Specialty Drugs”

o Specialty Drugs is a made up term by self-dealing Pharmacy Benefit Managers
(PBMs) who are using this term, that has no definition in state or federal law.
PBMs ‘steer’ or “steal” patients, from New York community-based pharmacies to
the Big Three PBM’s wholly-owned out-of-state mail order pharmacy simply by
calling maintenance medications “Specialty Drugs.”

o New York’s community-based pharmacies have been dispensing these same
maintenance medications to their patients for decades. The major PBMs are
calling everyday maintenance medications “specialty drugs’ to circumvent the no
mandatory provision put in the Medicaid Managed Care initiative by this
Legislature and force Medicaid enrollees into mail order. (See one example of a
PBM’s so-called “specialty drug™ list with over 200 maintenance drugs listed.
(Appendix pp. 39 - 40)

o The potential for real harm to Medicaid patiehts is just a missed delivery away.

o The potential loss of tax payer dollars through Medicaid managed care o out-ol-
state PBM wholly-owned pharmacies could be in excess of a staggering $2
billion. (Estimate based on two-thirds of Medicaid enrollees moved into managed

care along with approximately $3.3 bil. drug spend ($5 bil. spend prior in FFS)
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minus $528 mil. estimated spend on generics (16% of 1o1al drug spend) leaving
$2.772 bil. in brand drug spend. Based on PBMs grab for anv drug over $300 and
calling it a ‘specialty drug’ leaves little for NY's community-based pharmacies).

If allowed 10 continue unchecked. the Big Three PBMs will use this same ‘loop-
hole™ to circumvent the recently passed *“No Mandatory Mail Order’ law and once
again deny New York consumers a choice of where 10 get their prescription

medications filled at the same cost and the same co-pays.

“Prescription Drug/Opioid Abuse Action Items”

To date, NO siate has implemented a ‘real time’ PMP program as the cosl has been

prohibitive. We must explore alternative methods for making New York's current system

workable and cost effective to the state. prescribers and pharmacies.

After lengthy review, pharmacy has concluded that ‘Opioid Abuse’ is the real problem and

everything else are symptoms of the problem.
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There are portions of the Attorney General's iSTOP program that we can support
which we have laid out in detail further back in this testimony. There are others
we cannot such as real fime ransmission of data. This is 100 costly and there are
fears of ‘hacking’ into the Intemet exposing patient’s names. addresses, date of
birth and the quantity and drugs dispensed. The current PMP system DOES NOT
have 1o be HIIPA compliant.

Any legislation addressing opioid abuse. diversion of controlled substances, over
presertbing and pharmacy robberies needs to be addressed simultaneously. Failure
1o do so will substantially increase the risk of violent crimes at our pharmacies.
You cannot approach this problem with an enforcement attitude only. To do so
would risk pushing desperate individuals to do desperate things.

Our uitimate goal for stopping much of the diversion of controls, doctor shopping
and over prescribing #s fo mandate e-prescribing of all controls with few
exceptions.

As we discovered. the use of e-prescribing for a Prescription Monitoring
Programs (PMP) has a major obstacle in that the e-prescribing system uses the

National Council for Prescription Drug Programs (NCPDP) D.0 HIIPA compliant



software platform which is primarily used for billing and Drug Utilization Review
(DUR) purposes and the PMP program uses the American Society for Automation
in Pharmacy (ASAP) 4.1 version HIIPA-exempt platform and is used primarily
for patient and controlled drug information being sent to PMP programs. The two
systems DO NOT use the same data identifiers. We need to “bridge’ the two
systems.

This would minimize serialized forms being targets for thefl by organized crime
or opioid addicted patients. and

Would free up law enforcement to go afier the bad players only by monitoring
their prescnibing and dispensing habits.

Launch a similar campaign as Ohio called: “Don’t Get me Started.” Which is a
public awareness of prescription drug abuse campaign that uses five videos of

abusers and the impact it has had on their lives. (www.dontgetmestartedohiv.org.)

“Expanding Vaccines that Pharmacists Can Provide”

s  “Pharmacists as Immunizers Expansion”

O

Expanding the number of immunizations that pharmacists are authorized to
provide makes good public heath sense and will greatly expand access 10 these
necessary vaccines and with that reduce vaccine preventable diseases.

The NYS Department of Health was due to release their report on Pharmacists as
Immunizers last month. We are encouraged that it will be very favorable not only
to pharmacists but to all immunizers as vaccinations were up across the board.

A report released last year by the CDC showed that, contrary to our critic’s
predictions, that immunizations by office-based physicians increased by 30%
(nationally) over the past {ive years.

New York was the second to last state to authorize pharmacisls as immunizers in
2008. Today. we have over 7.200 trained and NYS Board of Pharmacy registered
Pharmacist Immunizers located in communilies across the state. (see Appendix
pp- 42-43)

New York is well positioned in the event of any future pandemic outbreak.



Legislative Priorities:

(Background & Supporting Information)



“Specialty Drugs:”

In last year's budget. there was an MRT initiative (#11) thal moved approximately 3 million
Medicaid enrollees’ drug benefit from Fee-for-Service to Medicaid Managed Care. In that
budget language. the legislature included a no mandatory mail order provision for Medicaid
Managed Care prescription drug services. The transfer from FFS lo managed care occurred
October 1, 2011. Just a few days after October first, Medicaid enrollees began receiving letters
telling them that they must get certain drugs @NLY through the mail. The PBMs referred 1o these
drugs as “specialty drugs.” They describe “specialty drugs™ as any medication used for a
chronic condition. We referred 10 those drugs as maintenance medications and these make up

between 50-65% of a community pharmacy total prescription volume.

There is no such definition of ‘specialty drugs’ in the NYS Education Law covering the
Pharmacy Practice Act. The FDA does not recognize or define any medications as “special. " It is
a made up lerm by self-dealing PBMs in an effort 1o get around this legislature’s intent of “no
mandatory mail order” in the Medicaid Managed Care prescription drug program. It is a willful

disregard for the law.

If left unchallenged. in excess of $2 billion in tax payer supported Medicaid dollars will be
leaving this state each year 10 out-of-state. PBM—owned pharmacies as they self deal almost all
maintenance prescription drugs (o their own wholly-owned mail order pharmacies. This move by
the self-dealing PBMs has caused significant disruption in the patient-pharmacist relationships.
some having been in existence {or decades and can lead to significant patient harm. None of the
community-based pharmacies already in the health plans networks were even offered a network
contract by the PBMs for these so-called ‘specialty drugs.” We’ve had an independent specialty
pharmacy caring for premature babies with underdeveloped lungs put out of business within
weeks of the October 1™ Medicaid FFS transition 1o managed care. These babies are put at risk
should a single treatment be missed. late or incorrectly calculated 1o the babies weight during the
treatment month. A number of our pharmacies both chain and independents have seen
prescription volumes fall by as much as 30%. PBMs are self-dealing our pharmacy network right

out of business.



The PBMs simply stole their competition’s patient base by not allowing them to compete. None
of these now Medicaid Managed Care enrollees were offered a ‘choice” 1o use or not use a mail
order pharmacy. In fact. they just received a letter telling them they had no choice afler another

30-day supply at their local pharmacy.

Pharmacy Benefit Manager (PBM) Transparency:

Without PBM Transparency. no employer. school district, municipality or health plan will know
if they are truly paying the same for a 90-day supply of medications at mail order or at a
community-based retail pharmacy. PBMs claim that transparency will drive up prescription drug
costs. We say PBM Transparency will drive down PBM’s outrageous ‘net profits’ and
prescription drugs costs for all New Yorkers. In 2010, the Big Three PBMs 10K filings, with the
Securities & Exchange Commission. boasted ‘net profits’ exceeding $6 billion. (see Appendix

pp. 44-49).

Many PBM’s have ‘gag orders’ in the contracts with community-based pharmacies that prohibit
a pharmacist from contacting the payer and many also a ‘gag order’ in the contracts of the payer
prohibiting them from disclosing any information 1o the public. In fact. this *payer’ gag order has
prevented an upstate school district from coming forward in the press 1o disclose how their
mandatory mail order PBM overcharged them on their generic medications by hundreds of
thousands of dollars each year. These plans are threatened with legal action if they do. This is no
different than the bully in the school yard taking a child's lunch money everyday and the child
not telling for fear of being beat up. These strong arm tactics are what keeps the public from

knowing what the PBMs are really up to.

Take it, or Leave Contracts:

PBMs fax one page contracts to New York's independents and small chain pharmacies and give
them five (5) business days to opt in. These contracts establish the terms of reimbursement and
days supplies. Most often. the pharmacy never knows what the reimbursement is for generic
drugs as the contract just refers to ESI's MAC list or Medco's MAC list. It's like asking a
company to pave a road and then telling them that when they are done. come back 10 me and 1°11

tell you what I'm going to pay you for that asphalt you used in paving that road. Pharmacies and



payers are kept purposely in the dark. The plan knows what it is paving the PBM and the PBM
knows what i is paying the pharmacy but, the plan has no idea what the pharmacy is ‘really’
being paid hy the PBM and thar’s exacily how they like ir. This way. the PBM can bill the plan a

much higher price and reimburse the pharmacy a much lower price and keep the difference.

At great risk of being thrown out of'a major PBM’s pharmacy network, one of our independent
pharmacists went to his Jocal school board and showed them ‘how" they were being ripped off by
mail order and the PBM that owned it. The School Board had allowed his pharmacy to
participate in the last year of a four year mandatory mail order contract when he agreed to take
the same reimbursement and same co-pays. Several months into the program, the pharmacist was
Jooking through his pharmacy receipts to see if he was losing money on the plan. What he
discovered was that he was getting significantly overpaid on all of the top dispensed generic
drugs. He immediately went to the school board and told them that they had to change their
contract and insist on ‘pass-through’ pricing for all covered drugs. The PBM who had this
school’s mail order program refused to participate in the bid with the pass-through’ pricing
requirement. A truly transparent PBM won the new contract. As one example of a generic price
"spread” used by the former PBM. they were charging the school $333.81 and the patient paid a
$16.00 co-pay for a 90-day supply of a generic for Zocor® called simvastatin. The ingredient cost
of those 90 simvastatin capsules to the mail order pharmacy was $6.90! (See copies of receipts
for several of the generics as more examples of what a ‘spread” is — see Appendix pp. 49-52).
After the school district went to their new prescription drug coverage. under the “pass-through™
payment requirement. that same 90-day supply of simvastatin is now covered by the co-pay only.
This holds true with many other generics, saving the school district hundreds of thousands of

dollars annually.

We need to shine a light on the self-dealing of PBMs here in New York. I estimate that savings
on eliminating “generic” drug spreads alone through PBM Transparency will save New York
businesses. schools, unions. municipalities and ultimately consumers in excess of $820 million
anpually. (PBM audits have found an avg. 25% spread on generic drugs for the Big Three
PBMs. Generic drugs make up 16% of NYS’ drug spend despite being 64% of all prescriptions
dispensed. NYS’s 2010 drug spend for 2010 was $29.381 bil. [11% of the national total of $307
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bil. minus $39.9 bil hospital drug costs] not including hospital drug spend according to IMS
Health. Generic prescriptions make up 16% of drug cost or $4.7 bil. Being that all health plans
do not use PBMs and several PBMs are truly transparent and use pass-through pricing. 1 used
Just the BIG Three PBM’s market share of 70% and a 25% avg. generic spread to get 1o over

$820 mil. potential savings)

“Prescription Drug/Opioid Abuse Action Items”

To date, NO state has implemented a ‘real time’ PMP program as the cosi has been prohibitive.
We must explore altemative methods for making New York's current system workable and cost
eflective to the state, prescribers and pharmacies such as “near real fime” which could be daily

or hourly uploads by pharmacies 1o the state database.

RECOMMENDATION: (Mandatory Prescriber Look-Up of ALL Controls)

» Currently, prescribers of controlled substances are NOT required to use the slate’s available
database look-up 1o check patient’s for potential controlled substance abuse.

» Only about 7% of prescribers use the look up tool. Prescriber’s main complaint is that the
states” web site IS NOT user friendly. This needs 1o be explored by the state with prescriber
community input to modify the system to allow prescriber’s and easier access.

¢ MANDATE that prescribers use the ‘Jook-up ' tool until and if such time that e-prescribing
systems are certified and can “bridge™ through the ASAP PMP system allowing prescribers to
both prescribe a control and have it bounced off the state’s PMP system and return a message
to the presenber if that patient is abusing.

* The PMP system should allow a prescriber 1o look back at least 60-days on each patient’s
controlled drug prescription history and be user friendly until such time thai e-prescribing
can replace the “look-up® with a automatic Drug Regimen Review using the current BNE
system modified to allow e-prescribing access to the Prescription Monitoring Program.

» Forcing pharmacies to look up every one of the 74.000 daily dispensed controls creates a
bottleneck in the prescription fill process. A pharmacy has to use another sysiem to do the
lookup creating a costly new requirement. Stopping the prescription at the pharmacy counter
creates a potential for violence as the addicied individual may already be in withdrawal and

has expectations of getting that prescription fifled. This creates a potential dangerous

10
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confrontation at the pharmacy counter when the pharmacist has 1o tell the individual they
cannot fill their prescription. We have to remember WHO has the pills in stock. Pharmacies
do not prescribe medications nor do they receive any patient diagnosis information from the
prescriber.

» Opioid abuse STARTS with the patient and accommodating prescribers. There is an inherent
responsibility by the prescriber to stop opioid abuse before it gets started and to provide
information for those patients who may need addiction treatment. Prescribers don’t carry the
controlled drugs - pharmacies do, making them targets of desperate individuals. People were

not killed in prescriber’s offices, they were killed in pharmacies.

RECOMMENDATION: (Using Existing System with Changes as Most Cost Effective)

Currently. the state’s control substance Prescription Monitoring Program (PMP) uses the 4.1
American Society for Automated Pharmacy (ASAP) standard version for the transmission of
pharmacy C-1I-CV control substance dispensing information electronically sent to the state’s
database. The state law. using the ASAP standard. reguires that the pharmacy submit the
prescriber's DE4 number, drug NDC number, drug quantity, per day use, patient’s full name
and full address and which is currently sent in batches 1o the state database every 30-days and

no later than 45 days.

 That pharmacies be required to upload control batch data either daily or hourly 10 keep the
state’s database more current so that when prescriber’s do their “look-up” they will have the
most current information on a patient who may be doctor shopping. This would include a *0
dispensed” control report for a particular timeframe.

 This will not resolve the issue of ‘stolen blanks " being used to divert controls until such time
that we have either e-prescribing of controls and a way for prescribers 1o post the patient
information and prescription serial numbers directly 1o the state’s database.

* Additionally, pharmacies would need 1o get feedback electronically using the ASAP PMP
program notifying the pharmacy that a serial form was reported as stolen. Apain. there would
need to be a ‘bridge’ between a pharmacy’s NCPDP D.0 sofiware and ASAP's PMP

sofiware so0 as not to creale any copyright infringements between the two vendors.

11



12

o Currently. pharmacies can print out pages and pages listing stolen serial blank numbers. This
is a cumbersome way to check for stolen numbers which requires these lists to be printed owt
daily or the pharmacist to go 1o the BNE website 1o do a look up.

* With a street value of between $100 and $300 per serialized stolen blank. they are usually
sold, forged and potentially filled within hours well before most are even missed by the
prescriber. In the case of institutions. thousands of individual serialized blanks were stolen
without the knowledge of the institution. Taking a few blanks out of sequence from a case of

blanks makes it almost impossible to inventory.

RECOMMENDATION: (Pharmacy Access to Control Substance Database)

Pharmacies are required by law to transmit their patiem control drug prescription information 1o
the state’s Bureau of Narcotic Enforcement database at least every 45 days vet: they have no
authority to access the data thal they provided. PSSNY's strongly supports “near real-time”
transmission of this data through the pharmacy’s current software system and software

vendors. Again. this can be done as it is now through batch transmission only daily or hourly.

» We are recommending the Legislature pass lepislation authorizing pharmacists and their
software vendors (in the event that a “bridge between a pharmacy’s electronic billing
transmission and the states” PMP program can be made) 1o access the control substances
database for those situations where the pharmacist suspects abuse. tampering or forgery.

* We do not think the ‘look-up’ authorization needs to be mandatory for pharmacies if the
changes are made to require prescribers 1o do a look up and require pharmacies to report
control data to the state on a ‘near real time” basis.

* Approximately 74.000 prescriptions for controls are presented and dispensed everyday in
New York State. Mandating both prescriber and pharmacist to query the same system is not

necessary. It must be stopped at the prescriber’s office.

RECOMMENDATION: (Prescription Drug Rehabilitation)
The state needs to increase funding for prescription drug addiction rehabilitation. Without a
safety net. we will be setting ourselves up for a 100 more Medford’s. We can come very close to

creating and air tight system but. if we push those addicted 1o opioids off the ¢liff. their survival



instinct will kick in and all our pharmacies will be placed in danger. If this happens. our
pharmacies will either stop carrying opioids or hunker down like Fort Knox destroying that
patient-pharmacist relationship that got them into this profession in the first place. We also don"t
wanl 1o see patients or their homes targeted if it is obvious that they may be taking pain
medications. Health insurers should be mandated to pay for any opioid addiction treatment that
may have been a result of delays in treatment for pain such as knee or hip replacements that may
keep patients on pain medications much longer than necessary resulting in dependency or

addiction.

RECOMMENDATION: (Prescriber Education)

e Many prescribers practicing today graduated long before many of these optoids hit the
market. We are recommending that prescribers of controls be required to take confinuing
education courses 1o bring them up o speed on the ease of opioid addiction and training on

‘patient gaming’ that is used to convince a prescriber for the need for pain medications.

RECOMMENDATION: (Pbarmacist Education)

e That pharmacists who are dispensing controlled substances. as part of their Patient Safety or
Law continuing education requirement every three years. take refresher courses in the
controlled substance rules and regulations both state and federal and clinical training in
recognizing and addressing patient dependency or abuse of prescription drugs.

» PSSNY has dedicated itself to keeping our pharmacists on top of the control drug situation at
each of our conferences held twice a year and through our Affiliate continuing education
programs held monthly. These programs cover pharmacists responsibilities under the law and
clinically as it relates to how and when pain control medications should be used. Our
pharmacists share encounters with their peers and the ‘red Slags’ that prescriptions raise at
the counter. Also, pharmacists are in the best position to know who their regular patients are

and their state of health.

RECOMMENDATION: (Consumer/Public Education)

* We are recommending that educational ‘bag stulfers’ placed in prescription bags and counter

pamphlets for both pharmacies and prescribers offices. clinics. etc. be developed by the

13
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Depariment of Health and patient addiction organizations 1o be distributed in prescriber’s
offices and pharmacies. These would educate the patient or their care giver on the “signs of
dependency’ on opioids or other controls and about speaking to their doctor if the suspect
that they may be becoming dependent and include phone numbers of addiction help lines.

We also recommend that public awareness campaigns similar to the “Don’t Get Me Started”
campaign launched in the state of Ohio. This public service campaign speaks 10 young adults
and their friends and families through five on-line videos by individuals who share their
unique stories about how prescription drug addiction has impacted their lives. To view these

poignant videos, you can go to: www.donlgeimestartedohio.org.

RECOMMENDATION: (Patient Care for Pain)

The Pharmacists Society does not want to make it 100 difficult for patients who truly need
opioids for pain relief 1o get their medications in a timely manner. We recommend that
obvious circumstances such as end of life, cancer treatments. long term intractable pain. etc.
should never have their medications delayed due 1o a database breakdown or other
unforeseen circumstance that may substantially delay delivery of pain medications to the

patient or the patient’s caregiver. This is essential.

RECOMMENDATION: (Rules & Regulations — For Potential Future Use)

In 2010, the Legislature passed and the Governor signed into law legislation that would authorize

the e-prescribing of control substances. To date. the Department of Health's Bureau of Narcotic

Enforcement has yet to publish the regulations for comment despite the fact that the DEA

published their final regulations in late 2010. Despite our recommendation, we are far from being

able to implement this “automated” PMP system.

We are recommending that these regulations get published immediately and that all controls
be subject to e-prescribing with few exceptions for areas of the state not yet having hi-speed
Intemet access so as to be prepared for the day when e-Prescribing sofiware has been
‘certified” (o atlow the electronic transmission of controlled substances.

This would virtually eliminate stolen serialized Jorms as a vehicle for gangs to diver

controlled subslances.
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* Today’s e-prescribing systems use HIIPA compliant data points. such as using the
prescriber’s NP1 number and not their DEA number which is used in the PMP programs.
They also use a special patient identifier numbers and not their full name, address as the
PMP program does.

* Those e-prescribing companies that are ceriified by the DEA 1o date. are national in scope.
This would be critical in checking PMP’s from adjoining states.

» Finally, there is currently no way for a prescriber to input ‘serialized form’ numbers or
receive feedback information for the prescriber as to a patient’s current use of controls. All
these issues would have to be resolved before e-prescribing could be made mandatory. Until
then, the regulations should be published as guidance for e-prescribing sofiware vendors.
This would be the best solution as it relates 10 diversion and stopping a script from every
leaving a prescriber’s office. It could also block bad prescribers from being “pill-mills.

Mandated e-prescribing should be explored thoroughly by all stakeholders.



New Yorkers with limited comprehension of English or with handicapping
conditions such as limited vision or hearing deserve special consideration from
every health care provider including pharmacists; however, the translation
mandate on pharmacies included in the executive budget proposal is flawed.

Singles out pharmacies and would subject them 10 a cause of action under state
law (New section 3398(4) of Article 33 of Public Health Law) unique to them as
compared 1o other health care providers.

Gives persons who are labeled as having Limited English Praficiency extra rights
of action as compared to other patients.

Increases pharmacists® professional liability because the pharmacist is responsible
for counseling the patient but has no way of verifying whether the translation
provided by another person or a contracted service was accurate or appropriate.

No government certification for pharmacy translation services. (unregulated)

Applies to all persons with Limited English Proficiency but does not require
translation into all languages. Limited to 7 primary languages.

SED lacks resources 10 perform functions as required under the proposal (identily
seven primary pharmacy languages and regulate pharmacy-based services for
“special needs™ patients broadly defined as “elderly. of limited vision or of
limited English proficiency™.

Does not address persons with limited capacity of understand English when
English is the primary spoken language.

Allows the prescription form 10 be changed presumably so that any prescriber can
indicate “LEP™; however. another section of the proposal broadens the
responsibility of the pharmacist: “ if the pharmacist knows or has reason to know
that the patient is a limited English proficient individual™. This language
significantly widens the potential liability exposure for the pharmacist.

The proposal is aimed at owners, not pharmacists, and specifically exempts
independently owned pharmacies in the definition of “Covered Pharmacies™. but
(1) the responsibility always falls upon the Supervising Pharmacist and (2) other
sections place the responsibility squarely on ‘the pharmacist.’

We agree that all health care professionals including physicians, nurses, physical
therapists, etc., including pharmacists, bear the responsibility to communicate
meaningfully with patients. We agree that patient understanding promotes
compliance that in turn improves clinical outcome. We therefore recommend as an
alternative that healthcare professionals adopt the universal symbols developed by
the U.S Pharmacopeial Convention as a communication aid when appropriate.

[Sa.
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Draft: 11/22/10
A new model
As adopted by the Health Insurance and Managed Care (B) Committee, Nov. 22, 2010

AMERICAN HEALTH BENEFIT EXCHANGE MODEL ACT
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Section 1. Title

This Act shall be known and may be cited as the American Health Benefit Exchange Act.
Section 2. Purpose and Intent

The purpose of this Act is to provide for the establishment of an American Health Benefit Exchange to facilitate the purchase
and sale of qualified health plans in the individual market in this State and to provide for the establishment of 2 Small
Business Health Options Program (SHOP Exchange) 1o assist qualified small employers in this State in facilitating the
enroliment of their employees in qualified health plans offered in the small group market. The intent of the Exchange is 1o
reduce the number of uninsured, provide a transparent marketplace and consumer education and assist individuals with access
to programs, premium assistance tax credits and cost-sharing reductions.

Drafting Note: States expanding the definition of “qualified employer” to include large employers, as permitted beginning in
2017 under the federal Patient Protection and Affordable Care Act (Public Law 111-148), as amended by the federal Health
Care and Education Reconciliation Act of 2010 {Public Law 11 1-152) (Federal Act), should remove the references to “small”
employers and the “small” group market.

Section 3. Definitions
For purposes of this Act:
A, *Commissioner” means the Commissioner of Insurance.

Drafting Note: Use the title of the chief insurance regulatory official wherever the term “commissioner” appears. If the
Jurisdiction of centain health carriers, such as health maintenance organizations, lies with some state agency other than the
insurance department, or if there is dual regulation, a state should add language referencing that agency to ensure the
appropriate coordination of responsibilities.

B. “Educated health care consumer” means an individual who is knowledgeable about the health care system,
and has background or experience in making informed decisions regarding health, medical and scientific
matters.

C. “Exchange” means the [insert name of State Exchange) established pursuant ta section 4 of this Act.

D. “Federal Act” means the federal Patient Protection and Affordable Care Act {Public Law 111-148), as

amended by the federal Health Care and Education Reconciliation Act of 2010 (Public Law 111-152), and
any amendments thereto, or regulations or guidance issued under, those Acts.

© 2010 National Association of Insurance Commissioners ]



E. (1) “Health benefit plan” means a policy, contract, certificate or agreement offered or issued by a
health carrier to provide, deliver, arrange for, pay for or reimburse any of the costs of health care
services.

Drafting Note: The Federal Act uses the terms “health plan” and “health insurance coverage.” “Health benefit plan.” as
defined above, is intended to be consistent with the definition of “health insurance coverage” contained in Title XX V1] of the
Public Health Service Act, as enacted by the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and
amended by the Federal Act.

(2) “Health benefit plan” does not include:
(a) Coverage only for accident, or disability income insurance, or any combination thereof;
(b) Coverage issued as a supplement to liability insurance;
{c) !_.iability insurance, including general liability insurance and automobile liability
insurance;
(d} Workers’ compensation or similar insurance;
(e} Automobile medical payment insurance;
() Credit-only insurance;
{2) Coverage for on-site medical clinics; or
(h) Other similar insurance coverage, specified in federal regulations issued pursuant 1o Pub.

L. No. 104-191, under which benefits for health care services are secondary or incidental
to other insurance benefits.

{3) “Health benefit plan” does not include the following benefits if they are provided under a separate
policy, certificate or contract of insurance or are otherwise not an integrai part of the plan:

(a) Limited scope dental or vision benefits;

{B) Benefits for long-term care, nursing home care, home health care, community-based care,
or any combination thereof; or

(c) Other similar, limited benefits specified in federal regulations issued pursuant 1o Pub. L.
No. 104-191.
(4) “Health benefit plan” does not include the following benefits if the benefits are provided under a

separale policy, certificate or contract of insurance, there is no coordination between the provision
of the benefits and any exclusion of benefits under any group health plan maintained by the same
plan sponsor, and the benefits are paid with respect to an event without regard 1o whether benefits
are provided with respect to such an event under any group health plan maintained by the same
plan sponsor;

(a) Coverage only for a specified disease or illness; or
(b) Hospital indemnity or other fixed indemnity insurance.
(5) “Health benefit plan” does not include the following if offered as a separate policy, certificate or

contract of insurance:

(a) Medicare supplemental health insurance as defined under section 1882(g)(1) of the Social
Security Act;
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(b) Coverage supplemental to the coverage provided under chapter 55 of title 10, United
States Code (Civilian Health and Medical Program of the Uniformed Services
(CHAMPUS)); or

{c) Similar supplemental coverage provided to coverage under a group health plan.

“Health carrier” or “carrier” means an entity subject to the insurance laws and regulations of this state, or
subject to the jurisdiction of the commissioner, that contracts or offers to contract to provide, deliver,
arrange for, pay for, or reimburse any of the costs of health care services, including a sickness and accident
insurance company, a health maintenance organization, a nonprofit hospital and health service corporation,
or any other entity providing a plan of health insurance, health benefits or health services.

“Qualified dental plan™ means a limited scope dental plan that has been certified in accordance with section
7E of this Act.

“Qualified employer” means a small employer that elects to make its full-time employees eligible for one
or more qualified health plans offered through the SHOP Exchange, and at the option of the employer,
some or al] of its part-time employees, provided that the employer:

N Has its principal place.of business in this State and elects o provide coverage through the SHOP
Exchange to all of its eligible employees, wherever employed: or

(2) Elects to provide coverage through the SHOP Exchange 1o all of its eligible employees who are
principaily employed in thjs State.

Drafting Note: Beginning in 2017, the Federal Act permits States to expand eligibility for Exchange participation beyond
small employers. States that do so should amend subsection H accordingly.

1.

M.

“Qualified health plan™ means a health benefit plan that has in effect a certification that the plan meets the
criteria for certification described in section 1311(c) of the Federal Act and section 7 of this Act.

“Qualified individual” means an individual, including a minor, who:
(1) Is seeking 1o enroll in a qualified health plan offered to individuals through the Exchange;

(2) Resides in this State;

(3) At the time of enrollment, is not incarcerated, other than incarceration pending the disposition of
charges; and
4) Is, and is reasonably expected to be, for the entire period for which enrollment is sought, a citizen

or national of the United States or an alien lawfully present in the United States.
“Secretary” means the Secretary of the federal Department of Health and Human Services.

“SHOP Exchange” means the Small Business Health Options Program established under section 6 of this
Act.

(1) “Small employer” means an employer that employed an average of not more than 100 employees
during the preceding calendar year.

Drafting Note: The Federal Act permits States to define “small employers” as employers with one 10 50 employees for plan
years beginning before Jan. 1, 2016.

(2) For purposes of this subsection:

(a) All persons treated as a single employer under subsection (b), (c), (m) or (o) of section
414 of the Internal Revenue Code of 1986 shall be treated as a single employer;
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(b) An employer and any predecessor employer shall be treated as a single employer;

{c) All employees shall be counted, including pari-time employees and employees who are
not eligible for coverage through the employer;

Drafting Note: This issue is discussed in HHS Bulletin 99-03 (Group Size Issues Under Title XX V1] of the Public Health
Service Act). States with different legal standards for counting employer size should review their definitions for consistency
with federal law and substitute their existing definitions when appropriate. States shouid also consider the adverse selection
issues that arise if different definitions of “small employer” are used within the Exchange and ouiside the Exchange.

(d) If an employer was not in existence throughout the preceding calendar year, the
determination of whether that employer is a small employer shall be based on the average
number of employees that is reasonably expected that employer will employ on business
days in the current calendar year; and

(e) An employer that makes enrollment in qualified health plans available to its employees
through the SHOP Exchange, and would cease to be a small employer by reason of an
increase in the number of its employees, shall continue to be treated as a small employer
for purposes of this Act as long as it continuously makes enrollment through the SHOP
Exchange available 1o its employees.

Section 4. Establishment of Exchange

A. The [insert official title of the Exchange] is hereby established as a [insert description and governance
provisions here, either establishing the Exchange as a governmental agency or establishing the Exchange as
a nonprofit entity].

Drafting Note: States have different options to consider when establishing the Exchange. This Act does not include any
specific option for governance. Section 1311(d) of the Federal Act, requires that any Exchange established must be a
governmental agency or nonprofit entity. As such, the Exchange could be located at a new or existing State agency. Some
possible advantages to having the Exchange within a State agency include having a direct link o the State administration and
a more direct ability 10 coordinate with other key State agencies, such as the State Medicaid agency and the State insurance
department. Some possible disadvantages include the risk of the Exchange’s decision-making and operations being
politicized and the possible difficulty for the Exchange to be nimble in hiring and contracting practices, given mosi States®
personnel and procurement rules. The Exchange could also be established as an independent public agency, or a quasi-
governmental agency, with an appointed board or commission responsible for decision-making and day-to-day operations.
Some possible advantages 1o establishing the Exchange as an independent public agency, or a quasi-governmental agency,
include possible exemption from State personnel and procurement laws and more independence from existing State agencies,
which could result in less of a possibility of the Exchange being politicized. The Exchange’s enabling legislation would
specify how the Board members would be appointed, including its size, composition and terms. The Board would also select
the Exchange’s Executive Director. Some possible disadvantages include the possible difficulty for the Exchange 1o
coordinate heaith care purchasing strategies and initiatives with key State agencies, such as the State Medicaid agency and
the State insurance department and their employees because the Exchange would not be located at a State agency {unless
those decisions are subject to the approval of a State official, such as the State insurance commissioner or the Governor). The
Exchange also could be established by creating a non-profit entity. This means that most likely it would not be directly
accountable 1o State government or subject o State government oversight nor would it most likely be subject to State
personnel and procurement laws. Some possible advantages of establishing the Exchange as a non-profit include flexibility in
decision making and less of a chance for those decisions being politicized and some possible disadvantages include isolation
from State policymakers and key State agency staff and the potential for decreased public accountability. In addition, States
can establish an Exchange using a combination of the options described above. The NAIC, through the Exchanges (B)
Subgroup, intends to review the options for povernance above and others related to establishing Exchanges and develop an
issues paper on the topic to assist States in this area.

Drafting Note: Siates should be aware that when establishing the Exchange they will have 1o include additional sections in

this Act relating to governance and operations, including sections that set out:

¢  The appointment process, powers, duties and other responsibilities of any board, committee or other entity that will have
day-to-day responsibility for camrying out the duties and responsibilities of the Exchange, as provided in this Act;

*  Authority and procedures for hiring staff and procurement resources; and

= Responsibilities of State agencies coordinating activities with the Exchange.
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Drafting Note: States should be aware that section 131 I(f) of the Federal Act permits States, with the approval of the
Secretary of the federal Department of Health and Human Services, to establish regional or interstate Exchanges. This Act
does not specify how to establish these Exchanges or how they wonld operate. The NAIC, through the Exchanges (B)
Subgroup, intends to review those issues and others related to establishing regional or interstate exchanges and develop an
issues paper on the topic to assist those states that wish to establish such exchanges. States participating in interstate
Exchanges or establishing regional Exchanges should modify the relevant portions of this Act accordingly.

Drafting Note: Depending on how a State establishes its Exchange, a Stale may need to consider whether the Exchange
should be exempt from the State’s insurance producer or consultant licensing requirements or whether the Exchange or its
employees need to obtain such a license.

B. The Exchange shall:
() Facilitate the purchase and sale of qualified health plans;
(2) Provide for the establishment of a SHOP Exchange to assist qualified small employers in this State

in facilitating the enrollment of their employees in qualified health plans; and
3) Meet the requirements of this Act and any regulations implemented under this Act.

C. The Exchange may contract with an eligible entity for any of its functions described in this Act. An eligible
entity includes, but is not limited to, the [insert name of State Medjcaid agency] or an entity that has
experience in individual and small group health insurance, benefit administration or other experience
relevant to the responsibilities 1o be assumed by the entity, but a health carrier or an affiliate of a health
carrier is not an eligible entity.

Drafting Note: States should be aware that the Federal Act does not refer to “affiliate” as referenced in subsection C above.
Section 1311(f)}(3)(B) of the Federal Act, as related to a health insurance issuer, defines “eligible entity” as a person: 1)
incorporated under, and subject to the laws of, one or more States; 2) has demonstrated experience on a State or regional
basis in the individual and small group health insurance markets and in benefits coverage; and 3) that is not a heaith
insurance issuer or that is treated under subsection (a) or (b) of section 52 of the Internal Revenue Code of 1986 as a member
of the same controlied group of corporations {or under common control with) as a health insurance issuer.

D. The Exchange may enter into information-sharing agreements with federal and State agencies and other
State Exchanges to carry out its responsibilities under this Act provided such agreements include adequate
protections with respect to the confidentiality of the information 1o be shared and comply with all State and
federal laws and regulations.

Section 5. General Requirements

A. The Exchange shall make qualified health plans available to qualified individuals and qualified employers
beginning with effective dates on or before January 1, 2014.

B. 1) The Exchange shall not make available any health benefit plan that is not a qualified health plan.

(2) The Exchange shall allow a health camrier to offer a plan that provides limited scope dental
benefits meeting the requirements of section 9832(c)}2) A} of the Intemnal Revenue Code of 1986
through the Exchange, either separately or in conjunction with a qualified health plan, if the plan
provides pediatric dental benefits meeting the requirements of section 1302(b)(1XJ) of the Federal
Act.

C. Neither the Exchange nor a carrier offering health benefit plans through the Exchange may charge an
individual a fee or penalty for termination of coverage if the individual enrolls in another type of minimum
essential coverage because the individual has become newly eligible for that coverage or because the
individual’s employer-sponsored coverage has become affordable under the standards of section
36B(c)(ZXC) of the Internal Revenue Code of 1986.
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Section 6. Duties of Exchange

Drafting Note: The provisions in this section are the minimum requirements of the Federal Act. States are encouraged to
consider assigning additional duties, consistent with the Federal Act, to the extent appropriate 1o the State’s market
conditions and policy goals. The NAIC, through the Exchanges (B) Subgroup, intends to develop an issues paper on the topic
10 assist States in evaluating options in this area.

The Exchange shall:
A. Implement procedures for the certification, recertification and decertification, consistent with guidelines

developed by the Secretary under section 131 1{c) of the Federal Act and section 7 of this Act, of health
benefit plans as qualified health plans;

B. Provide for the operation of a toll-free telephone hotline to respond to requests for assistance;
C. Provide for enrollment periods, as provided under section 131 1{(c)(6) of the Federal Act;
D. Maintain an Internet website through which enrollees and prospective enrollees of qualified health plans

may obtain standardized comparative information on such plans;

E. Assign a rating to each qualified health plan offered through the Exchange in accordance with the criteria
developed by the Secretary under section 1311(c)(3) of the Federal Act, and determine each qualified
health plan’s level of coverage in accordance with regulations issued by the Secrelary under section
1302(d}2)A) of the Federai Act;

F. Use a standardized format for presenting health benefit options in the Exchange, including the use of the
uniform outline of coverage established under section 2715 of the PHSA;

G. In accordance with section 1413 of the Federal Act, inform individuals of eligibility requirements for the
Medicaid program under title XIX of the Social Security Act, the Children’s Health Insurance Program
(CHIP) under title XX] of the Social Security Act or any applicable State or local public program and if
through screening of the application by the Exchange, the Exchange determines that any individual is
eligible for any such program, enroll that individual in that program;

H. Establish and make available by electronic means a calculator to determine the actual cost of coverage after
application of any premjum tax credit under section 36B of the Internal Revenue Code of 1986 and any
cost-sharing reduction under section 1402 of the Federal Act;

L. Establish a SHOP Exchange through which qualified employers may access coverage for their employees.
which shall enable any qualified employer to specify a level of coverage so that any of its employees may
enroll in any qualified health plan offered through the SHOP Exchange at the specified level of coverage;

Drafting Note: States may elect 1o operate a unified Exchange by merging the SHOP Exchange and the Exchange for
individual coverage, but only if the Exchange has adequate resources to assist these individuals and employers. States that do
so will need to reconciie the eligibility rules for participation, which are currently based on residence for individual coverage
and based on employment for coverage through the SHOP Exchanpge.

L Subject 1o section 141] of the Federal Act, grant a certification attesting that, for purposes of the individual
responsibility penalty under section 5000A of the Intemal Revenue Code of 1986, an individual is exempt
from the individual responsibility requirement or from the penalty imposed by that section because:

(1) There is no affordable qualified health plan available through the Exchange, or the individual’s
employer, covering the individual; or

(2) The individual meets the requirements for any other such exemption from the individual
responsibility requirement or penalty;

K. Transfer 1o the federal Secretary of the Treasury the following:
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1)) A list of the individuals who are issued a cenification under subsection J, including the name and
taxpayer identification number of each individual,

(2) The name and taxpayer identification number of each individual who was an employee of an
employer but who was determined to be eligible for the premium tax credit under section 36B of
the Internal Revenue Code of 1986 because:

(a) The employer did not provide minimum essential coverage; or

(b) The employer provided the minimum essential coverage, but it was determined under
section 36B(c)(2)C) of the Internal Revenue Code to either be unaffordable to the
employee or not provide the required minimum actuarial value; and

3) The name and taxpayer identification number of:

(a) Each individual who notifies the Exchange under section 141 1{b}4) of the Federal Act
that he or she has changed employers; and

(b) Each individual who ceases coverage under a qualified health plan during a plan year and
the effective date of that cessation;

L. Provide to each employer the name of each employee of the employer described in subsection K(2) who
ceases coverage under a qualified health pian during a plan year and the effective date of the cessation;

M. Perform duties required of the Exchange by the Secretary or the Secretary of the Treasury related to
determining eligibility for premium tax credits, reduced cost-sharing or individual responsibility
requirement exemptions;

N. Select entities qualified 1o serve as Navigators in accordance with section 131 1{i) of the Federal Act, and
standards developed by the Secretary, and award grants to enable Navigators to:

{1) Conduct public education activities o raise awareness of the availability of qualified health plans;

(2) Distribute fair and impartjal information concerning enrollment in qualified health plans, and the
availability of premium tax credits under section 36B of the Internal Revenue Code of 1986 and
cost-sharing reductions under section 1402 of the Federal Act;

3) Facilitate enrollment in qualified healih plans;

(4) Provide referrals to any applicable office of health insurance consumer assistance or health
insurance ombudsman established under section 2793 of the Public Health Service Act (PHSA), or
any other appropriate State agency or agencies, for any enrollee with a grievance, complaint or
question regarding their health benefit plan, coverage or a determination under that plan or
coverage; and

(%) Provide information in a manner that is culturally and linguistically appropriate to the needs of the
population being served by the Exchange;

0. Review the rate of premivm growth within the Exchange and outside the Exchange, and consider the
information in developing recommendations on whether to continue limiting qualified employer status 10
small employers;

P. Credit the amount of any free choice voucher 1o the monthly premium of the plan in which a qualified
employee is enrolled, in accordance with section 10108 of the Federal Act, and collect the amount credited
from the offering employer;

Q. Consult with stakeholders relevant to carrying out the activities required under this Aect, including, but not
limited to:
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(1)

Educated health care consumers who are enrollees in qualified heaith plans;

(2) Individuals and entities with experience in facilitating enroliment in qualified health plans;

3 Representatives of small businesses and self-employed individuvals;

{4) The [insert name of State Medicaid office]; and

(5) Advocates for enrolling hard 1o reach populations; and

R. Meet the following financial integrity requirements:

(1 Keep an accurate accounting of all activities, receipts and expenditures and annually submit to the
Secretary, the Governor, the commissioner and the Legislature a repost concerning such
accountings;

{2) Fully cooperate with any investigation conducted by the Secretary pursuant to the Secretary’s
authority under the Federal Act and ailow the Secretary, in coordination with the Inspector
General of the U.S. Department of Health and Human Services, to:

(a) Investigate the affairs of the Exchange;
(b) Examine the properties and records of the Exchange; and
(c) Require periodic reports in relation to the activities undertaken by the Exchange; and
(3) In carrying out its activities under this Act, not use any funds intended for the administrative and

operational expenses of the Exchange for staff retreats, promotional giveaways, excessive
executive compensation or promotion of federal or State legislative and regulatory modifications.

Drafting Note: States should consider revising the language above 1o ensure that the commissioner, consistent with the
provisions of the State insurance code and regulations, is given specific authority to investigate the affairs of the Exchange,
examine the properties and records of the Exchange and require the Exchange to provide periodic reporting 1o the
commissioner in relation to the activities undertaken by the Exchange under this Act, as may be appropriate given the
structure and governance of the Exchange.

Section 7. Health Benefit Plan Certification
A. The Exchange may certify a health benefit plan as a qualified health plan if:
(1) The plan provides the essential health benefits package described in section 1302(a) of the Federal

(2)

Act, except that the plan is not required to provide essential benefits that duplicate the minimum
benefits of qualified dental plans, as provided in subsection E if

(a) The Exchange has determined that at least one qualified dental plan is available to
supplement the plan’s coverage; and

{b) The carrier makes prominent disclosure at the time it offers the plan, in a form approved
by the Exchange, that the plan does not provide the full range of essential pediatric
benefits, and that qualified dental plans providing those benefits and other dental benefits
not covered by the plan are offered through the Exchange;

The premium rates and contract language have been approved by the commissioner;

Drafting Note: States should modify the language in paragraph (2) above for consistency with their State law and regulations
goveming rate and form review and approval.

(3}

The plan provides at Jeast a bronze level of coverage, as determined pursuant 1o section 6E of this
Act uniess the plan is certified as a qualified catastrophic plan, meets the requirements of the
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Federal Act for catastrophic plans, and will only be offered to individuals eligible for catastrophic
coverage;

(4) The plan’s cost-sharing requirements do not exceed the limits established under section 1302(c)(1)
of the Federal Act, and if the plan is offered through the SHOP Exchange, the plan’s deductible
does not exceed the limits established under section 1302(c)(2) of the Federal Act;

{5) The health carrier offering the plan:

(a) Is licensed and in good standing to offer heahh insurance coverage in this State;

(b) Offers at least one qualified health plan in the silver Jevel and at least one plan in the gold
level through each component of the Exchange in which the carrier participates, where
“component” refers to the SHOP Exchange and the Exchange for individual coverage;

{c) Charges the same premium rate for each qualified health plan without regard to whether
the plan is offered through the Exchange and without regard to whether the plan is

offered directly from the carrier or through an insurance producer:

Drafting Note: States whose licensing laws do not use the term “producer” should substitute the appropriate terminology.

(d) Does not charge any cancellation fees or penalties in violation of section 5C of this Act;
and
{e) Complies with the regulations developed by the Secretary under section 131 1{(d) of the

Federal Act and such other requirements as the Exchange may establish;

(6) The plan meets the requirements of certification as promulgated by regulation pursuant 1o section
9 of this Act and by the Secretary under section 1311(c) of the Federal Act, which include, but are
not limited to, minimum standards in the areas of marketing practices, network adequacy, essential
community providers in underserved areas, accreditation, quality improvement, uniform
enroliment forms and descriptions of coverage and information on quality measures for health
benefit plan performance; and

Drafting Note: As states consider certification standards, they should consider factors such as consumer choice and
additional costs, in light of the value to cnrollees provided by the proposed standards, when evaluating whether or not to
include requirements above the minimum standards under section 131 I{e}1).

(N The Exchange determines that making the plan available through the Exchange is in the interest of
qualified individuals and qualified employers in this State.

Drafting Note: States should consider whether the Exchange should delegate all or part of plan certification function 1o the
commissioner pursuant to the commissioner’s rate and form review responsibilities.

B. The Exchange shail not exclude a health benefit plan:
(1) On the basis that the plan is a fee-for-service plan;
(2) Through the imposition of premium price controls by the Exchange; or
(3) On the basis that the health benefit pian provides treatments necessary 10 prevent patients’ deaths

in circumstances the Exchange determines are inappropriate or 100 cosily.
C. The Exchange shall require each health carrier seeking certification of a plan as a qualified health plan to:
(1) Submit a justification for any premium increase before implementation of that increase. The

carrier shall prominently post the information on its Interet website. The Exchange shall take this
information, along with the information and the recommendations provided to the Exchange by
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the commissioner under section 2794(b) of the PHSA, into consideration when determining
whether to allow the carrier to make plans available through the Exchange;

Drafting Note: States with additional rate filing requirements should review the language in paragraph (1) above 10 ensure
that it does not conflict with other applicable State law.

(2) (a) Make available to the public, in the format described in subparagraph (b) of this
paragraph, and submit to the Exchange, the Secretary, and the commissioner, accurate
and timely disclosure of the following:

(i) Claims payment policies and practices;

(ii) Peniodic financial disclosures;

(iii) Data on enrollment;

(iv) Data on disenroliment;
{v) Data on the number of claims that are denied;
(vi) Data on rating practices;

(vii) Information on cost-sharing and payments with respect 1o any out-of-network
coverage;

(viii)  Information on enrollee and participant rights under title 1 of the Federal Act;
and

(ix) Other information as determined appropriate by the Secretary; and

(b) The information required in subparagraph (a) of this paragraph shall be provided in plain
language, as that term is defined in section 131 1{e)}(3)(B) of the Federal Act; and

(3) Permit individuals to learn, in a timely manner upon the request of the individual, the amount of
cost-sharing, including deductibies, copayments, and coinsurance, under the individual’s plan or
coverage that the individual would be responsible for paying with respect to the furnishing of a
specific item or service by a participating provider. At a minimum, this information shall be made
available to the individual through an Internet website and through other means for individuals
without access to the Intemet.

D. The Exchange shall not exempt any health carrier seeking certification of a qualified health plan, regardless
of the type or size of the carrier, from State licensure or solvency requirements and shall apply the criteria
of this section in a manner that assures a level playing field between or among health carriers participating
in the Exchange.

E. (n The provisions of this Act that are applicable to qualified health plans shall also apply to the extent
relevant to qualified dental plans except as modified in accordance with the provisions of
paragraphs (2), (3) and (4) of this subsection or by regulations adopted by the Exchange;

(2) The carrier shall be licensed to offer dental coverage, but need not be licensed to offer other health
benefits;

Drafting Note: States that do not provide for a limited scope license should review the language above and either not include
it or modify it for consistency with applicable State law and regulations.

(3) The plan shall be limited to dental and oral health benefits, without substantially duplicating the

benefits typically offered by health benefit plans without dental coverage and shall include, at a
minimum, the essential pediatric dental benefits prescribed by the Secretary pursuant 1o section

© 2010 National Association of Insurance Commissioners 10



1302(b)(1)(J) of the Federal Acl, and such other dental benefits as the Exchange or the Secretary
may specify by regulation; and

(4) Carriers may jointly offer a comprehensive plan through the Exchange in which the dental benefits
are provided by a carrier through a qualified dental plan and the other benefits are provided by a
carrier through a qualified health plan, provided that the plans are priced separately and are also
made available for purchase separately at the same price.

Section 8. Funding; Publication of Costs

Al The Exchange may charge assessments or user fees to health carriers or otherwise may generate funding
necessary 10 support its operations provided under this Act.

Drafting Note: As provided in section 131 1(d)(5)(A) of the Federal Act, in establishing an Exchange under this Act, the
State must ensure that the Exchange is self-sustaining by January 1, 2015.

B. The Exchange shall publish the average costs of licensing, regulatory fees and any other payments required
by the Exchange, and the administrative costs of the Exchange, on an Intemet website to educate
consumers on such costs. This information shall include information on monies lost to waste, fraud and
abuse.

Section 9. Regulations

The Exchange may promulgate regulations to implement the provisions of this Act. Regulations promulgated under this
section shall not conflict with or prevent the application of regulations promulgated by the Secretary under the Federal Act.

Drafting Note: States that do not establish the Exchange in a governmental agency with rulemaking authority shouid
substitute the agency responsible for the administration or oversight of the Exchange. As appropriate, the commissioner
should be granted rulemaking authority to promulgate regulations to implement the provisions of this Act within the scope of
the commissioner’s authority, as provided under State law or regulations.

Section 10. Relation to Other Laws

Nothing in this Act, and no action 1aken by the Exchange pursuant to this Act, shall be construed to preempt or supersede the
authority of the commissioner to regulate the business of insurance within this State. Except as expressly provided to the
contrary in this Act, all health carriers offering qualified health plans in this State shall comply fully with all applicable health
insurance laws of this State and regulations adopted and orders issued by the commissioner.

Drafting Note: States should be aware that section 131 1(d}(3)(A) of the Federal Act states that the Exchange “may make
available a qualified health plan notwithstanding any provision of law that may require benefits other than the essential health
benefits specified under section 1302(b) of the Federai Act,” unless the State elects, pursuant to Section 1311(d)(3)(B) of the
Federal Act, to require additional benefits and 10 make payments to or on behalf of enrollees to defray the cost of the
additional benefits. Thus, if a State has benefit mandates that exceed the federal essential health benefit requirements, States
may choose either to: 1) establish a mechanism under which qualified health plans may lawfully be offered through the
Exchange without being required to provide benefits in addition to the federally designated essential benefits; or 2} establish
a mechanism for evaluating and defraying the costs of the additional benefits. For States choosing 1o require additional
benefits and defray the cost, it is recommended that the costs of the additional benefits be measured on a “net cost” basis 1o
the extent permitted by federal law or regulations or guidance, considering both the costs of the service and any associated
savings, based on an evidence-based methodology to determine the net cost, if any, of each additional benefit, and the value
of the benefit to the State’s residents. States also should be aware of the potential conflicts and opportunities for adverse
selection created by having inconsistent benefits inside an Exchange and outside an Exchange.

Section 11. Effective Date

This Act shall be effective [insert date].

W:ADrafts\Model Laws, Regulations & Guidelines\New — American Health Benefit Exchange Mode) Act\Health Benefit Exchangesd cleanadopted.doc
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MODEL STATE EXCHANGE ACT (Pharmacy Provisions)

The National Association of Insurance Commissioners {NAIC) has drafted a model state
exchange act to assist states as they move to establish and implement their state
insurance exchange. The NAIC model act consists of 11 Sections that are as follows: (1)
Title; (2) Purpose and Intent; (3) Definitions; (4) Establishment of Exchange; (5) General
Requirements; (6) Duties of Exchange; {7) Health Benefit Plan Certification; (8) Funding;
(9) Regulations; (10) Relation to Other Laws; and {11) Effective Date.

NCPA has reviewed the NAIC model act and drafted some suggested pharmacy-related
additions to the model act pertaining to PBM audits, “any willing pharmacy,” prohibition
on mandatory mail order; and pharmacist administered MTM and preventative services.
The PBM transparency provisions included in the ACA are included in proposed federal
regulations but this document provides some additional PBM-reiated provisions that
states may wish to inciude in the structure of their state exchange. NCPA urges you to
work with your state legislature and Insurance Commissioner to implement some or al!
of these additions.

Insert the following pharmacy provisions into the NAIC Model Act {See previous
attachment)

DUTIES OF THE EXCHANGE:

(R) Prescription Drug Benefit

(i) The Exchange shall ensure that all qualified health plans
require PBMs that administer prescription drug benefits
under such plans to provide to pharmacies that contract
with the PBM: (1) the methodology and resources that the
PBM utilizes to determine reimbursement {including to
calculate the maximum allowable cost list); and (2) timely
updates to pharmacy product reimbursement benchmarks
used to calculate prescription reimbursement.

(ii) The Exchange shall ensure that all qualified health plans
require PBMs that administer prescription drug benefits
under such plans comply with the following provisions with
respect to the PBM’s audit of a network pharmacy:

* The PBM cannot require more stringent record keeping by a

pharmacy or dispensing entity than is required by State and
Federal law or regulation.

\Z.



* The PBM (or entity acting on behalf of the PBM) shall not use
extrapolation or other statistical expansion technigues in
calculating the amount of any recoupment or penalty resulting
from an audit of a pharmacy or dispensing entity.

* To the extent that an audit results in the identification of any
clerical or record-keeping errors (such as typographical errors,
scrivener’s error or computer error) in a required document or
record, the pharmacy shall not be subject to the recoupment
of funds by the PBM unless the PBM can provide proof of
intent to commit fraud OR such error results in actual financial
harm to the PBM, an exchange health plan managed by the
PBM, or a consumer.

(S) Fiduciary Responsibility of Any Entity (Including PBMSs) Acting on Behalf of an
Exchange

{i) Any person or entity who acts on behalf of an Exchange shall act as a
fiduciary. Such person shall ensure that the Exchange is operated
{i}solely in the interests of individuals participating in qualified heaith
plans offered through the Exchange, and (ii) for the exclusive purpose of
facilitating the purchase of qualified health plans

{ii) Any person who acts as a fiduciary on behalf of the Exchange who
breaches any of their responsibilities, obligations or duties imposed by
this section shall be liable to make good to the Exchange, the qualified
health plans offered through the Excha nge or participants of qualified
heaith plans offered through the Exchange, any losses resulting from
each breach and shall be subject to such other legal or equitable relief as
the court may deem appropriate, including removal of said fiduciary.

HEALTH BENEFIT PLAN CERTIFICATION: (The following issues—mail order and
preventative services—could either be addressed in the state definition of a

“benchmark health plan” or the state exchange legislation/Act as seen below)

Note: Section 1311{c)(1} of the federal Act provides that qualified healith plans in
an exchange must provide network adequocy, ensure g sufficient choice of
providers, implement a quality improvement strategy that provides increased
reimbursement or other incentives. The federal Act does not provide any detailed
information on how these objectives are to be achieved, and to that end -we
suggest the inclusion of the following:
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The Exchange may certify a health plan as a qualified health plan if the health
carrier offering the plan includes the following elements:

(a) (Any Willing Pharmacy)--The State must fully comply with any existing state
“any willing provider” law or any willing pharmacy law. [ i your state does not
have an any willing provider/pharmacy law —consider proposing the following]:

Permits the beneficiary, at the time of issuance, amendment or renewal,
to select benefit coverage allowing the subscriber to choose a pharmacy
or pharmacist for the provision of prescription drugs or pharmacy
services, provided that the pharmacy or pharmacist selected by the
beneficiary is licensed under state law; complies with all applicable
federal and state permit requirements and has not been otherwise
excluded from any federal or state program.

No pharmacy or pharmacist shall be denied the right to participate in an
exchange network provided the pharmacy or pharmacist accepts the
terms and conditions applicable to all pharmacy providers in the network

No copayment, fee or ather condition shall be imposed upon a plan
beneficiary for selecting a particular participating pharmacist or
pharmacy that is not also equally imposed upon all plan beneficiaries
selecting a participating pharmacist or pharmacy.

(b) (No Mandatory Mail Order) A qualified health plan may hot mandate that plan
beneficiaries utilize mail order pharmacy.

¢ No qualified health plan offered under a state Exchange that provides

coverage for prescription drugs, may require any person covered under
the contract to obtain prescription drugs from a mail-order pharmacy in
order to obtain benefits for the drugs, or to pay an additional fee or be
subjected to any other penalty for failing to utilize any mail-order
pharmacy designated by the Exchange

A qualified health plan offered under a state Exchange may not impose a
differential copayment applicable to any prescription drug of the same
strength, quantity and days supply, whether obtained from a mail-order
pharmacy or a non mail-order pharmacy; and
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* Provides the limit on days’ supply is the same whether the prescription
drug is obtained from a mail-order pharmacy or non mail-order
pharmacy and that the limit shall not be less than 90 days

Quality and Preventative Services

Note: PPACA stipulates that “qualified health plans” in an Exchange must
implement a quality improvement strategy that provides increased
reimbursement or other incentives for a number of activities including: (1)
improvement of health outcomes through medication and care compliance
initiatives; (2) activities to prevent hospital readmissions; and (3} implementation
of wellness and heolth promotion activities.

(c) A qualified health plan shall include as a covered service, an annual
Comprehensive Medication Review administered by a pharmacist in their area.
The pharmacist shall review the patient’s complete medication profile to detect
any potential conflicts or duplications and work with the patient’s doctor{s) to
optimize each patient’s medication regimen. [note; this provision is based on
MTM legislation that passed in IA in 2010)

(d) Qualified health plans operating in the Exchange shall recognize exchange
network pharmacies as in-network providers for any of the preventative care
services rated “A” or “B” by the United States Preventative Services Task Force that
the pharmacy may offer. {Under PPACA, these services are required to be covered
by all group health plans without cost sharing requirements if provided by in-
network providers).

}ib:



PBM 101 - “Tricks of the Trade”

Your Rx for Savings Success!
| 1)

Pharmacy Acronyms:

PBM — Pharmacy Benefit Manager: A third party company who
processes prescriptions for health care plan sponsors. PBMs develop
national pharmacy networks and formularies, etc.

AWP —~ Average Wholesale Price: This is the “published price” of
!Jrescription rugs and is used to determine pharmacy payment for
‘branded” drugs. A discounted AWP is typically used to reimburse a
pharmacy on a “brand” drug ingredient cost. (i.e. AWP-15% + $2.00
dispensing fee.

MAC List — Maximum Allowable Cost: This refers to the reimbursement
that a pharmacy receives from a PBM or healthcare insurer for the
ingredient cost of a “generic” drug and typically comes with a
dispensing fee. {i.e. C + $1.00)

Reimbursement Spread: - The difference between what the “plan” pays
the PBM and what the PBM pays the pharmacy.
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Pharmacy Acronyms:

-

]

Brand Drug: This is a single-source innovator drug that still carries a
patent and can not be duplicated by a generic drug.

Generic Drug: This is a “muiti-source” drug that was developed from a
former innovator drug whose patent has expired.

Drug Spread: The difference between what the pharmacy pays their
wholesaler for a drug and the AWP published price. This is typically
20% on brand drugs if the pharmacy pays cash and every 15 days.

Generics use an AWP spread system that varies widely. Pharmacies are
not paid on an AWP - % basis for generics. {Reference Pricing) They are
paid from a Maximum Allowable Cost (MAC) list.

/Have Pharmacy Benefit Managers

Really Managed Prescription Drug Costs?

-l

» Prescription drug costs have gone up 16%-21% year
after year. Should be flat or declining2%

» Drug ingredient costs have increased between 7%-
8% annually with increased utilization of between 1%-
2%

» Record number of branded drugs have lost their
patents since 2003 with most Innovator drugs losing
their patents by the end of 2014.
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L@ave Pharmacy Benefit Managers

Really Managed Prescription Drug Costs?

CI ll

» Case Study #1 — Large Labor union (360,000 covered
lives) had a “traditional” (margin-based) PBM pricing
plan.

» Had “mandatory mail order” only Rx plan w/ 2x co-
pays for a 90-day at mail prescription.

» Fund was experiencing 715%-20% annual prescription
drug cost increases.

L Have Pharmacy Benefit Managers

Really Managed Prescription Drug Costs?

-l

» Case Study #1 — Union ‘switched’ to a fully
transparent PBM in 2006 and ‘removed’ mandatory
mail order.

» In the First year in the new 90-day at retail
prescription drug program, the union experienced a
more than $45 million savings despite an 8% increase
in drug ingredient cost and a 2% increase in member
utilization.

> It was estimated by the fund’s PBM that they wouid
save an approximately $270 million over the next
three years.
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Have Pharmacy Benefit Managers

Really Managed Prescription Drug Costs?

|

» Case Study #2 — Mid-sized union (42,000 covered lives)
with active & retirees had a traditional ‘margined-based’
PBM prescription drug program experiencing 19%-20%
annual increases

» Had an incentivised mail order plan (2 x co-pays) with
‘mandatory generics’. Co-pays were 20%-30% of drug
cost

» Had a preferred drug list for all non-generic drugs and
members were limited to $5,000 maximum annual
coverage

Have Pharmacy Benefit Managers
Really Managed Prescription Drug Costs?

» Case Study #2 — In 2005, the Union ‘switched’ to a fully transparent
PBM and entirely removed the mail order option in the first year.
Implemented coverage of certain OTCs with no co-pays

» In first year, prescription drug costs remained flat despite an 8%
increase in drug ingredient cost

» Fund was able to enrich the member benefits with:

» Lowered co-pays from 20% & 30% of drug cost to $10 or $20
= Increase annual coverage from $5,000 to $7,500

« Added a "Full Dental” benefit

« Saved $700,000 in year one

9.
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How de PEMs make money?

Are they really looking out for you?

;

3 Ways the make money on YOU:

» Spreads on generic drugs. MAC vs. Reference Pricing
vs. Pass-through Billing

» Calling Drug Manufacturer Rebates Something Else

» Varying AWPs through; payment formulas, ‘repacker’
NDC #s or package sizes manipulations

L

-

How do PBMs make money?
Are they really looking out for you?

-

Reference Pricing vs. MAC:

#* Reference Pricing refers to the AWP-% that YOU pay

#* Maximum Allowable Cost (MAC) is how the PBM
PAYS retail pharmacies.

* The TWO are NOT the SAME

#* Pass-through Pricing: YOUR Best Bet!




rice Spreads on Generic Drugs: upstate Ny school

istrict — “Reference Pricing vs. MAC Pricing”

Mail Order *Reference Pricing”
{Generic for Flomax®)
Tamsulosin CAP 0.4 MG
90 Count = $283.58 pd.
Co-pay =$16.00

Mail Order “Reference Pricing"
{Generic for Zocor®)
Simvastatin TAB 20 MG
90 Count = $333.81 pd.
Co-pay =$16.00

Retail “Maximum Alfowable Cost”
(Generic for Flomax®)
Tamsulosin CAP 0.4 MG

90 Count = $9.02 pd.

Co-pay = $20.00

Retail “Maximum Allowable Cosf”
{Generic for Zocor®)
Simvastatin TAB 20 MG

90 Count = $0.00 pd.

Co-pay =$20.00

Iérice Spreads on Generic DI'UQS: Upstate NY School

District - “Reference Pricing vs. MAC Pricing”

Mail Order “Reference Pricing"
{Generic for Paxil®)

Paroxetine TAB 30 MG
90 Count = $184.10 pd.
Co-pay =$16.00

Mail Order "Reference Pricing”
{Generic for Norvasc®)

Amiodipine TAB 5 MG
90 Count = $106.96 pd,
Co-pay =$16.00

Retail “Maximum Allowable Cost"”
{Generic for Paxil®)

Paroxetine TAB 30 MG

90 Count = $6.95 pd.

Co-pay = $20.00

Retail “Maximum Allowable Cost”
(Generic for Norvasc®)
Amlodipine TAB 5 MG

90 Count = $0.00 pd.

Co-pay = $20.00

o



Price Spreads on Generic Drugs: upstate vy schoot
District - “Reference Pricing vs. MAC Pricing”

| I
Mail Order “Reference Pricing” Retail “Maximum Allowable Cost”
{Generic for Pravachol®} (Generic for Pravachol®)
Pravastatin TAB 20 MG Pravastatin TAB 20 MG
90 Count = $216.29 pd. 90 Count = $5.96 pd.
Co-pay =$16.00 Co-pay =$20.60
Mail Order “Reference Pricing” Retail “Maximum Allowable Cost”
{Generic for Amaryl®) (Generic for Amaryl®)
Glimepiride TAB 4 MG Glimepiride TAB 4 MG
90 Count = $71.43 pd. 90 Count = $0.00 pd.
Co-pay = $16.00 Co-pay =$20.00
Price Spreads on Generic Dr UQJS: upstate Smali
Business - “Reference Pricing vs. MAC Pricing”
-l J

Mail Order “Reference Pricing”
Omeprazole
90 Count = $221.00 pd.

Mail Order “Reference Pricing”
Simvastatin (different PBM)
90 Count = $63.00 pd.

Retail “Maximum Allowable Cost”
Omeprazole
90 Count = $123.00 pd.

Retail “Maximum Allowable Cost”

Simvastatin
90 Count = $33.00 pd.
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@rice Spreads on Generic Drugs: upstate sman

Business - “Reference Pricing vs. MAC Pricing”

| |
Mail Order “Reference Pricing” Retail “Maximum Allowable Cost”
Metoprolol Succinate Metoprolol Succinate
90 Count = $97.00 pd. 90 Count = $81.00 pd.
Mail Order “Reference Pricing” Retail “Maximum Allowable Cost”
Sertraline Hel Sertraline Hel
90 Count = $87.00 pd. 90 Count = $42.00 pd.

Pri Generic Drugs: i
Price Spreads on O@NErIC UIrUJS. “reference Pricing
vs. MAC Pricing vs. Pass-through Pricing”

- |

©® Pass-through Pricing: REQUIRES the PBM to charge the plan
sponsor only that amount they paid the retail pharmacy or the
mail order pharmacy including any dispensing fees

® Pass-through Pricing guarantees the plan sponsor WILL NOT
pay any “Hidden Spreads” on generics or branded drugs

@ Pass-through Pricing vs. MAC: PBMs can mapipulate MAC
pricing and include “spreads” for themselves

@ [f you use Pass-through Pricing, you will have to pay either a
“per-prescription” or “per member, per month” administrative fee

@ Administrative fees are Transparent’ and make PBMs compete

for your business based on ‘known’ costs.
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Price Spreads on Generic D FUQS. “Reference Pricing
vs. Pass-through Pricing” — THIS is a BIG DEAL!

Why ‘Spreads’ on Generics???7??

e 2003-2005 ~ Record number of Brands losing their
patents in the history of the prescription drug
industry.

e By 2016 — Remaining Innovator brands will be losing
their patents.

o PBMs will be losing hundreds of millions of dollars in
annually “kept”’ drug manufacturer rebates.

BH.
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Generic Competition Dramatically Reduces Drug Prices

r
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Medicaid Brand vs. Generic - 2010
Generics are 69% of Prescriptions Dispensed

3% .

80 Million Brand

Only 18% of all
Medicaid drug spending

82% Brand

Medicaid Brand Rx costs 10x more than Generic Rx

$250

$200 $201
$150
$100
$50

0 Ay
Avg. Brand Rx
Avg. Generic RX

Storce! Medicsid State Drug vtlization Dats.
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Generic Dr UQgS: Is there more savings there?
al il

e For every 1% increase in your plan's generic drug use, you
SAVE 2.5%

e Retail pharmacies dispense generic drugs more often by 10-
13% points higher than do mail order pharmacies owned by the
BIG Three PBMs

e A health plan with just 70,000 beneficiaries, for every 1%
increase in generic use, the plan can save $180,000

s Based on this finding, the 10-13% higher generic utilization by
retail pharmacies can potentially save the 10,000 beneficiary
plan between $1.8M to $2.34M annually

¢ A study found that plans promoting mail order pharmacy with
co-pay incentives PAID 21.4% to 25% more for generic drugs

Mail Order Pharmacy: 7here exists a widespread
\perception that mail order is cheaper- Why?

e Because PBM's control your drug costs either directly through
terms of your contracts with them or jndirectly through your
insurer's contract.

+ A surprising number of PBM contracts lack drug definition
clarity or any definitions at all, allowing PBMs to manipulate
drug classifications.

o PBMs can gvercharge clients on generics by classifying them
as brands or classify some brands as generics to lower rebate

expectations. (Linda J. Cahn, J.D.; Managed Care, Nov., 2010; pp. 21-27)

| o Additionally, PBMs can bill you using ‘reference pricing’ for
certain high volume generics but pay pharmacies using a MAC.




-
Mail Order Pharmacy: There exists a widespread
perceplion that mail order is cheaper- Why?

o PBM's may insist that mail order only contracts allow them
negotiate deeper discounts from drug manufacturers based on
volume

s Discounts are based on the ‘Number of Lives Covered’ and
‘Market Share Movement' (brands-formulary) so, it doesn't
matter whether you get a prescription filled at retail or mail order

o But, we saved thousands when we went to mandatory mail
order. Compared to What?

s Did you KNOW what retail pharmacy was paid BEFORE you
moved to mandatory mail order? Or, just what your PBM was
BILLING you?
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KSpeciaIty & Mail Order Drugs: 7

Myth of Savings......

e PBM’s impact on so-called “Specialty Drugs”

- Buying up specialty drug pharmacies making plans think
that the PBMs are the only ones that can provide these
services - Myth

- PBMs getting “exclusive” contracts with specialty drug
?ar;ufacturer's which has increased prices exponentially -
ac

- i.e. One PBM got the exclusive distribution contract on a
children’s epilepsy drug (H.P. Acthar Gel) and increased the
price from $1,600 per fube to $23,000 per fube or 1400%!
{See AAl report) - Fact

- NYC's PICA (specially drug mail order program) costs
skyrocketed in the first year. Hundreds of millions in
overcharges found in audit and the program split up - Fact

' Specialty & Mail Order Drugs: 7.
Myth of Savings.....

e Mail Order of Specialty Drugs Can Lead to
Significant Cost Overcharges and Waste

- Very expensive specialfy drug coming through mail order
pharmacies have been ‘over-dispensed’ - Fact

- Mail order waste of ‘specialty drugs’ cost payers millions
when a PBM continues to ship these medications even
when notified that the individual patient was deceased -
Fact

- Wasted drugs continues to cost payers when Mail Order
pharmacies ship medications no longer used, discontinued
or provide 90-day supplies to now former employees - Fact




Waste in Specialty Pharmacy

This patient receives 16 months of medication therapy in 12 months.
Medication cost of therapy: $3,600 per month x 4 months equals $14,400
in wasted dollars each year. Therapy will end in four years leaving 32
boxes unused or $115,200 in wasted drug cost for just ONE patient.

| B 3ED M‘Iu-q_.r.l.f'i&" I
:_- b - i
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Who Regulates PBMs?

|

& In the Federal or New York State Governments?

o Publicly traded PBM:s are regulated by the Securities and Exchange

Commission.
- Protects their investors not consumers or plan sponsors

¢ PBMs cannot point to a single line of NYS state code that regulates how
they conduct their business despite the fact that PBMs:

o control what drags millions consumers can and cannot have covered by
their plan — called formulary management’
switch drugs for corporate gain — (Nexium vs. Prilosec OTC)
determine where consumers can get their prescriptions filled, and
removed themselves from any fiduciary responsibility to their clients.
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Drug Name

Furosemide
Simvaslatin

Strength

40 MG
40 MG

Hydrocodone/Acetiminophaer 5/500 MG

Levopthyroxine Sodium
Lisincpril

Melformin HCL
Hydochiorothiazide
Atenolol

Metopolol Tartate
Amlodlpine Besylate
Lovastalin
Sertraline HCL
Alprazolam
Zolpidem Tartrate
Triamterene HCTZ

Totals

Per Script

A1 MG
20 MG
500 MG
50 MG
50 MG
50 MG
10 MG
20 MG
S0 MG
.25 MG
5 MG
37.5/25 MG

Quanity

80

!

Actual

Acguisition

Cost per
unit

AN NWNAPBLHODWWNWNBH

0.01
0.07
0.03
0.09
0.04
0.02
0.02
0.02
0.02
0.05
0.10
0.06
0.02
0.03
0.03

n BB ANNNG AN G

]

Cost per
Script

0.90
6.30
5.40
8.10
3.60
3.60
1.80
1.80
1.80
4.50
9.00
5.40
1.80
2,70
2.70

59.40

3.96

Average
Wholesale
Price per
Script

i8.40
442.60
§2.80
26.10
94.50
128.00
19.00
76.50
48.60
213.88
213.30
244.80
61.20
415.80
34.20

OO @EBNNnDSN RGO aLN

2,119.68

141.31

nnHmBrntaranvdanyinnn

@

Medca
Charge

5.43
88.84
21.40
25.10
23.35
38.52

7.78

8.92
11.93

124.10
67.39
97.70¢

6.46

163.18
12,60

693.69

46.25

s nnennanon

o

th

Gross
Profit

4.53
82.54
16.00
17.00
19.78
35.82

548

7.12
10.13

118.60
58,38
92.30

4.66

150.48

9.20

634.29

42.29

Discount
from
AWP

70%
80%
T4%

4%
75%
89%
58%
B8%
75%
42%
58%
607%
39%
63%
623%

67%

A sample of generic drug prescriptions charged to
payer by Medco Health. Note gross profit of $42.29
per prescription!

Claims

S5
250
372

o4
226
174
156
133
194
132
104
132
154

82

2,378

L NN HNHe R AN NN e e

Revenue

249,15
20,635.00
5§,852.00
1,598.00
4,463.50
6,250.08
932.88
946.96
1,9685.22
15,787.20
6,071.52
12,183.60
904.04
11,586.96
8114.80

90,337.91



Drug Namo

Furosemide
Simvastatin
Hydrocodone/Acetiminophen
Levopthyroxine Sodium
Lisinopril

Metformin HCL
Hydochlorothiazide
Atenoloel

Motopolol Tartate
Amlodipine Besylate
l.ovastatin :
Sertraline HCL
Alprazolam

Zolpidem Tartrate
Triamterene HCTZ

Totals

Per Script

Strength  Quanity

40 MG 80
40 MG 80
5/500 MG 180
01 MG 90
20 MG 80
500 MG 180
50 MG 90
50 MG 90
50 MG 20
10 MG 90
20 MG 90
50 MG 20
.25 MG 20
5 MG S0

37.5126 MG 20

Actual
Acquisition

Cost per

MUnvBrnannnmnanninnen

unit

0.0
0.07
0.03
0.09
0.04
0.02
0.02
0.02
0.02
Q.05
0.10
0.06
0.02
0.03
0.03

Cost per

w Mrintrininununoouomunnaonnm

w0

Script

0.90
6.30
5.40
8.10
3.60
3.60
1.80
1.80
.80
4.50
9.00
5.40
1.80
2.70
2.70

595.40

3.96

Average
Wholesale
Price per
Script

$ 18.40
$ 44260
$ 82,80
5 26.10
$ 94.50
5  12B.00
5 19.00
$ 76.50
s 48.60
s 21388
£  213.30
§  244.80
[ 61.20
S 415,80
) 34.20

$ 2.149.68

] 141.39

£
S
%
5
5
5
s
&
5
3
s
$
$
3
3

[

Charge

3.08
19.80
16.00
17.00
13.50
10.80

6.23

517

3.42

8.10
22.50
11.70

6,46
17.01

4,79

165.56

11.04

NNRNBOE RGN NGHNNWNWN

s

Gross
Profit

2.18
13.50
10.60

8.80

8.90

7.20

4.43

3.37

1.62

J.60
13.850

6.30

4.66
14.31

2.09

108.16

7.08

The same prescriptions using a pass-through,
transparent pricing model: gross profit = $7.08 per

prescription.

Discount
from
AWP

83%
96%
B1%
35%
86%
92%
67%
93%
93%
96%
89%
95%
89%
96%
B86%

92%

Clalms

56
250
ar2

94
226
174
156
133
184
132
104
132
194

77

82

Revenue

$119.90
$3,375.00
$3,943.20
$836.60
$2.237.40
$1.252.80
$691.08
$448.21
$314.28
$475.20
$1,404.00
$831.60
$904.04
$1,101.87
$171.38

2,375 & 18,106.56



'Manufacturer’s Rebates:
What's Yours in Mine

e Are you getting 100% of the 80% of drug
manufacturer rebates your PBM promised? Or,

e Are you only getting 100% of 50% of what you were
promised?

e PBMs often call rebates something else and keep
the rest for themselves

- Administrative fees;

Data coliection fees;

Formulary Management fees;

Education grants

Research fees

t

(
Manufacturer’s Rebates:
What’s Yours in Mine

e Prescription Drug Plans should insist on 100% “Pass-through”
of ALL drug manufacturer's rebates

e You must insist on being able to ‘audif’ both your ‘pass-through
drug pricing’ and rebates’

e Your best friend could be your local jndependent pharmacist.
They can tell you ‘what’ they got paid for the drugs (top 50 most

dispensed generics}
e Your contract MUST insist on Transparency for all costs including
Prior Authorization’s (which should be part of the bidding process)
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Repacker Average Wholesale Prices:
A Slight of Hand Can Cost You BIG!

e What is A Repacker Number?

o It's typically a branded drug (can be generics) granted a new
NDC number by the FDA to reflect a package size that may be
different than the original manufacturer's common package sizes

¢ Repackers determine what their Average Wholesale Price (AWP)
will be on that New NDC number, nof the original manufacturer

e What you get are AWP’s that are often higher and even much
higher than the original manufacturer’s published AWPs

o Therefore, your discount of AWP-20% may be MUCH HIGHER
than original manufacturer's published AWP-18%

Exar'nple:
National Drug Code (NDC) Number

e Eleven digit number that defines manufacturer, type of
drug and package size.

» This number may be printed on reports without hyphens.

« AWP (Average WholesJIe Price) is specific for each
NDC number.

12345 - —6543 21 B
Dl'lllg PackagéSize

3€.



Bepacker Examples:

-

]

riginal Manufacturer's AWP (Pfizer) as listed in the 2010 Red Book
b Celebrex 200MG® — NDC#00025-1525-31- 100's
vAWP - $4.43 per capsule

Repackers AWP’s as listed in the 2010 Red Book
5 Celebrex 200MG® — NDC#66105-0106-10- 100's
v AWP - $8.35 per capsule

b Celebrex 200MG® — NDC#68387-0552-30- 30's
v AWP - $8.60 per capsule

b Celebrex 200MGS —~ NDC#49999-0004-00- 100's
¥ AWP = $9.31 per capsule

Example:

[ Package Size Differential
Are YOU being Billed using only 9 NDC digits?

al

Pharmacy Paid on
1000°s Size

AWP - 14% + $2.00 =

$88.00

Client Charged on

100’s Size

AWP - 12% + $2.50 =

AWP=5100.00 - $14.00 + $2.00 = | AWP=8105.00 - $12.60 + $2.50 =

$94.90

$94.90 - $88.00 =
$ 6.90 PBM profit add-on
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4 Protecting your bottom line requires ongoing vigilance.

Champion Transparency!

Transparency will:

B Keep you aware of the changing drug marketplace
issues affecting your budgets.

m Alert you to what you are really paying for
prescription drugs.

m Promote your commitment to your members or
employees by keeping their out-of-pocket costs
down.

1R “There's a good chance we're not gelling
& frood deal because of the lzck of Lrans-

“ parency.” —Palrick McFarkand, OPM
7?53) Inspecior General (June 24, 2009)

= Erged

=

2N

3

A

ISR

)4



)

Study References

CI |

o See “False Savings of Mail Order
Pharmacies” document following these
slides for all study references referred to in
this presentation.

PSSNY

210 Washington Avenue [Extension, Albany, NY 12203
800-632-8822 - 518-869-6595 - Fax: 518-464-0618

Web: www.pssny.orq - E]':;ail: staff@pssny.org

Copyright ® 2009 by PSSNY.
All Rights Reserved. |
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“Specialty Drugs” List

example from Web site
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Specialty Pharmacy Drug List

Providing one of the broadest offerings of specialty pharmaceuticals in the industry

if you are a plan member or health care provider, please contact Specially Customer Care toll-iree at
1-800-237-2767 or visil www.cvscaremarkspeciallyrx.com

With nearly 35 years of specialty pharmacy experience, CVS Caremark Specialty Pharmacy provides proactive
qualily care and service. We have a nelwark of pharmacies which includes those with Joint Commission and
URAC accreditation. The Joint Commission and URAC are nationally-recognized symbols of quality which
reflects an organization's commitment to meet high standards of quality and safety

ACROMEGALY
oclreolide acelale
(SANDOSTATING
Sandostatin LAR
Somaluline Depot™
Somavert!

ALCOHOL
DEPENDENCY
Vivitrof!

ALLERGIC ASTHMA
Xolair

ALPHA-1 ANTITRYPSIN
DEFICIENCY

Aralast™

Glassia™

ANEMIA
Aranesp®
Epogen
Procrit

BOTULINUM
TOXINS
Boiox!
Dyspord!
Myobioc!
Xeomin™

CONTRACEPTIVES
Implanon™
Nexplanon®!
Mirena™!

CRYOPYRIN-
ASSOCIATED PERICDIC
SYNDROMES

Arcalyst'!

Haris™!

CYSTIC FIBROSIS
Pulmozyme
TOB!

DUPUYTREN'S
CONTRACTURE
Xiatlex!

GOUT
Kryslexxa™

GROWTH HORMONE
& RELATED
DISORDERS

Growth Hormore Disorders
Genotropin®
Hurnatrope
Norditropir?

Nuiropin®

Omnilrope

Saizen®

Serostim™

Tev-Tropin

Zorblive

IGF-1 Deficiency
Increlex!

HEMATOPQIETICS
Mozobir'
Neumega

HEMOPHILIA,
VON WILLEBRAND
DISEASE

& RELATED
BLEEDING
DISORDERS'
Advale
Alphanale
AlphaNine SD
Bebulin®
BeneFiIx
Caorifact”
Feiba VH
Feiba NF
Helixale FS
Hemolit M
Humale-P
Koate-DVI
Kogenale FS
Monarc M
Monociate-P
Monanine
NovoSeven®
Profilnine SD
Proplex T
Recombinate
Refaclo
RiaSTAP
Stimate
Wilate

Xyntha

HEPATITIS C
incivek
Infergen
Pegasys’
Pegintron®
Rebetol Solution
RibaPak
Ribasphere
RibaTab
ribavirin caps
(REBETOL)
ribavirin labs
(COPEGUS)
Victrelis

HEREDITARY
ANGIOEDEMA'
Berinert”
Cinryze®
Firazyr®

HIV MEDICATIONS
Egrifta*!
Fuzeon

HORMONAL

THERAPIES

Eligard

Firmagon'

H.P. Acthar Gel™!

leuprolicie acefale
(LUPRON}!

Lupron Depof*!

Supprelin LA™

Trelstar

Vanlas'

Viadur'

Zoladex!

IiMIUNE DEFICIENCIES
& RELATED
DISORDERS’
Carnmune NF
Cytlogam
Flebogamma®
GamaSTAN S/D
Gammagard®
Gammaked
Gammaplex®
Gamunex
HepaGam B
Hizentra*
HyperHEP B
HyperRHO $/D
MICRhoGAM
Nabi-HB
Octagam
Polygam S/D
Privigen
RhoGAM’
Rhophylac
Vivaglobin®
WinRho SDF

IMMUNE {IiDIQPATHIC)
THROMBOCYTOPENIC
PURPURA

Nplaie!

Promacta!

INFECTIOUS DISEASE
Actimmune*!

Products disiribuied by Cv5 Caremark Specialty Pharmacy, as well a5 products covered by a plan member's prescriplion benefil plan, may change fiom lime to lime  In addition, 2 plan member's Specific
prescriplion benefit plan desion may not cover cenain producls or Cakegories, regardless ol their appearance on this document al any lime.

©2012 Caremark All nighls reserved. 75-CTC149532 010912 Specialty Pharmacy Diug Lisl
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INFERTILITY

Bravelle

Cetrotide

chorionic
gonadotropin
{novarei, pregnyl)’

Follistim AQ

ganirelix acetate’

Gonal-F*

Luvers

Menopur

Qvidrel

Repronex

INFLAMMATORY
BOWEL DISEASE
Cimzia'

Humira

Remicade!
Tysabri™!

IRON OVERLCAD
deferoxamine

{DESFERAL)"
Exjade*?

LYSOSOMAL STORAGE
DISORDERS!
Aldurazyme*
Cerezyme”
Cystagon”
Elaprase®
Fabrazyme®
Lumizyme*
Myozyme*
Naglazyme®
VPRIV

MACULAR
DEGENERATION
Eylea!

Lucentis™?
Macugen™!
Visudyne®!

MOVEMENT
DISORBGERS
Apokyn*!
Xenazine*?!

MULTIPLE SCLEROSIS
Ampyra*!

Avonex

Betaseron

Copaxocne

Extavia

Ghenya

Rebif

Tysabrit!

NEUTROPENIA
Leuvkine
Neulasla
Neupogen

ONCOLOGY ~
INJECTABLE®
Thyrogen™!
Xgeva'
Zomela'

ONCOLOGY -
ORAL/TOPICAL
Afinitor
Gleevec
Hyecamtin™
Jakafi!
Nexavar?
Oiorla™!
Reviimid*!
Sprycel
Sutent
Tarceva
Targretin®
Tasigna
Temodar
Thalomid
Tykerb*
Votrient!
Xathori!
Xeloda
Zetboral™
Zolinza
Zytiga

OSTEQARTHRITIS

Euflexxa’
Hyalgan'
Orthovisc!
Supartz!
Synvise!
Synvisc One'

OSTEQOPQORQSIS
Forleo

Prolia’

Reclast'

\REMARK

LVS

PAROXYSMAL
NOCTURNAL
HEMOGLOBINURIA
Soliris*?

PHENYLKETONURIA
Kuvan®'

PRE-TERM BIRTH
Makena™?

PSORIASIS
Amevive!
Enbref
Hurmnira
Remicade’
Stelara’

PULMONARY
ARTERIAL
HYPERTENSION'
Adcirca
epoprostenol
sodium'”
Letairis®
Remodulin®
Revalio
Tracleer®
Tyvaso®
Ventavis®

REMAL DISEASE
Sensipar

RESPIRATORY
SYNCYTIAL VIRUS
Synagis'

-

Specialty
harmacy

1

RHEUMATOID
ARTHRITIS
Actemra’
Cimzia'

Enbrel

Hurnira
Kineref®
Orencia’
Remicade'
Simponi

SE!ZURE DISORDERS
H.P. Acthar Gei™
Sabrir!

SYSTEMIC LUPUS
ERYTHEMATOSUS
Benlysta'

Il you are a plan member or heallh care provider, please contact CaremarkConnecl® Loll-iree at 1-800-237-2767
or visit www.cvscaremarkspecialtyrx.com.

' Lowercase lype indicates generic name and availabilily; lowercase fype wilhin parentheses indicales trademark generics iisted only when no brand is available, producis in all capital letters within parentheses

indicate brand-names ol generc producls.

? Multiple dosage jormutalions ang injectable devices are available
2Call CVS Caremarh 1ol ree 21 1-800-237.2767 lor specific medicalions available through CVS Caremark Specially Pharmacy, Listing is Subject 1o change.
" Indicates Limited Distribution products disiributed by CVS Caremank Specialty Pharmacy. Limited Dishibution defined as less than 15 pharmacy providers
1 Thesapy €lass o7 product is par of CVS Caremark’s Specialty Seleci olenng.

Preducis distnbuted by CVS Caremark Specially Pharmacy, as welk as products covesed by a pian member's prescriplion benefil plan, may change from tme lo bme I addition, a plan member's specic
prescripion benefil pian design may not cover cerlain products or cateqones. regardiess of Iheir appearance on s document at any lime.

®2012 Caremark All nghls reserved. 75-CTC14953a 010912 Specialty Pharmacy Drug List
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“Pharmacist as Immunizer”

New York Pharmacy Access Network
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Strong Support For 2012 Legislation:
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CDC - RECOMMENDED
VACCINES

The CDC recommends ten
vaccines for those over age
18, including influenza and
pneumococcal. Others
include Tdap which prevents
Whooping cough, Zoster for
shingles and Varicella for
chicken pox.

These vaccines are not
always available at physician
offices due to cost, storage
and handling requirements
and other factors. In these
cases, some physicians would
be willing to write a patient
specific order or prescription
for the vaccines to be
administered by certified
pharmacists. By providing
this additional access point,
immunization rates for

these vaccines will increase
dramatically, particularly for
hard to reach patients. = 42



- According to the New York ASSiStin Hard TO BeaCh
oo e AN High Risk Patients

Board), there are currently
7,200 pharmacists certified to

administer immunizations, srong ebions Tompesnee W0 implement okl
e fiert WE tiotiyes rislEn H
» Over 800,000 flu shots were ciant & i bilistimd staitsrds
given by pharmacists throughout 2 Varke |
2010 i , YT COST SAVINGS
" Fay This 1 duee o & nansie:
« According to state-specific of nehicdmg  amiplosment -. ol --*-t'-':-.J.r. ?':'1'"'"'"", ol all
immunization rates for seasonal SN insurance issues wmigration  ndwiduals se indicated fo
flu issued by the CDC, New York status, cultural barrers and othere,  a0e and cenzin nk factors
State saw an overall increase in Fharmacies hel (o bodge this gap. In sianifcant healh care
H q PRI : i P is Apvaleirm
its adult immunization rate of providing g & Em o e i,
2.8% for the 2009-10 flu season. gl ol esser that lead 120 ve
availabis in eve ! " higring and

- Studies have shown
that pharmacist-provided

immunizations increase overall ::m Y b Ededliy aod Fedesign Te
immunization rates through s A, y clutied 1he of the
increase public awareness on B ' : S i N
the need to get flu shots and ) FRE EE IECOATEn O o by C
other vaccines. In New York, Aocording 1o the O0, Rew Yo pegls fsal it of TiEnckatiome 10
every category of licensed health s dhe dcllowing  mweicasas [ e A F Legislaiure
professional administered more PORVLZi i s Jiuring 1l ' o sy she (0% e Tt
flu shots in 2010. 1l weqzan e o] e B 2071402 Buoed

- Since the law took effect, there « 7.3% increose for those aged e rrrimiending the o "
have been no adverse events 18-49 years old at high risk (which IART

reported to the State Education includes individuals with asthma,

Department or State Department other lung problems, diabetes,

of Health and no complaints heart disease, kidney prablems,

filed by consumers or other anemio or a weakened immune Z

health professionals refated system;

to pharmacist administered « 8% increose amang African

(e el s American population;

- All 50 states allow pharmacists + 8.6% increase among Hispanic
to administer immunizations. population: and : P
New York has one of the most ) :
restrictive laws in the country. » 12.8% incrense among Asion and
A number of states allow ather minority popuiations,
pharmacists to administer

all vaccines pursuant to the

CDC schedule as we are
recommending. These include
New Jersey, Pennsylvania, Rhode
Istand, Washington DC, Colerado,
Arizona, & New Mexico. Also,
there are a number of other
states that allow pharmacists

to administer all immunizations
within a protocol established
with a physician which usually
follows the CDC guidelines.




“PBM Profits”

SEC 10-K’s filed in 2010



Form 10-K Page 1 of 51

10-K I d10k.hum FORM 10-K 200 — 2Z2O\D

Table of Contenls

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 10-K

X} Annval Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

For the fiscal year ended December 31, 2010
OR

O Transition Report Pursuant to Section 13 or 15(d) of tbe Securities Exchange Act of 1934

For the transition period from to
Commission file number 001-0103 1

CVS CAREMARK CORPORATION

(Exsct name of Registrant as specified in iis charter)

Delaware 050494040
{State or other jurisdiction of {LR.S. Employer
iscorporstion or organization) ldentification Ne.)
One CVS Drive, Woonsocket, Rbode Island 02895
{Address of principa) executive offices) {Zip Code)
(401) 765-1500

(Registrant’s tclephonce number, inclading nres code)

Securities registered pursuant to Section 12(b) of the Exchange Act:

Common Stock, par valoe $0.01 per share New York Stock Exchange

Title of ench class Name of esch exchanpe on which repisiered

Securities registered pursuant to Section 12(g) of the Exchange Act: None

Indicare by check mark if the registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities
Acl. Yes I No O

Indicate by check mark if ihe registrant is not required 1o file reports pursuant 10 Section 13 or Section 15(d) of the
Act. Yes O No X

Indicate by check mark whether the registrant (1) has filed al) reports required to be fijed by Section 13 or 15(d) of the
Securities Exchange Act of 1934 during the preceding 12 momths (or for such shorter period that the regisirani was required
to file such reports) and (2) has been subject 1o such filing requirements for the past 90 days. Yes 3 No OJ

Indicate by check mark whether the registrant has subminted electronically and posted on ils corporate Webshe, if any, every
Interactive Data File required to be submitied and posted pursuant to Rule 405 of Regulation S-T during the preceding 12
months {or for such shorier period that the registrant was required to submit and post such files). Yes E No O

Indicate by check mark if disclosure of delinquent filers pursuant to ltem 405 of Regulation S-K is not contained herein. and
will not be contained, to the besi of regisirant’s knowledge, in definitive proxy or information statements incorporated by
reference in Parn 1) of this Form 10-K or any amendment 10 this Form 10-X. X

Indicate by check mark whether the registrant is a large accelerated filer, an acceleraied filer, or a non-accelerated Nler, ora
smaller reporting company. See definition of “large acceleraied filer,” “accelerated filer” and “smaller reponing company” in
Rule 12h-2 of the Exchange Aci

Large accelerated filer X Accelerated Nler O
Non-accelerated filer O (Do not check if a smaller reporiing company) Smaller reporting company O

4,
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Table of Conlents

liem 6. Selected Financia) Data

The selected consolidated financial data of CVS Caremark Corporation as of and for the periods indicated in the five-year
period ended December 31, 2010 have been derived from the consolidaled financial statements of CVS Caremark
Corporation. The selecied consolidated financial data should be read in conjunction with the conselidated financia)
statements and the audit reponts of Ems1 & Young LLP, which are incorporated elsewhere herein.

In millions, except per share amounts 201012 200912 20082} 20072 3) 200642)

Statemwent of operations data:
Net revenues $96413 $ 98,729 3 87472 5 76,330  § 43.82)
Gross profit 20,257 20,380 18,290 16,108 14,742
Operating expensest® 14.092 13,542 12,244 11,314 9,300
Operaiing profin? 6,165 6,438 6,046 4,794 2,442
Interest expense, nel 536 a25 509 435 216
Income 1ax provision'® 2,190 2,205 2,193 1,722 857
Income from continuing operations 3,439 3,708 3,344 2,637 1,369
Loss from discontinued operations, net of income

tax benefit™ (15) (12) {132) — —

Net income 3,424 3,696 3.212 2,637 1,369
Net Joss atiributable io nencontrolling interestt) 3 -— — — :
Preference dividends, net of income tax benefit = — {14) (14) (14)
Nel income aninbutable to CVS Caremark § 3427 5 3,69 3 3,168 § 2,623 $ 1,355

Per common share data:
Basic earnings per common share:
Income from conlinuing operations aitributable 10

CVS Caremark $ 252 % 259 %8 232 % 197 F 165
Loss from discontimued operations anributable 10

CVS Caremark ({0.01) (0.01) {0.09) — —
Net income annbutable 10 CVS Caremark } 25 I 258 $ 223 5 19 § 165

Diluted earnings per commaon share:
Income from continuing operanions altributable to

CVS Caremark § 250 % 25 & 227 3§ 192 I 160
Loss from discontinued cperations attribuiable 10

CVS Caremark (0.01) {0.01) {0.09)
Net income attributable 10 CVS Caremark § 249 § 255 F 238 § 192 F 1.60
Cash dividends per common share $0.35000  §0.30500  $0.25800  $£0.22875 $0.15500

Balance sheet and other data:

Total assels § 62,169 £ 61,641 $ 60,960 § 54,722 $ 20,574
Long-term debt } 2652 3 8756 $ 8057 §$ 8350 % 2870
Total shareholders’ equity $ 37,700 $35768 % 34,574 § 31,322 5 9518
Number of stores {end of year) 7,226 7,074 6,981 6,30] 6,205

{13 Repiesents the minority shareholders perion of the ner loss from our majonty owned subsidiary Generation Healih, Inc acqunied in the fourth quaner of 2009

(2} On December 23, 2005, our Board of Ditectors appioved a change in owr Nscal year-ead fiom the Saturday nearess December 31 of each year 1o December 31 of
cach year 10 benies reflect ow posiien in the health care, rather than the 1e1a1, ndusiry The fisca) year change was efTechve begmmng with the fourth quarter of
fiscal 2008 As you review aur operanng performance. please consider that fiscal 2010 and 2009 include 365 days, Nscal 2008 includes 368 days, and fiscal 2007
and 2006 mnclude 364 days

39
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 10-K

% ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF 1934
FOR THE FISCAL YEAR ENDED DECEMBER 31, 2010,
OR

0 TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934

FOR THE TRANSITJION PERIOD FROM TO

Commission File Number: 0-20199

EXPRESS SCRIPTS, INC.

{Exact name of registrant as specified in its charter)

Delaware 43-1420563
(Staie or other jurisdiction of incorporation or (1.R.S. Employer Identificanon No.)
organization)
Oune Express Way, St. Louis, MO 63121
{Address of principal executive offices) {Zip Code)

Registrant’s 1elephone number, including area code: (314) 996-0900
Securilties registered pursuani 1o Section 12(b} of the Act;
Title of Class Name of each exchange on which regisiered

Common Stock $0.0) par value, including related Nasdaq Global Select Markei
Prefemmed Share Purchase Rights

Securitjes regisiered pursuant to Section 12{g) of the Act;
None

Indicate by check mark if the registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities Acl,
Yes M No OO

Indicale by check mark if the registrant is not required to file reports pursuant lo Section J3 or Section 1 5(d) of the Act.
YesONo D

Indicate by check mark whether the registrant (1) has filed all reporis required to be filed by Section 13 or 15(d) of the
Secunties Exchange Act of 1934 during the preceding 12 months (or for such shorter period that the registrant was required 10
file such reporis), and (2) has been subject to such filing requirements for the past 90 days. Yes @ No O

Indicate by check mark whether the regisirant has submitted electronically and posted on its corporaie Web site, if any,
every Interactive Data File required to be submined and posted pursuant 10 Rule 465 of Regulation S-T during the preceding
12 monihs (or for such shorter period thal 1he registrant was required Lo submit and posi such files). Yes @ No O

Indicale by check mark if disclosure of delinquent filers pursuant to ltem 405 of Regulation of $-K is not contained
herein, and will not be contained, 10 the best of registrant’s knowledge, in definitive proxy or information siatements
mcorporated by reference in Pan 131 of this Form 10-K or any amendment 1o this Form 10-K. @ q(p .
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ltem 6 — Selected Financial Data

Page 48 0f 118

The following selected financial data should be read in conjunciion with our consolidaied financial statements, including
the related notes, and “ltem 7 — Managemeni's Discussion and Analysis of Financial Condition and Results of Operanons”.
Results for the years ended December 31, 2009, 2008, 2007 and 2006 have been adjusted for the discontinued operations of

PMG.

{m mitlions, except per share dota)

2010

20091 2008 ‘2067 2006

Statement of Operations Data {for the Year Ended December 31):

Revenues 4}
Cosit of revenuest?)

Gross profit
Selling, peneral and admimsirative
Operaiing income
Other expense, net

Income before income taxes
Provision for income taxes

Net income from continuing operations

Nei (loss) income from discontinued operalions,

net of tax(®
Net income

Weighted average shares outstanding:t9)
Basic:
Diluted:

Basic earnings {loss) per share:(®)
Conlinuing operations
Discontinued operations'?)
Net eamings

Diluted camings (loss) per share:(%}
Continuing operations
Discontinued operationst3)

Net earnings

Balance Sheet Data (as of December 31):
Cash amd cash equivalents
Working capital
Tolal assets
Debt:
Short-lerm debi
Long-term debt
Stockholders’ equity

Network pharmacy claims processed(’)

Home delivery, specialty pharmacy, and other
prescriptions filledt®)

Total claims

Total adjusted claims!?)

Cash flows provided by operating activities——
continuing operalions

Cash flows used in investing aclivities—
continuing operalions

Cash flows (used in) provided by financing
activities—coniinuing operations

EBITDA from continuing operationst10)

$449732  $24,7223  $21.941.2  $21,788.9  $21.532.]
42.015.0 22,2983 19,910.6 20,039.2 20,071.8
2,958.2 2.424.0 2,030.6 1,749.7 1.460.3
887.3 926.5 756.3 693.4 638.4
2,070.9 1,497.5 1,274.3 1,056.3 821.9
(162.2) (189.1) (66.9) (116.1) (83.6)
1,908.7 1,308.4 1,207.4 940.2 738.3
704.1 481 8 431.5 342.2 265.2
),204.6 826.6 775.9 598.0 473.1
(23.4) 1.0 0.2 (30.2) 1.3
$1)812 § 876 5 7761 § 5618 S 474.4
538.5 527.0 497.8 520.8 559.2
544.0 5322 503.6 528.0 568.0
$§ 224 § 3157 § 156 § LI5S § 085
(0.04) — - (0.06) —
2.19 1.57 1.56 1.09 0.85
$ 221 0§ 155 $ 154 § 113 § 083
(0.04) — — (0.06) -
2.17 1.56 1.54 1.08 0.84
$ 5237 $10704 § 5307 § 4347 5 1310
(975.9) (1,313.3) (677.9) (507.2) (657.3)
10,557.8 11,9312 5,509.2 5,256.4 5,108.1
0.1 1,340.1 420.0 260.1 180.1
2,493.7 2,492.5 1,340.3 1,760.3 1,270.4
3,606.6 3,551.8 1,078.2 696.4 1,124.9
602.0 404.3 379.6 379.9 3903
54.1 45.0 45.] 45.5 46.9
656.) 4493 424.7 425.4 437.2
753.9 530.6 506.3 507.0 519.6
$21051  $1,7520 $1091.1 § 8414 5 6657
(145.1) (4.820.5) (318.6) (52.6) (98.3)
(2,523.0) 3,587.0 (680.4) (469.7) (904.7)
2,315.6

1,604.2 1,368.4 1,150.5 918.5 L{?
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-K

ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d)
OF THE SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended December 25, 2016

Commission File Number: 1-31312

MEDCO HEALTH SOLUTIONS, INC.

{Exact name of Registrant as specified in 31s charter)

Delaware 22-3461740

{State or other jurisdiction of incorporation) {1.R.S. Employer Jdentificalion No.)
100 Parsons Pond Drive, Franklin Lakes, NJ 07417-2603
{Address of principal excoutive offices) {Zip Code)

Registrant’s 1elephone number, including arfca code: 201-269-3400

Securities registered pursuant 10 Section 12{h) of the Act:

Tile of Each Class Name of Each Exchange on Which Regisiered
Common Stock, Par Value $0.07 New York Stock Exchange
7.25% Senior Notes Due 2013 New York Stock Exchange
6.125% Senior Notes Due 2013 New York Stock Exchange
2.75% Senior Notes Due 2015 New York Stock Exchange
7.125% Senior Notes Due 2018 New York Stock Exchange
4.125% Senior Notes Due 2020 New York Stock Exchanpe

Seccurities registered pursuant 10 Section 12{g) of the Aci: None

Indicale by check mark if the Repisirant is a well-known seasoned issuer. as defined in Rule 405 of the Securiiies Act.
Yes M No O

Indicate by check mark if the Repisirant is not required 1o file reports pursuant so Scction 13 or Scction 15(d) of the Exchange
Act, Yes O No

Indicate by check mark whether the Registrant: (1) has filed all repons required 10 be filed by Section 13 or 15(d) of the
Securities Exchange Act of 1934 during the preceding 12 months (or for such shorter peried that she Regisirani was required to file
such reponis), and (2) bas been subject 1o such filing requirements for the pasi 90 days. Yes B No O

Indicate by check mark whether the Registrant has subminied electronically and posted on its corporate Web site_ i any. every
Interactive Daia File required 1o be submitted and posied pursuant to Rule 405 of Regulation S-T (§232.405 of this chapier) during the
preceding 12 months {or for such shoner period that the Registrant was required 1o submil and post such files). Yes 8 Ne O

Indicate by check mark if disclosure of delinguent filers pursuant 10 ltem 405 of Regulation S-K is not contained hercin. and will
not be contained. 10 the best of Registrant’s knowledge. in definitive proxy or information siatements incorporated by relerence in
Part 111 of 1his Form 10-X or any amendment to this Form 10-X. O

Indicate by check mark whether the Regisirant is a Jarge accelerated Mer, an accelerated diler. a non-acceleraied Hler. o a
smaller reporting company. Sce the definitions of “large accelerated filer,” “accclerated liler™ and “smaller reporing company”™ in L\g
Rule 12h-2 of the Exchange Act. .
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The following 1able reconciles our reporied net income 10 EBITDA and presems EBITDA per odjusted preseripiion for each of

the respective periods {1n miflions. eacept for EBITDA per adjusied prescripnion doia):

December 25, December 26, December 27, December 29, December 30,
For Fiscal Years Epded 20100/ 2009 2008™ 2007t} 2006
Nel income S 1,427.3  § 1.280.3 $ 1.102.9 h) 9120 % 630.2
Add:
Interest expense 172.5 172.5 233.7 134.2 95.8
Imerest {income) and other
{income) expense, nel {9.4) (9.9) {6.2) (34.4) (29.9)
Provision for income taxes 906.9 823.0% 687.9(< 591.3 381.6/
Depreciation expense 189.5 179.0 157.7 168.9 173.6
Amonization expense 287.4 305.6 285.1 2281 218.5
EBITDA $ 29742 % 2.750.5 h3 2.961.1 hY 2,000 % 1.469.8
Adjustment for the 2006 legal
seltlernents charge — — — -— 162.600
EBITDA, excluding the 2006 legal
senlements charge by 2,974.2 % 2.750.5 5 2.461.1 5 20001 3 1.632.4
Adjusted prescriptionsf® 957.0 898.8 795.9 748.3 729.9
EBITDA per adjusted prescription 5 in 3 3.06 5 3.09 $ 267 % 2.01
EBITDA per adjusted prescription,
excluding the 2006 legal senlemems
charge 5 311 % 3.06 5 3.08 3 267 % 2.24

fel  Inchudes UBC's operating results commencing on the Seprember 16, 2010 acquisition dare.

™ Includes Europa Apotheeh's operonng resulis commencing on the April 28. 2008 acquisition date. and for the subsequent

periods.

{9 Includes PolvMedica's and Critical Care 's operanng results commencing on the October 31. 2007 and November 14, 2007
acquisition dates, respectively, and for the subsequent periods

@ Includes a 39.8 million charge for the ineffective portion of the forward-siariing interest rate swap agreemenis associated
with the March 2008 issuance of senior notes See Note 8, "Debi.” 1o our audited consolidated financial siatements
included in Part 11, Jrem 8 of this Annuol Repori on Form J0-K

fe} 2009, 2008, and 2006 include 1ax benefirs of 22 milhon, 328 million, and 520 million, respectively. See Note 10, “Taxes
on Income,” 1o our audited consolidoted financiol stotements included 1n Part 11, Item 8 of this Annual Repori on

Form 10-K.

th  Represents o pre-tax fegal setilements charge of $162 6 million recorded in the first quarier of 2006. See note 4 1o Selecied

Financial Daio above.

& Adjusted prescription volume equals substannally all mail-order prescriprions muliiplied by three, ptus retail prescriptions.

These mail-order prescriptions are mulniplied by three 1o adjust for the faci thot they include approximately three iimes the
amount of produci days supplied compared with reiail prescripiions.

) The percentage of adjusted mail-order prescriptions 1o 1010 adjusted prescripnons,

43
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“Mandatory Mail Order Prescriptions”

False Savings and Generic Drug ‘Spread Pricing’
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