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Executive Summary

As the elderly population continues to increase, the need for assistance will also continue to rise. With baby boomers entering their golden years, and medical advances increasing Americans’ life expectancy, our country has seen the greatest number and proportion of people age 65 years and older in the history of the United State Census. By 2050, the number of people age 65 and older is expected to rise to over 90 million. Unfortunately, with a significant increase in our senior population, not only with the need for assistance continue to rise, but so will the prevalence of elder abuse. Each year, thousands of senior New Yorkers are financially exploited, resulting in significant losses of their life savings. That is why the Coalition seeks to advance legislation that will comprehensively combat the financial abuse of New York’s seniors.

Financial exploitation can range from the theft of cash, to much more elaborate schemes. Moreover, the rate of Alzheimer’s disease and other dementias that undermine judgment increases with age, thus leaving seniors more vulnerable. With the fastest growing segment of America’s population consisting of those 85 and up, it is likely that many more of our elders will be exposed to instances of financial exploitation.

Many senior citizens will rely on those they trust to assist them on a daily basis. Sadly, elder abuse occurs more often in people’s homes than in institutional settings. It is likely to find a victim and abuser living together, with the older individual providing financial resources. Such close knit relationships can make financial exploitation, or even lead the abuser to believe they are not taking advantage of their victim at all. 

Recent polls and studies show significant portions of the elderly population are financially exploited, and such exploitation is a serious national problem. For example, a 2012 survey of 756 experts found that three out of four of those surveyed believe financial exploitation of the elderly is a very serious problem. Additionally, 65% of those surveyed stated they deal with elderly victims of investment fraud and/or financial exploitation. Other studies, such as a 2012 National Center on Elder Abuse study, show that care givers who are also family members were identified as the primary abuser. This specific study found 90% of all elder abuse was committed by family members; children of the abused were involved 47% of the time. 

New York senior citizens are just as susceptible to financial exploitation. Self-reported data shows that in 2010, seniors experiences abuse at a rate of 76 per 1,000, with major financial abuse as the most extensive form reported. Consistent with national trends, about 90% of all elder abuse was perpetrated by family members. 

The Coalition is determined to keep our elders safe before more and more fall victim to abuse. This package of proposed legislation is a step towards ensuring their safety, while also bringing abusers to justice:

· S.6221 (Senator Valesky) authorizes banks to refuse any transaction of moneys if the banking institution, social services official, or law enforcement agency reasonably believes that financial exploitation of a vulnerable adult has occurred or may occur

· S.2323-A (Senator Klein) requires the Office of Children and Family Services to define, identify and collect data related to the incidence of elder abuse possessed by state and local agencies. It also mandates the Office of Children and Family Services to establish an inter-agency reporting system that contains a uniform set of standards to collect and analyze information on the incidence of elder abuse. 

· S.7179 (Senator Valesky) proposes to allow a prosecutor to obtain medical records, without a privilege waiver, with a subpoena, endorsed by the court, based upon a showing that the patient suffers from a mental disability, and that the patient has been a victim of a crime.

· S.7177 (Senator Gallivan) seeks to establish that an alleged abuser may not use the defense of obtained consent to take, withhold, or obtain property, where such consent was obtained from a person who the accused knew or had reason to know was mentally disabled.

· S.7187 (Senator Nozzolio) amends the penal law to explicitly state that in a prosecution for larceny by false promise, partial performance does not, by itself, prevent a reasonable jury from making such finding from all the facts and circumstances.

· S.2951 (Senator Valesky) expands the definition of “caregiver” under the penal law to include a person who voluntarily, or otherwise by operation of law, (such as an appointed guardian or power of attorney) assumes responsibility of an elderly person so that they would be tried under the “endangering the welfare of a vulnerable elderly person” law.

· S.7188 (Senator Nozzolio) would allow a caregiver to accompany a vulnerable elderly person who is testifying in front of a grand jury. The caregiver may only fulfill their function with the consent of the prosecutor.

· S.7178 (Senator Gallivan) allows the prosecution and defense attorneys to preserve the testimony of witnesses who are age 75 or older. 
Introduction

Throughout history, it has been said that a society will be judged on the basis of how it treats its most vulnerable and fragile members.  Yet how we treat those who are not most vulnerable and fragile also reflects society’s willingness to protect one another from harm.  Every community stands on the shoulders of those who came before us; therefore, it is no surprise that we should be judged on how we treat our elders, who worked hard to create a life for future generations. Thankfully, younger members recognize senior citizens’ dedication to their neighborhood. In turn, they are dedicating their careers and  lives to helping those who came before them.  Home health care aides, nursing home workers, friends and family members provide this valuable and important assistance to our elders.   
The need for assistance will only continue to rise.  With baby boomers entering their golden years, our country has seen, and will continue to see, a dramatic increase within the elderly population.  Moreover, medical advances have increased Americans’ life expectancy exponentially.  Life expectancy in 1950 was 68.2 years, whereas in 2010, Americans could expect to live an average of 78.7 years.
  In 2010, the United State Census recorded the greatest number and proportion of people age 65 years and older in the history of the Census;  40.3 million individuals fell into this age range, accounting for 13% of the entire population.
  By 2050, the number of people age 65 and older is expected to rise to over 90 million, comprising about 20% of the total U.S. population.
 
Unfortunately, seniors may be at risk of being taken advantage of, and thus can fall victim to abuse at the hands of their caretakers and scammers.  Elder abuse manifests itself in many forms, such as physical, psychological, sexual, or financial exploitation.  Although professionals suggest that elder abuse is a widespread, escalating epidemic, senior citizens are often reluctant to reveal incidents of abuse, especially when the abuser is someone they trust.  With a significant increase in our senior population, the incidence and prevalence of elder abuse will undoubtedly continue to grow as well. 
Each year, thousands of senior New Yorkers are financially exploited, resulting in significant losses of their life savings.  These repugnant acts that violate our society’s sense of civility have yet to receive the attention that they rightfully deserve.  That is why the Coalition seeks to advance legislation that will provide a streamlined process for reporting abuse, increase the amount of sufficient statistics on incidences of elder abuse in New York State, and combat the financial exploitation of New York’s seniors.  
What is Elder Abuse?
No single term describes elder abuse uniformly in state law.
  According to the United States Administration on Aging, elder abuse refers to “any knowing, intentional, or negligent act by a caregiver or any other person that causes harm or a serious risk of harm to a vulnerable adult”.
  Seven types of elder abuse are referenced by the Administration.  These include:
· Physical Abuse – inflicting physical pain or injury on a senior, e.g. slapping, bruising, or restraining by physical or chemical means;

· Sexual Abuse – non-consensual sexual contact of any kind;

· Neglect – the failure by a caregiver to provide food, shelter, health care, or protection for a vulnerable elder;

· Emotional Abuse – inflicting mental pain, anguish, or distress on an elderly person through verbal or nonverbal acts, e.g. humiliating, intimidating, or threatening;

· Abandonment – desertion of a vulnerable elder by anyone who has assumed the responsibility for care or custody of that person; 
· Self-neglect – the failure of a person to perform essential, self-care tasks and such failure threatens his/her own health or safety; and
· Financial Exploitation – the illegal taking, misuse, or concealment of funds, property, or assets of a senior for someone else's benefit.
Financial exploitation can range from the theft of cash or other valuables, to much more elaborate schemes.  These may include unauthorized withdrawals from bank accounts, illegal use of credit cards, identify theft, deceiving a person into transferring property, and internet scams.
  
Seniors are vulnerable to such theft for a number of reasons.  The U.S. Government Accountability Office found that older adults are particularly attractive targets for financial exploitation as they “tend to possess more wealth than those who are younger because they have had a longer time to acquire it”.
  Moreover, the capacity to sufficiently manage financial assets generally declines with age, and this decline can go unaddressed until it is too late. 

Additionally, the occurrence of Alzheimer’s disease and other dementias that undermine judgment increases with age, thus leaving seniors more vulnerable.  Research shows that more than one-third of Americans over the age of 71 have mild cognitive impairment or Alzheimer’s disease.
 
A large number of elderly Americans now suffer from dementia or Alzheimer’s disease. While only 5% of the country’s population aged 71 to 79 are diagnosed with dementia, 37.4% of the elderly age 90 and older are diagnosed with this disease.  Moreover, an estimated 5.4 million Americans have Alzheimer’s disease.  Of those 5.4 million, 5.2 million are age 65 and older
; six percent (6%) are age 65 to 74, forty-four percent (44%) are age 75 to 85, and forty-six percent (46%) of people age 85 and older suffer from this disease.
  With the fastest growing segment of America’s population consisting of those 85 and up
, it is likely that many more of our elders will be exposed to instances of financial exploitation by caregivers, family, and society as a whole.
Elder abuse occurs more often in people's homes than in institutional settings; therefore, those who receive assistance in their homes are more likely to be exploited by caregivers who they have stronger, more personal relationships with and trust.  Domestic caregivers that resort to financial exploitation often find themselves in some sort of financial trouble; some may have a history of substance abuse or violence, or suffer from poor impulse control.
  Some studies suggest that in many cases, the abuser is dependent on the victim in some way, such as financially or emotionally.
  Often the victim and abuser are living together, but the older individual is providing financial resources for food, clothing, and housing and taking care of the home.  In some cases, the caregiver was the victim of the care recipient’s abusive behavior.

These close-knit relationships can mask financial exploitation; the Office of Children and Family Services provides a number of indicators that financial exploitation has occurred.  They include: an unexplained or sudden inability to pay bills; unexplained or sudden withdrawal of money from accounts; disparity between assets and living conditions; and extraordinary interested by family members or others in older person’s assets.

Elder Abuse at the National Level
Studies and polls continue to show that significant portions of the elderly population are financially exploited, and such exploitation is a serious national problem.  In 2012, the non-profit organizations Investor Protection Trust and Investor Protection Institute conducted a survey of 756 experts, including financial planners, healthcare professionals, social workers, elder law attorneys, state securities regulators, academics, and law enforcement officials.  Three out of four believe financial exploitation of the elderly is a very serious problem in America today; sixty-five percent (65%) of those surveyed stated they deal with elderly victims of investment fraud and/or financial exploitation.

In 2010, a group of researchers led by Dr. Ron Acierno directly surveyed close to 6,000 seniors age 60 and older about their experiences with such abuse.
  Overall, 11.4% of respondents indicated experiencing at least one form of elder abuse in the prior year.  Financial exploitation was found to lead all other types of abuse, with 5.2% of respondents indicating they were victims of such abuse.  Moreover, Dr. Acierno’s team found that “low social support was associated with more than triple the likelihood that mistreatment of any form would be reported.”
  Seniors in need of assistance with everyday activities or with poor health were also identified as the most susceptible to financial exploitation.
Sadly, other studies show that care givers who are also family members were identified as the primary abuser.  According to a National Center on Elder Abuse study, 90% of all elder abuse was perpetrated by family members, with children of the abused involved forty seven percent (47%) of the time.
  Another survey by Metlife Mature Market Institutes found thirty four percent (34%) of financial exploiters of senior citizens to be family, friends, or neighbors.
  In total, the annual financial loss by victims of elder financial abuse was estimated to be at least $2.9 billion in 2010, a twelve percent (12%) increase from 2008.  Additionally, in almost all cases “there existed a combination of tenuous, valued independence and observable vulnerability that merged in the lives of victims to optimize opportunities for abuse”.
  This figure, however, was derived from the study of reported instances of financial abuse.  With estimates putting overall reporting of elderly financial abuse at only 1 in 25 cases
, it is little wonder that this hidden problem can easily continue impacting elders across the nation.
Widespread Elder Abuse throughout New York State
Not only is New York the third most populous state in the country, its older adult population is also currently the third largest in the United States.  In 2010, 3.68 million of those individuals were over the age of 60, and 2.68 million were over 65.
  Consistent with national trends, New York’s senior population is growing in number and percentage of the total population.  By 2020, experts estimate over twenty-two percent (22%) of the population will be over 60.
  
As in many states, New York State does not have a statutory definition of elder abuse.  Instead, Social Services Law §473 defines adult abuse as the mistreatment of an impaired adult, over the age of 18, who may be dependent on someone else for basic needs.  Social Services Law §473(6)(g) defines financial exploitation as the improper use of an adult’s funds, property, or resources by another individual, including but not limited to fraud, false pretenses, embezzlement, conspiracy, forgery, falsifying records, coerced property transfers, or denial of access to assets. 
Just like those across the country, New York senior citizens are immensely susceptible to financial exploitation.  Manhattan District Attorney’s Elder Abuse Unit alone handles about seven hundred cases of elderly financial abuse per year; District Attorney Cyrus Vance Jr. stated “financial abuse of senior citizens is the most common form of elder abuse.”
  On May 23, 2013, Attorney General Eric Schneiderman warned New Yorkers about a scam targeting senior citizens with robo-calls advising that they were approved for medical equipment at no charge.
 He specifically cautioned seniors stating, “the elderly are disproportionately targeted by scam artists and are often the victims of fraud and abuse.”
While technological advances, such as the internet, create prime opportunities for scam artists to take advantage of seniors, many instances of elder financial exploitation in New York are those which occur as a result of a direct, trusting relationship with the abuser.  In fact, a National Academy of Sciences Panel defined elder mistreatment as the intentional actions that cause harm or create a serious risk of harm to a vulnerable elder by a caregiver or other person who stands in a trust relationship to the elder.
  Below is a sampling of such abuse:
· Between 2009 and 2011, Ellen Korne had close to $300,000 siphoned away by her personal banker, Edward Lewando.  Even after losing his job, Lewando would travel to Ms. Korne’s apartment where he wrote checks out to himself.  Ms. Korne suffered from dementia, making her an easy target for Lewando.  Lewando pled guilty to grand larceny and possession of stolen property, and was sentenced to three to nine years in prison.

· In one of the higher profile cases, Anthony Marshall, son of socialite Brooke Astor, was sentenced to up to three years in jail for stealing from his mother’s estate.  Marshall committed grand larceny by taking $5.75 million from Astor.  In one instance, Marshall stole funds by granting himself a retroactive pay raise.  Mental health played a factor in this instance, as Ms. Astor suffered from Alzheimer’s disease.

· Following the death of her husband, Patricia Rupp hired Pamela Blood to manage her finances.  Instead, Blood used this position to steal $311,000 from the 77-year old to fund her gambling addiction, writing monthly checks as high as $5,000.  Blood was convicted of second-degree grand larceny, and first-degree offering a false instrument for filing.

· Richard Kesick preyed on the weak mental state of a 91-year old priest for over a decade, and stole over $500,000 from him.  Kesick continually lied to the priest about an inheritance that he was supposed to receive, and asked for loans from the priest until he was able to collect the inheritance money. Law enforcement officials discovered the abuse when they found receipts the priest kept that Kesick signed every time he took money.  In the end, Kesick was sentenced to two to six years for third-degree grand larceny.

· An administrator at the Bassett Manor in Amherst committed second-degree grand larceny after writing multiple checks for $1,000 to herself from a 69 year-old’s account. Over $110,000 was stolen in just under two years.  The theft came to a stop when the senior’s credit union alerted authorities after noticing the number of checks made out to the administrator.

· After Arthur Cropsey’s wife died, his family brought him back to New York State.  Soon after, it was discovered this his niece and her boyfriend had gained control of a good portion of Mr. Copsey’s money, and it looked as though they were spending his money on themselves.  The court ruled against his niece and boyfriend, stating they “…demonstrate[d] a distinct intent to take advantage of Mr. Cropsey.”  The judge noted the pair treated his money as their own and “spent it in excessive ways that were often for their own benefit.”

Seniors who suffer from abuse, and those who witness elder abuse, have the opportunity for investigation through Adult Protective Services (APS), which operates in every county in the state. APS officials not only conduct investigations; they also assess senior citizens’ needs and risk of harm.  Counseling for the victimized adult and their family is also provided.  Additionally, APS offers crisis interventions such as securing access orders, involuntary protective services orders, and orders of protection.
  In addition to Adult Protective Services, New York State has several not-for-profit programs that specialize in investigating cases of elder abuse and responding to the needs of elder abuse victims.  Cases may also enter the community’s response system through calls to local law enforcement, District Attorney Offices, domestic violence programs, county-based programs funded by the NYS Office of Victim Services and/or programs administered directly or under contract by local area agencies on aging.

Despite these efforts, there is no single repository of data incidences of elder abuse statewide, making it nearly impossible to track the total number of reported instances.  In an attempt to estimate this number, Lifespan of Greater Rochester, Cornell University, and the New York City Department for the Aging released the report Under the Radar: New York State Elder Abuse Prevalence Study in 2011.
 
To determine the rates at which abuse occurs, researchers looked at both documented and self-reported instances of abuse.  Programs and agencies responsible for serving victims of elder abuse were contacted regarding the number of cases they serve per year.  For self-reported cases, New Yorkers age 60 and older were surveyed as to whether they ever experienced neglect, financial exploitation, emotional abuse, or physical abuse.  The results of the study showed abuse is widespread throughout the state, and identified common trends regarding abuse.
Documented forms of all elder abuse resulted in 3.24 cases per 1,000 seniors,
 with emotional abuse as the most prevalent form (1.37 cases per 1,000).  This was followed by physical and sexual abuse with 1.13 documented cases per 1,000.  Financial abuse was the third most likely form of abuse (0.96 cases per 1,000), and neglect was the least likely form of abuse (0.32 cases per 1,000) documented. 

Seniors age 65-74 reported as having experienced some form of abuse the most, and encompassed 41.9% of all documented cases.  Those age 75-84 made up 28.1% of all documented cases, while those between 60-64 and 85 and older comprised seventeen percent (17%) and thirteen percent (13%) respectively.  Women were found to represent two-thirds of all abuse cases; however, this may in part be due to women making up a higher percentage of the elderly population as a whole.  The incidence of abuse among Caucasians (69.3%) was about proportional to their percentage in the state’s elderly population as a whole (67%). African Americans, who make up approximately 16% of New York’s population, made up twenty-six percent (26%) to twenty eight percent (28%) of documented elder abuse cases.

Documented cases, unfortunately, fail to tell the whole story.  Through the self-reported data collected, researchers found seniors experienced abuse during the past year (2010) at a rate of 76 per 1,000; for every case reported, 24 remain undocumented.
  Although financial exploitation was just the third most documented type of abuse, self reported incidences resulted in major financial abuse as the most extensive form
, with 41 per 1,000 seniors experiencing this type of mistreatment, and 42.1 per 1,000 seniors self-reporting either major or moderate financial exploitation.
  For every elderly New Yorker who reported financial abuse, 44 remained shrouded in secrecy. 
Rates of Elder Abuse in New York State: Comparison of Self-Reported One-Year Incidence and Documented Case Data
	
	Documented Rate per 1,000
	Self-reported Rate per 1,000
	Ratio of Self-Reported to Documented

	NYS – All forms of abuse
	3.24
	76.0
	23.5

	   Financial
	0.96
	42.1
	43.9

	   Physical and       

   Sexual
	1.13
	22.4
	19.8

	   Neglect
	0.32
	18.3
	57.2

	   Emotional
	1.37
	16.4
	12.0


The Prevalence Study found similar results to national studies with respect to the relationship between the abuser and victim.  Of the documented cases, 90.3% of all elder abuse was perpetrated by family members.
  Specifically, a spouse or partner perpetrated the abuse in twenty-six percent (26%) of the documented cases, an adult child 39.7%, son or daughter-in-law in two percent (2%), grandchild in 9.5%, or by another relative in 13.1% of documented cases. The remaining incidents of elder abuse were perpetrated by friends or neighbors (3.5%), paid home care aides (0. 65%), and other non-relatives (5.6%).

As previously stated, New York State’s population was 19,378,102 in 2010, of which 3.68 million people were over the age of 60.
  Using the rate of self-reported cases above, we can assume 279,680 seniors experienced at least one type of abuse during that year, with about 155,000 facing financial exploitation.  Those living in New York City were more likely to suffer from abuse; individuals self-reported at a rate of 92.2 cases per 1,000 individuals.
 With an elderly population of 1.4 million, we can assume that in 2010 there were 129,080 elderly abuse cases.  Therefore, the elderly in NYC accounted for forty-six percent (46%) of seniors abused in the entire state. 
Projections for Number of Seniors Financially Exploited in NYS, 1990-2040

	
	Individuals 60 and Older
	Seniors Financially Exploited Past Year
	% of Population 60 and Older

	1990
	3,188,832
	134,250
	18%

	2000
	3,204,331
	134,902
	17%

	2010
	3,684,203
	155,105
	19%

	2015
	3,980,603
	167,583
	20%

	2020
	4,332,874
	182,414
	22%

	2025
	4,610,988
	194,123
	23%

	2030
	4,703,189
	198,004
	24%

	2035
	4,648,862
	195,717
	24%

	2040
	4,568,191
	192,321
	23%


By 2030, New York’s senior population is expected to grow to over 4.7 million.  Assuming the same rate for elder abuse from above, we can estimate 198,000 elder New Yorkers will experience financial exploitation, likely by an individual close to them, in 2030.  This is an increase of over 40,000 from 2010.  Based on population projections, the year 2030 will see the highest number of total financial exploitation cases. This is simply too great a number. 
In New York City, by 2040 seniors will make up twenty-five percent (25%) of the population with approximately 2.3 million residents over the age of 60.  During that year the number of financial exploitation cases will reach their peak at 121,231.  As seen in the chart that follows, this is an increase in over 46,000 cases of elder financial abuse. 
Projected Seniors Financially Exploited in the Last Year 1990-2040 for New York State and New York City
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Protecting New York’s Seniors

Unless something is done to keep our elders safe, more and more will fall victim to abuse and be at risk of losing their hard earned savings.  Researchers suggest the promotion of public and professional awareness through education campaigns and training concerning the signs of elder abuse can help protect seniors.
  For example, Joy Solomon, director of the Weinberg Center for Elder Abuse Prevention at the Hebrew Home in the Bronx, partnered with the building workers’ union to help doormen spot various kinds of elder abuse.  Since the program was so successful, it has been broadened to include others who come in contact with isolated seniors, such as Meals on Wheels volunteers, and an online training program is currently being developed.
  This type of awareness is even more powerful when those who witness elder abuse can prevent it from continuing and report the incidences to the appropriate authorities. 
As such, the Coalition proposes the authorization of banks to refuse any transaction of moneys if the banking institution, social services official, or law enforcement agency reasonably believes that financial exploitation of a vulnerable adult has occurred or may occur.
  A vulnerable adult is defined as any individual who, because of mental and/or physical impairment, is unable to manage his or her own resources, or protect him or herself from financial exploitation.  This proposed legislation does not require a banking organization to refuse such funds; they may do so at their own discretion.  If, however, a banking organization chooses to refuse a transaction, they must make reasonable efforts to provide notice to all parties authorized to transact business on the account and report the incident to the responsible social services official. The banking institution and its employees will also be immune from criminal, civil, or administrative liabilities.
This bill will help to ensure the documentation of financial exploitation, thus providing more concrete data for professionals.  Yet, without a consistent, streamlined reporting system, much of this necessary and helpful data will get lost, and go unnoticed.  That is why the Coalition also proposes to require the Office of Children and Family Services (OCFS) to define, identify, and collect data related to the incidence of elder abuse possessed by state and local agencies.
  The agency will also establish an inter-agency reporting system that contains a uniform set of standards to collect and analyze information on the incidence of elder abuse.  

While the ability to collect and analyze data, and the empowerment of others in our society to put an end to elder abuse are important, the Coalition believes abusers must answer for their crimes, and therefore proposes several pieces of legislation to ensure justice is served.  Current law does not adequately address the unique harm inflicted by financial exploitation of the elderly who suffer from a mental disability.  For example, an elderly victim’s medical records may be required to provide the existence of a mental disability that demonstrates the inability to consent.  In some instances, health care providers refuse to comply with subpoenas issued by grand juries for such documentation on the grounds that doing so would violate the physician-patient privilege of confidentiality.  Where a victim is mentally impaired, waiver of this privilege may be impossible; as a result, law enforcement efforts against elder financial exploitation can suffer.  It is clearly in the public interest to allow courts to order the production of the records of victims who are mentally impaired.   Therefore, the Coalition proposes to allow a prosecutor to obtain medical records with a subpoena, endorsed by the court, based upon a showing that the patient suffers from a mental disability, and that the patient has been a victim of a crime.
 

 Further, the penal law requires proof that a defendant took, obtained, or withheld property from an owner without consent.  However, such consent cannot be given by a victim who suffers from a mental disability, such as dementia or Alzheimer’s disease.  More importantly, such a victim cannot testify that his or her property was taken without consent.  It would be unjust to allow a defendant to use the defense of consent when being prosecuted for larceny.  The proposed legislation seeks to make clear that it is no defense that the accused perpetrator obtained consent to take, withhold, or obtain property, where such consent was obtained from a person who the defendant knew or had reason to know was mentally disabled.
  Clarifying this aspect of the larceny statute is essential to protect our elderly citizens who may suffer from a mental impairment. 
Current larceny law also makes home improvement scams more difficult to prosecute when a contractor has partially performed the work.  In a typical case, a contractor will insist on full payment at the beginning of the project, complete a minimal portion of the contracted job, and then keep the money without finishing the job.  In a prosecution for larceny by false promise, case law has traditionally required an extremely high standard to prove the defendant’s intention that work would not ultimately be performed.
 Moreover, the Court of Appeals has not clarified whether partial performance barred an otherwise legally sufficient larceny charge.
 As such, the Coalition recommends amending the penal law to explicitly state that in a prosecution for larceny by false promise, "partial performance of such promise does not, by itself, preclude a reasonable jury from making such finding from all the facts and circumstances."

Proposed legislation will also expand the definition of “caregiver” under the penal law to include a person who voluntarily, or otherwise by operation of law, (such as an appointed guardian or power of attorney) assumes responsibility of an elderly person so that they would be tried under the “endangering the welfare of a vulnerable elderly person” law.
  By expanding the definition, the amended law will impose stiff criminal penalties for inflicting harm on our senior citizens, and will serve as a deterrent to inflicting such abuse. 

Regardless of how perfectly crafted the penal law becomes, an abuser cannot be convicted if there is not sufficient evidence.  Witness testimony of elderly victims can be some of the most powerful evidence, but eliciting this testimony often presents certain challenges.  The stress of testifying can be especially detrimental for an elderly victim who suffers from physical, mental, or emotional impairment.  To help facilitate testimony, the Coalition recommends that a vulnerable elderly person should be allowed to be accompanied by a caregiver when testifying in front of a grand jury.
  Caregivers are prohibited from providing witnesses with answers, must take an oath to maintain the secrecy of the proceeding, and may only fulfill their function with the consent of the prosecutor.  The need for such accompaniment becomes most apparent when physical limitations prevent the witness from physically turning the the pages of presented evidence or from being able to adjust basic medical equipment such as eye glasses and hearing aids.

Another issue with witness testimony of elderly victims is the lengthy waiting period for a trial date.  Witnesses of advanced age are not eligible to be examined conditionally before trial unless they suffer from demonstrable physical illness or incapacity at the time the application is made.  However, an otherwise healthy person may experience a sudden deterioration in health simply due to advanced age, rendering him or her unable to testify at trial.  Therefore the Coalition recommends that prosecutors and defense attorneys should be able to preserve the testimony of witnesses who are age 75 or older.
  This will prevent offenders from delaying trials as a tactic to exclude incriminating witness testimony.
As Marie-Therese Connolly wrote:

“Why has there been no public outrage? Perhaps the twin culprits of ageism and denial are to blame. Perhaps the constellation of phenomena that make up elder abuse—…impoverished by sending checks to Canada for mythical sweepstakes winnings—are so disparate that the problem lacks a coherent public identity. Perhaps, although millions of Americans are grappling with the challenge of protecting themselves, their parents and others, elder abuse remains relegated to a family predicament rather than a national one. Which brings us to this question: How do we as individuals and as a nation measure the value of life in old age? And why have we not done more to protect and defend our most vulnerable elders?”

It is time to do more to protect and defend our most vulnerable elders.  By passing these bills, New York will be taking an important step toward ensuring all of our seniors live their golden years in dignity and with security.
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