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New York State Nurses Association Union Council Officer 

Westchester County Health Care Corporation 
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• Testimony Summary • 
 

Michael Cooney 

Partner 

Nixon Peabody, LLP 

 
 Mr. Cooney shared with the Committee his experience working with nonprofits which 
concentrate on the affairs of tax-exempt organizations, their donors and supporters.  Recently, 
Mr. Cooney served on Attorney General Eric Schneiderman’s Leadership Committee for 
Nonprofit Revitalization. 
 
 Mr. Cooney’s experience has been that the vast majority of nonprofit executives are 
undercompensated for the value they bring to their organizations and the communities they 
serve.  He contends there is already a legal structure and practices in place to assure the 
“reasonableness” of compensation.  It is Mr. Cooney’s opinion that instead of further regulation, 
there needs to be a better understanding of this structure and vigorous enforcement of current 
law. 
 
 The Governor’s recent executive order limiting the amount of State funding to $199,000 
has left defining the new rules of “compensation” and “executive” to nine different State 
agencies.   Mr. Cooney conveyed to the Committee that it is unclear what the basis is for the 
$199,000 figure.   He believes that legislative action would bring greater certainty and impact to 
the State funds. 
 
 Mr. Cooney shared with the Committee that Not-for-Profit Corporation Law, Section 202 (a) 
(12) already imposes on nonprofit corporate governing boards the responsibility to assure 
executive compensation is “reasonable” and “commensurate with services performed.”  The Law 
also provides that salaries must be set by a majority of the board and loans to executives are 
generally not allowed.  Mr. Cooney pointed to a case involving Adelphi University in 2007 
which  proves this point. 
 
Current law does not delineate procedures to ensure compliance with these requirements, 
however, organizations defined as public charities by the Federal Internal Revenue Code under 
Section 501 (c)(3)  are already familiar with establishing reasonable compensation under Code 
Section 4958 by creating a rebuttable presumption that the compensation is reasonable. 
 
Mr. Cooney shared with the committee three core requirements that create a reasonable and 
efficient rubric for setting executive compensation.  These requirements included: 
  

• A board independently reviewing complete compensation packages commonly using a 
compensation committee of independent, educated board members; 
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• Board members empowered to consult outside sources to determine comparable pay of 
other service agencies; 

• All actions and steps documented in their minutes and the minutes approved at a 
subsequent meeting and made available to the full board. 
 

Mr. Cooney shared with the Committee that compensation levels for executives of non-profits is 
readily available as most charities are required to report, in detail on the IRS Form 990 and is 
also incorporated in the annual filings with the New York State Attorney General Charities 
Bureau.  As a result, the State and public already have access to compensation information for 
many of these entities. 
 
Mr. Cooney conveyed to the Committee that without consistent and vigorous enforcement, 
access to all this information is of little value.  He cited a recent case which was the basis for the 
creation of the Governor’s task force last August.  In that case, concerns about high levels of 
compensation were already well-known and it appears there was already a corporate integrity 
agreement in place with periodic reports on compliance required.  Mr. Cooney questioned why 
these practice were allowed to continue despite the State knowledge and actions. 
 
Mr. Cooney asked the Committee to consider proposals from the nonprofit sector.  He believes 
New York law should supplement and strengthen existing Federal requirements without causing 
additional burdens and adding new costs.  He believes that blanket rules or limits on executive 
compensation would do more harm than help, to the detriment of all New Yorkers. 
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Doug Sauer 

Chief Executive Officer 

New York Council on Nonprofits, Inc. 

 
Mr. Sauer, who has served for the past 31 years as Chief Executive Officer of the Council,  
shared with the Committee the diversity of organizations his council represents and the programs 
they offer, including being the  developer and provider of the State’s Board Training 
Consortium.  He also serves on the Attorney General’s Committee on Nonprofit Revitalization 
and is working with Comptroller DiNapoli to reform the State’s business practices with nonprofit 
contractors.   
  
Mr. Sauer shared with the committee that the cases of excessive executive compensation and 
abuse are few and far between and those cases that do exist need to be eliminated.  Rather than 
over compensation, under-compensation is more prevalent with nonprofits contracting with the 
State.   Mr. Sauer conveyed to the Committee the accessibility that already exists to view 
nonprofit finances and executive compensation.  This information is required by both the Internal 
Revenue Service and additional information is filed annually with the Attorney General’s Office 
and in most cases, through the procurement and contract reporting processes of State agencies. 
 
Mr. Sauer raised the question of how much it cost the State to collect and analyze the new data 
the Governor’s Task Force requested and how much it cost the nonprofits to respond to the 
survey.  Mr. Sauer pointed out that the time it took nonprofit staff to complete the survey is 
considered an administrative expense by the State. 
 
Mr. Sauer noted that other organizations and individuals that have business dealings with the 
State are not coming under the same scrutiny as nonprofits, including State employees.  
Furthermore, he shared with the Committee that charities in New York State are arguably the 
most regulated in the country, while many of the current regulations are ineffective and outdated, 
and the expense to do business in New York State is increasingly cost prohibitive.  Laws specific 
to charities have not been updated for decades, but recommendations are coming soon from the 
Attorney General’s final report. 
 
Mr. Sauer would like to see an effective partnership developed between nonprofits and the State 
government to tackle problems together.  He would like to see the nonprofits have a seat at the 
table to work with the State instead of being eliminated from the dialogue. 
 
Mr. Sauer asked the Committee to consider the following: 
 

• IRS, State Attorney General and individual New York State agencies already possess 
compensation oversight mechanisms; 

• The proposed Executive Order provides exemptions and waivers which his organization 
believes will result in exceptions for those organizations whose compensation levels are 
most likely to “shock the conscience;” 

• The proposed system is not consistent and will create new expenses for taxpayers. 
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Mr. Sauer believes the solution is that New York State needs to better coordinate its efforts, 
focus resources and streamline its attention to the business relationship with the nonprofit sector.  
He asked leaders in both the Legislature and Executive Chamber to join nonprofits in committing 
the attention and resources necessary to developing a cabinet level liaison within the Executive 
Chamber. 
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James W. Lytle  

Partner 

Manatt, Phelps & Phillips, LLP 

 
Mr. Lytle testified on behalf of more than a dozen not-for-profit organizations, associations and 
coalitions.  The organizations Mr. Lytle represents believe additional steps should be taken by 
New York State to hold not-for-profit boards and executives accountable for compliance with 
reasonable compensation policies and to ensure that State support is directed efficiently and cost-
effectively to serve the intended beneficiaries of State funding.  However, these organizations 
feel that arbitrary, inflexible, across-the-board approaches that say they address the abuse that is 
not widespread and not regulated will only penalize those organizations that are honest and 
ethical, and the New Yorkers who rely on those services. 
 
Mr. Lytle wanted to remind the committee that these non-profits are providing services, which 
New York cannot, for those that are in need.  Furthermore, although the nonprofit sector has 
been a contributor to the State’s economic activity, these organizations have also been affected 
by the severe economic downturn, including reductions in government funding and less 
charitable giving, causing financial distress to these organizations. 
 
Mr. Lytle reminded the Committee that nonprofits are already subject to rigorous Federal and 
State oversight including regulating excessive compensation and administrative expenses.  Since 
the mid-1990s, the Internal Revenue Service has enforced clear guidelines on executive 
compensation that must be observed by tax-exempt nonprofit entities.  As a result, compensation 
to board members and executives of the organizations, including anyone with substantial 
influence over the organizations affairs, are subject to disclosure and IRS scrutiny. 
 
Mr. Lytle shared with the Committee that the IRS reviews information pertaining to similar 
services by similar organizations to determine  whether compensation is reasonable and will 
presume the reasonableness of the compensation process if the governing board shows and 
documents the process at which they arrived at their determination. 
 
Mr. Lytle pointed out although the Governor’s Task Force on Not-for-Profit Entities was 
convened last summer which required extensive information from not-for-profits, no analysis of 
the collected data has been released, nor has a case been made to subject every nonprofit to a 
“one size fits all” limitation on compensation and administrative expense.  The Executive Order 
does not take into account the unique nature, complexity, size or location of the contracting party 
or the implications on the recruitment of qualified executive leadership in the not-for-profit 
sector. 
 
Mr. Lytle believes that neither the proposed legislation nor the Executive Order are fair 
approaches to the issue and will jeopardize the ability of not-for-profit organizations to meet 
their missions.  Furthermore, it fails to recognize the vast disparities and variations among 
contracting entities and the services they render, is contrary to State policies that have urged 
consolidations and affiliations among State-supported contracting entities and is inconsistent 
with State policies that already seek to contain administrative costs.  The proposal also ignores 
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the specialized expertise and experience that may be required by contracting agencies, will 
disproportionately impact on the delivery of service to the most disadvantaged New Yorkers and 
will render nonprofits unable to compete for the best executive leadership.  Finally, the proposal 
is potentially subject to inconsistent application. 
 
Rather than following this approach in the Executive Order, Mr. Lytle and his organizations 
recommend to the Legislature  to strengthen existing laws and rules that will continue to hold 
contracting organizations themselves accountable for their obligations in setting reasonable 
compensation and administrative costs. 
 
Strengthening enforcement of existing regulatory requirements could include: 
  

• Amending the Not-for-Profit Corporation Law to required not-for-profit boards to apply 
the Internal Revenue Service’s (IRS) reasonable compensation standards for tax-exempt 
organizations; 

• Authorizing the Attorney General to enforce these requirements and requiring the 
organization to produce evidence of its compliance with these standards, upon request; 

• Providing sufficient resources to the Attorney General’s Charities Bureau to enforce 
these requirements; 

• Requiring State agencies to adopt reimbursement and contracting practices that ensure 
that administrative expenses remain within appropriate levels, taking into account the 
specific services being rendered and other factors that may dictate the appropriate level of 
“overhead” 
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Jayne Cammisa 

Registered Nurse 

New York State Nurses Association Union Council Officer 

Westchester County Health Care Corporation 

 
Ms. Cammisa shared with the Committee the 2009 salary of Westchester Medical Chief 
Executive Officer Michael Israel who was paid $1.2 million and Chief Operating Officer Gary 
Brudnicki’s salary of $738,800.  Thirty-Six other executives were paid between $128,000 and 
$530,000 per year. 
 
During October 2011, the Nurses Association received notices that the facility would be 
eliminating 250 Registered Nurse positions, of which 139 positions are nurses who work at the 
patients’  bedside.  This elimination amounts to a 19% cut in direct-care nursing at Westchester 
Medical Center.  Since the time of these cuts, there are already reports of short-staffing and 
concerns since studies have linked short staffing with higher incidences of adverse patient 
outcomes. 
 
Ms. Cammisa also shared with the Committee that management at Westchester Medical Center 
is aggressively seeking cuts to nurses’ benefits and wages during contract negotiations while 
refusing to commit to management cuts in salaries and benefits. 
 
Ms. Cammisa and her fellow co-workers are extremely concerned that layoffs at Westchester 
Medical Center will severely impact the safety and delivery of quality care in not only 
Westchester, but for the entire Hudson Valley area. 
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• Recommendations • 
 

 

The majority of the Not-for-Profits in our State are complying with Internal Revenue Service 
(IRS) standards for executive compensation.  In addition, there are a large number of 
organization executives that are under-compensated for their dedication and service to our 
State’s residents.  It is the intent of this Committee to provide recommendations focusing on 
those organizations granting excessive compensation to their executives. 
 
Executive Order 

• The order should be limited to Not-for-Profit organizations  
• Agency guidelines need to be written with a recognition that many organizations have 

contracts with multiple State agencies, and conflicting regulations routinely create 
compliance difficulties  

• Serious concerns were raised on the across the board administrative cost cap 
o Services, treatments and administrative costs vary based on the type of service 

and size of provider 
• The waiver granting process and the term “showing of good cause” should be defined 

o The order refers to waivers granted for “other related requirements”, which should 
be defined 

• The powers to revoke a contract for failure to comply should be expanded beyond the 
exclusive right of a Commissioner  

• The collection of data from providers to monitor the Executive Order should be limited to 
just the information needed for compliance 

 
 
Setting Compensation  

• Current Not-For-Profit Corporation Law section 202 (a) (12) allows Not-for-Profit 
corporations to fix reasonable compensation.  The terms “reasonable” and 
“compensation” are not defined 

o The terms “compensation” and “reasonable” in the Not-For-Profit Corporation 
Law should be defined with a reference to the Internal Revenue Service (IRS) 
definitions and guidelines  

• Instead of a strict salary or compensation cap, a percentage of an organization’s revenues 
or the value of their State contracts could be utilized  

o Caps could also be set in tiers based on total expenditures, number of employees, 
geographic location, or the complexity of organization 

• NYS should require documentation of the compensation process that mirrors and/or 
integrates the current IRS guidelines  

• Not-for-Profit organizations should be prohibited from giving an “excess benefit 
transaction” as defined by the IRS, similar to Massachusetts (S.824) legislation  
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Board of Directors 

• Current Not-For-Profit Corporation Law does not restrict employees, family members, or 
individuals who have business dealings with the organization from sitting on the Board of 
Directors 

o Boards should have a written policy about employees service on the Board, their 
voting rights, recusal from Board decisions, and the percentage of a Board that 
must be independent of the organization  

 Employees should be prohibited from serving as the Board Chair  
• The State should offer more training to Board of Directors focusing setting 

compensation, and the need to set written compensation, nepotism and conflict of interest 
policies 

• Current Education Law section 3016  requires a 2/3 vote to hire relatives of sitting Board 
members 

o This standard should be added to the Not-For-Profit Corporation Law 
• The Department of State and the Attorney General should offer training and “helpful” 

reviews similar to that offered by New York City 
 

 

Guidelines 

• The State should adopt a number of regulatory and statutory changes in consideration of 
State contracts with Not-for-Profit organizations 

o The Board of Directors should be required to conduct an evaluation prior to 
increasing the compensation of any executive and keep documentation of any 
reviews 

• The City of New York requires the submission of a Capacity Building and Oversight 
Report for continuation of a contract  

o This report focuses on the health of an organization, such as how active the Board 
of Directors are and staff training  

 The State could require similar submission prior to a contract being signed 
or renewed 

• The current statutory ban on loans to employees and Board members should be expanded 
• Based on the IRS standards, guidelines should be set that:  

o Board of Directors must obtain current compensation comparability data 
 Comparability data must be from similar positions in similar organizations 
 Without management influence 
 If a consultant is used, the Board should have policies on their selection 

and oversight 
o The Board should consider the total compensation including benefits, employee’s 

qualifications and performance, payments from other related organizations, and 
the organization’s fiscal resources 

o Each Board member that decides compensation must be disinterested (no 
employees or family members) 

o Board members with a conflict of interest and the employee whose compensation 
is being considered may not vote on the compensation 

o Board must document the basis for decision and approve:  
 Terms of arrangement & date approved 
 Names of board members present and the vote 
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 Description of comparability data & how obtained 
 Explanation of why compensation is reasonable 
 Explanation of action taken by member with a conflict of interest 

o This information should be available for review when requested  
 

 

Information Disclosure 

• A written nepotism policy should be required and submitted to the Attorney General or 
the Department of State 

o Could  require that a majority of Board members are not related, as in the current 
Regents guidelines for Regent Chartered Not-for-Profit organizations 

• A written conflict of interest policy covering both business interests and elected officials 
should be required and submitted to the Attorney General or the Department of State 

o New York City currently requires one that prohibits conflicts with any City 
elected officials 

• A written compensation determination policy should be required and submitted to the 
Attorney General or the Department of State 

• All organizations having a contract with the State should file with the Attorney General 
including those exempt under Executive Law section 172-a (2) 

• IRS 990 forms should be required to be posted on their website   
 

 

Enforcement 

• There should be a consistent and vigorous enforcement of the current laws 
• The law should be clarified to allow the State to enforce more sections of the Not-For-

Profit Corporation Law, including the provisions covering setting compensation for 
employees 

• The law should be amended to allow for the enforcement by the State of violations of 
IRS’s excess benefit transactions 

• Prior to the issuance of a State contract, there should be a review to see if executive 
compensation is “reasonable”, as defined by the IRS 

 
 
































































































