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AN ACT to anend the penal law, the crimnal procedure |aw, the vehicle
and traffic law, the estates, powers and trusts |law, the executive |aw
and the social services law, in relation to establishing the offenses
of aggravated nurder of a child, aggravated abuse of a child in the
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third degree, aggravated abuse of a child in the second degree, aggra-
vated abuse of a child in the first degree, aggravated nansl aughter of
a child, aggravated endangering the welfare of a child, aggravated
murder of a «child, obstruction the location of a mssing child, and
conceal nent of a death; and to repeal subdivision 5 of section 125.25
of the penal lawrelating to the nmurder of a person under 14 years of
age while in the course of commtting certain sex offenses

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

Section 1. Short title. This act shall be known and may be cited as
the "protect our children act".

§ 2. Section 10.00 of the penal law is anmended by adding two new
subdi visions 21 and 22 to read as foll ows:

21. "Person in a position of trust" neans any person who is charged
with any duty or responsibility for the health, education, welfare,
supervision or care of another person, either independently or through
anot her person, no matter how brief.

22. "Child abuse offense" neans:

(a) patronizing a prostitute in the second degree as defined in
section 230.05; patronizing a prostitute in the first degree as defined

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
LBD13286-01-1
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in section 230.06; pronpbting prostitution in the second degree as

defined in subdivision tw of section 230.30; pronpting prostitution in

the first degree as defined in section 230.32; disseninating indecent

materials to mnmnors in the second degree as defined in section 235.21

di ssenm nating i ndecent materials to mnors in the first degree as

defined in section 235.22; abandonment of a child as defined in section

260. 00; non-support of a child in the second degree as defined in

section 260.05; non-support of a child in the first degree as defined in

section 260.06; aggravated endangering the welfare of a child as defined
in section 260.09; endangering the welfare of a child as defined in
section 260.10; unlawfully dealing with a child in the first degree as
defined in section 260.20; unlawfully dealing with a child in the second
degree as defined in section 260.21; or an offense defined in article
two hundred sixty-three of this chapter; or

(b) an offense defined in article one hundred twenty, one hundred
twenty-five, one hundred thirty or one hundred thirty-five of this chap-
ter provided the victimof such offense is |less than fourteen years of
age; or

(c) an attenpt to commt an offense |isted in paragraph (a) or (b) of
thi s subdivision; or

(d) an offense in any other jurisdiction which includes all of the
essential elenents of any such crine listed in paragraph (a), (b) or (c)
of this subdivision

§ 3. Section 60.06 of the penal |aw, as anmended by chapter 482 of the

l aws of 2009, is anended to read as foll ows:

8§ 60.06 Authorized disposition; murder in the first degree offenders;
aggravat ed rmurder offenders; aggravated nurder of a child
of fenders; certain nmurder in the second degree of fenders;
certain terrorismoffenders; crimnal possession of a chenica
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weapon or biol ogi cal weapon of fenders; crimnal use of a chem
i cal weapon or biol ogical weapon of fenders.

VWen a defendant is convicted of murder in the first degree as defined
in section 125.27 of this chapter, the court shall, in accordance wth
the provisions of section 400.27 of the crimninal procedure | aw, sentence
the defendant to death, to life inprisonment w thout parole in accord-
ance with subdivision five of section 70.00 of this title, or to a term
of inmprisonnent for a class Al felony other than a sentence of life
i mprisonnment without parole, in accordance with subdivisions one through
three of sectlon 70. 00 of thls title. V%en a person is conV|cted [e#

é25—25—et—th¥s—ehapte+—{#ﬂ of the crinme of aggravated nurder as def|ned

in subdivision one of section 125.26 of this chapter or of the crine of

aggravated nurder of a child as defined in section 125.28 of this chap-
ter, the court shall sentence the defendant to life inprisonment without
parole in accordance wth subdivision five of section 70.00 of this
title. When a defendant is convicted of the crime of terrorism as
defined in section 490.25 of this chapter, and the specified offense the
defendant committed is a class Al felony offense, or when a defendant
is convicted of the crine of crimnal possession of a chem cal weapon or
bi ol ogi cal weapon in the first degree as defined in section 490.45 of
this chapter, or when a defendant is convicted of the crime of crimna
use of a chem cal weapon or biological weapon in the first degree as
defined in section 490.55 of this chapter, the court shall sentence the
defendant to life inprisonment wthout parole in accordance with subdi -
vision five of section 70.00 of this title; provided, however, that
nothing in this section shall preclude or prevent a sentence of death
S. 5862 3

when the defendant s also convicted of murder in the first degree as
defined in section 125.27 of this chapter. Wen a defendant is convicted
of aggravated nurder as defined in subdivision tw of section 125.26 of
this chapter, the court shall sentence the defendant to life inprison-
ment wi thout parole or to a termof inprisonnent for a class A-1 felony
other than a sentence of life inprisonnent without parole, in accordance
wi t h subdi vi sions one through three of section 70.00 of this title.

8§ 4. Subparagraph (i) of paragraph (a) of subdivision 3 of section
70.00 of the penal |aw, as anended by chapter 107 of the laws of 2006,
is amended to read as foll ows:

(i) For a class A-1 felony, such mnimmperiod shall not be |less than
fifteen years nor nore than twenty-five years; provided, however, that
(A) where a sentence, other than a sentence of death or |I|ife inprison-
ment w thout parole, is inposed upon a defendant convicted of murder in
the first degree as defined in section 125.27 of this chapter such mn
mum period shall be not |ess than twenty years nor nore than twenty- f|ve
years, and, (B) mhere a sentence is |nposed upon a defendant [een¥+eted

é25—25——et—th¥s—ehapte+—{wﬂ conV|cted of aggravated mur der as def|ned in

section 125.26 of this chapter or convicted of aggravated nurder of a
child as defined in section 125.28 of this chapter, the sentence shal

be life inmprisonment without parole, and, (C where a sentence is
i nposed upon a defendant convicted of attenpted nurder in the first
degree as defined in article one hundred ten of this chapter and subpar-
agraph (i), (ii) or (iii) of paragraph (a) of subdivision one and para-
graph (b) of subdivision one of section 125.27 of this chapter or
attenpted aggravated nurder as defined in article one hundred ten of
this chapter and section 125.26 of this chapter or attenpted aggravated
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nurder of a child as defined in article one hundred ten of this chapter
and section 125.28 of this chapter such m nimum period shall be not |ess
than twenty years nor nore than forty years.

§ 5. Subdivision 5 of section 70.00 of the penal |aw, as anmended by
chapter 482 of the laws of 2009, is amended to read as follows:

5. Life inmprisonment w thout parole. Notw thstanding any ot her
provision of law, a defendant sentenced to life inprisonnent wthout
parol e shall not be or become eligible for parole or conditiona
rel ease. For purposes of commtnent and custody, other than parole and
condi tional release, such sentence shall be deened to be an indeternmi-
nate sentence. A defendant may be sentenced to |ife inprisonnent with-
out parol e upon conviction for the crine of nurder in the first degree
as defined in section 125.27 of this chapter and in accordance with the
procedures provided by |aw for inmposing a sentence for such crime. A
def endant nust be sentenced to life inprisonment wthout parole upon
conviction for the crinme of terrorismas defined in section 490.25 of
this chapter, where the specified offense the defendant committed is a
class A-1 felony; the crine of crimnal possession of a chem cal weapon
or biological weapon in the first degree as defined in section 490.45 of
this chapter; or the crime of crimnal use of a chem cal weapon or
bi ol ogi cal weapon in the first degree as defined in section 490.55 of
this chapter; provided, however, that nothing in this subdivision shal
preclude or prevent a sentence of death when the defendant is also
convicted of the crinme of mnurder in the first degree as defined in
section 125.27 of this chapter. A defendant nust be sentenced to life
i mprisonnment without parole upon conviction [fer—theecrine—of nurder—in
thosreenddooron e Ao lnod bn o snlbaii sl on e o8 soetion  TOE OE of

this—chapter—or] for the crime of aggravated nurder as defined in subdi-
S. 5862 4

vision one of section 125.26 of this chapter or for the crine of aggra-
vated nurder of a child as defined in section 125.28 of this chapter. A
def endant may be sentenced to Ilife inprisonment wi thout parole upon
conviction for the crinme of aggravated nmurder as defined in subdivision
two of section 125.26 of this chapter.

8§ 6. Paragraphs (a), (b) and (c¢) of subdivision 1 of section 70.02 of
the penal I|aw, paragraph (a) as anended by chapter 320 of the | aws of
2006, paragraphs (b) and (c) as anended by chapter 405 of the |aws of
2010, are anended to read as follows:

(a) Cass B violent felony offenses: an attenpt to comit the class
A-1 felonies of nurder in the second degree as defined in section
125. 25, kidnapping in the first degree as defined in section 135.25, and
arson in the first degree as defined in section 150.20; nanslaughter in
the first degree as defined in section 125.20, aggravated mansl aughter
in the first degree as defined in section 125.22, aggravated nmansl aught -
er of a child as defined in section 125.23, rape in the first degree as
defined in section 130.35, crimnal sexual act in the first degree as
defined in section 130.50, aggravated sexual abuse in the first degree
as defined in section 130.70, course of sexual conduct against a child
in the first degree as defined in section 130.75; assault in the first
degree as defined in section 120.10, kidnapping in the second degree as
defined in section 135.20, burglary in the first degree as defined in
section 140.30, arson in the second degree as defined in section 150. 15,
robbery in the first degree as defined in section 160.15, incest in the
first degree as defined in section 255.27, crimnal possession of a
weapon in the first degree as defined in section 265.04, crimnal use of
afirearmin the first degree as defined in section 265.09, crinina
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sale of a firearm in the first degree as defined in section 265. 13,
aggravat ed assault upon a police officer or a peace officer as defined
in section 120.11, gang assault in the first degree as defined in
section 120.07, intimdating a victimor witness in the first degree as
defined in section 215.17, hindering prosecution of terrorismin the
first degree as defined in section 490.35, <crinnal possession of a
chem cal weapon or biological weapon in the second degree as defined in
section 490.40, and crimnal use of a chem cal weapon or biologica
weapon in the third degree as defined in section 490.47.

(b) dass Cviolent felony offenses: an attenpt to conmit any of the
class B felonies set forth in paragraph (a) of this subdivision; aggra-
vated crimnally negligent hom cide as defined in section 125.11, aggra-
vated manslaughter in the second degree as defined in section 125.21
aggravat ed sexual abuse in the second degree as defined in section
130. 67, assault on a peace officer, police officer, fireman or emnergency
nedi cal services professional as defined in section 120.08, gang assaul t
in the second degree as defined in section 120.06, aggravated abuse of a
child in the first degree as defined in section 120.09-a, strangulation
in the first degree as defined in section 121.13, burglary in the second
degree as defined in section 140.25, robbery in the second degree as
defined in section 160.10, crimnal possession of a weapon in the second
degree as defined in section 265.03, crimnal use of a firearmin the
second degree as defined in section 265.08, crimnal sale of a firearm
in the second degree as defined in section 265.12, crimnal sale of a
firearmwith the aid of a minor as defined in section 265.14, soliciting
or providing support for an act of terrorism in the first degree as
defined in section 490.15, hindering prosecution of terrorismin the
second degree as defined in section 490.30, and crimnal possession of a
S. 5862 5

chem cal weapon or biological weapon in the third degree as defined in
section 490. 37.

(c) Cdass Dviolent felony offenses: an attenpt to conmit any of the
class C felonies set forth in paragraph (b); reckless assault of a child
as defined in section 120.02, assault in the second degree as defined in
section 120. 05, aggravated abuse of a child in the second degree as
defined in section 120.09, nenacing a police officer or peace officer as
defined in section 120.18, stalking in the first degree, as defined in
subdi vi si on one of section 120.60, strangulation in the second degree as
defined in section 121.12, rape in the second degree as defined in
section 130.30, <crimnal sexual act in the second degree as defined in
section 130.45, sexual abuse in the first degree as defined in section
130. 65, course of sexual conduct against a child in the second degree as
defined in section 130.80, aggravated sexual abuse in the third degree
as defined in section 130.66, facilitating a sex offense with a
controlled substance as defined in section 130.90, crimnal possession
of a weapon in the third degree as defined in subdivision five, siXx,
seven or eight of section 265.02, crimnal sale of a firearmin the
third degree as defined in section 265.11, intimdating a victim or
witness in the second degree as defined in section 215.16, soliciting or
providing support for an act of terrorism in the second degree as
defined in section 490.10, and making a terroristic threat as defined in
section 490.20, falsely reporting an incident in the first degree as
defined in section 240.60, placing a false bonb or hazardous substance
inthe first degree as defined in section 240.62, placing a false bonb
or hazardous substance in a sports stadiumor arena, nmass transportation
facility or enclosed shopping mall as defined in section 240.63, and




aggravat ed unpermtted use of indoor pyrotechnics in the first degree as
defined in section 405. 18.

8§ 7. Subdivision 1 of section 110.05 of the penal law, as amended by
chapter 93 of the laws of 2006, is anended to read as foll ows:

1. dass Al felony when the crime attenpted is the A-I felony of
nmurder in the first degree, aggravated nurder as defined in subdivision
one of section 125.26 of this chapter, aggravated nurder of a child,
crimnal possession of a controlled substance in the first degree, crim
inal sale of a controlled substance in the first degree, crimnal
possession of a chenmical or biological weapon in the first degree or
crimnal use of a chemical or biological weapon in the first degree;

§ 8. Section 120.01 of the penal |aw, as added by chapter 600 of the
aws of 1998, is anended to read as follows:

8§ 120. 01 [ Reckless—assautt] Aggravated abuse of a child [ bya—-e€hild-day

care—provider] in the third degree.
A person is guilty of [reekless—assault] aggravated abuse of a child

in the third degree when, being [a—~child-day—ecareprovider—or—an—enploy—
ee—thereof] eighteen years old or nore, and being a parent, guardian or
ot her person legally charged with the custody of, or legally responsible
for the care of, a child less than fourteen years old, or being a person
in a position of trust of a child less than fourteen years old, he or
she reckl essly causes [serieus] physical injury to [&] such child [under

age] .

[ Reekless—assautt] Aggravated abuse of a child [ byra—chitd—day—care
provider] in the third degree is a class E fel ony.

§ 9. The penal law is anmended by adding two new sections 120.09 and
120.09-a to read as foll ows:
§ 120.09 Aggravated abuse of a child in the second degree.
S. 5862 6

A person is guilty of aggravated abuse of a child in the second degree
when being ei ghteen years old or nore, and being a parent, guardian or
ot her person legally charged with the custody of, or legally responsible
for the care of, a child less than fourteen years old, or being a person
in a position of trust of a child Iess than fourteen years old, he or
she:

1. with intent to cause physical injury to another person, causes
physical injury to such child; or

2. recklessly engages in conduct which creates a grave risk of serious
physical injury or death to such child and thereby causes serious phys-
ical injury to such child; or

3. conmits the crine of aggravated abuse of a <child in the third
degree as defined in section 120.01 of this article and previously has
been convicted of a child abuse of fense.

Aggr avat ed abuse of a child in the second degree is a class D fel ony.
§ 120.09-a Aggravated abuse of a child in the first degree.

A person is guilty of aggravated abuse of a child in the first degree
when being eighteen years old or nore, and being a parent, guardi an or
ot her person legally charged with the custody of, or legally responsible
for the care of, a child less than fourteen years old, or being a person
in a position of trust of a child |ess than fourteen years old, he or
she:

1. with intent to cause serious physical injury to another person,
causes serious physical injury to such child; or

2. recklessly engages in violent shaking of such child and thereby
causes serious physical injury to such child and such child is | ess than




27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55

OCooO~NOOOUTR,WNPE

five years old; or

3. recklessly engages in conduct which creates a grave ri sk of serious
physical injury or death to such child and thereby causes serious phys-
ical injury to such child, and:

(a) has previously been convicted of a child abuse offense; or

(b) as part of the sane transaction, recklessly engages in conduct
whi ch creates a grave risk of serious physical injury or death to anoth-
er child Iless than fourteen years old and thereby causes serious phys-
ical injury to such other child; or

(c) causes such injury by neans of a deadly weapon or dangerous
i nstrunent; or

(d) on at least one other occasion, recklessly engaged in conduct
which created a grave risk of serious physical injury or death to a
child less than fourteen years old and thereby caused serious physica
injury to such child.

Aggr avat ed abuse of a child in the first degree is a class C fel ony.

§ 10. The penal law is anended by adding two new sections 125.23 and
125.28 to read as foll ows:

§ 125.23 Aggravated mansl aughter of a child.

A person is guilty of aggravated nmansl aughter of a child when, being
ei ghteen years old or nore, and being a parent, guardi an or other person
legally charged with the custody of, or legally responsible for the care
of, a child less than fourteen years old, or being a personin a posi-
tion of trust of a child |less than fourteen years old, he or she reck-
| essly engages in conduct which creates a grave risk of serious physica
injury or death to such child and thereby causes the death of such
chi | d.

Aggr avat ed mansl aughter of a child is a class B fel ony.

§ 125.28 Aggravated murder of a child.

A person is guilty of aggravated nmurder of a child when:

S. 5862 7

1. with intent to cause the death of a child | ess than fourteen years
ol d, and being eighteen years old or nore, and being the parent, guardi -
an or other person legally charged with the <custody of, or legally
responsi bl e for the care of, such child, or being a person in a position
of trust of a child |less than fourteen years old, he or she causes the
death of such child; or

2. under circunstances evincing a depraved indifference to human |ife,
and being eighteen years old or nobre, and being the parent, guardian or
ot her person |legally charged with the custody of, or legally responsible
for the care of, a child less than fourteen years old, or being a person
in a position of trust of a child |less than fourteen years old, he or
she reckl essly engages in conduct which creates a grave risk of serious
physical injury or death to such child and thereby causes the death of
such child; or

3. being eighteen years old or nore, while in the course of commtting
rape in the first, second or third degree, crimnal sexual act in the
first, second or third degree, aggravated sexual abuse in the first,
second, third or fourth degree, or incest against a child l|ess than
fourteen vyears old, he or she intentionally causes the death of such
chi | d.

Aggravated nmurder of a child is a class A-I felony.

§ 11. Subdivision 4 of section 125.25 of the penal |aw, as amended by
chapter 459 of the laws of 2004, is amended to read as follows:

4. Under circunstances evincing a depraved indifference to hunman life,
and bei ng eighteen years old or nore the defendant recklessly engages in
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conduct which creates a grave risk of serious physical injury or death
to another person |ess than eleven years old and thereby causes the
death of such person[;—efr] .

§ 12. Subdivision 5 of section 125.25 of the penal |aw is REPEALED

§ 13. Subparagraph (ix) of paragraph (a) of subdivision 1 of section
125.27 of the penal |law, as added by chapter 1 of the laws of 1995, s
amended to read as foll ows:

(ix) prior to committing the killing, the defendant had been convicted
of murder as defined in this section or section 125.25 of this article
or convicted of aggravated nmurder of a <child as defined in section
125.28 of this article, or had been convicted in another jurisdiction of
an offense which, if commtted in this state, would constitute a
violation of [either—ef——sueh] the aforenentioned sections; or

8§ 14. The penal |aw is amended by adding a new section 190.17 to read
as follows:

8§ 190.17 Cbstructing the location of a nissing child.

A person is guilty of obstructing the location of a mssing child
when he or she know ngly provides false information to |aw enforcenent
officials as to the whereabouts of a child |l ess than fourteen years old
who has been reported m ssing, or whose whereabouts has been unknown for
nore than twenty-four hours.

Cbstructing the location of a mssing child is a class E fel ony.

8§ 15. The penal law is anmended by adding a new section 190.18 to read
as follows:

8§ 190.18 Conceal nent of a death.

A person is guilty of conceal nent of a death when he or she know ngly
noves or otherw se conceals a human corpse so that discovery of the
death of such person wi |l be hindered.

Conceal nent of a death is a class D fel ony.

§ 16. The penal law is anended by adding a new section 260.09 to read
as follows:

S. 5862 8

8§ 260.09 Aggravated endangering the welfare of a child.

A person is quilty of aggravated endangering the welfare of a child
when, being eighteen years old or nore, and being a parent, guardian or
ot her person legally charged with the custody of, or legally responsible
for the care of, a child less than fourteen years old, or being a person
in a position of trust of a child |less then fourteen years old, he or
she knowingly acts in a manner likely to be injurious to the physical
nental or noral welfare of such child, and:

1. previously has been convicted of a child abuse of fense; or

2. such conduct consists of two or nore acts of cruelty against such
child. For purposes of this subdivision, "cruelty" neans conduct which
(a) causes extreme physical pain, or (b) which is carried out in an
especially vicious or sadistic manner; or

3. such conduct consists of failing to report to | aw enforcenent when
the whereabouts of such child has been unknown by such person for nore
than twenty-four hours. For the purposes of this section, a parent,
guardi an or other person legally charged with the custody of, or legally
responsi ble for the care of a child under the age of eleven is deened to
be acting in a manner likely to be injurious to the physical, nental or
noral wel fare of such child if such child s whereabouts is unknown by
such person for nore than twenty-four hours.

Aggr avat ed endangering the welfare of a child is a class E fel ony.

§ 17. Paragraph (a) of subdivision 3 of section 30.30 of the crimina
procedure | aw, as anended by chapter 93 of the |laws of 2006, is anended
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to read as foll ows:

(a) Subdivisions one and two do not apply to a crimnal action wherein
the defendant is accused of an offense defined in sections 125. 10,
125.15, 125.20, 125.25, 125.26 [and], 125.27 and 125.28 of the pena
I aw.

§ 18. Subdivision 1 of section 180.85 of the crimnal procedure |aw,
as anended by chapter 93 of the laws of 2006, is anmended to read as
fol | ows:

1. After arraignnent of a defendant upon a felony conpl aint, other
than a felony conplaint charging an of fense defined in section 125.10,
125.15, 125.20, 125.23, 125.25, 125.26 [e+], 125.27 or 125.28 of the
penal law, either party or the local crimnal court or superior court
before which the action is pending, on its own notion, rmay nove in
accordance with the provisions of this section for an order termnating
prosecution of the charges contained in such felony conplaint on consent
of the parties.

§ 19. Paragraph (h) of subdivision 3 of section 190.25 of the crimna
procedure | aw, as amended by chapter 405 of the laws of 2010, is amended
to read as foll ows:

(h) A social worker, rape crisis counselor, psychol ogist or other
prof essi onal providing enotional support to a child wi tness twelve years
old or younger who is called to give evidence in a grand jury proceedi ng
concerning a crinme defined in article one hundred twenty-one, article
one hundred thirty, article two hundred sixty, section 120.01, 120.09,
120.09-a, 120.10, 125.10, 125.15, 125.20, 125.23, 125.25, 125.26,
125.27, 125.28, 255.25, 255.26 [e+], 255.27 or 260.09 of the penal |aw
provided that the district attorney consents. Such support person shal
not provide the wtness wth an answer to any question or otherw se
participate in such proceeding and shall first take an oath before the

grand jury that he or she will keep secret all matters before such grand
jury within his or her know edge.
S. 5862 9

8§ 20. Paragraph (b) of subdivision 8 of section 700.05 of the crinina
procedure | aw, as amended by chapter 405 of the laws of 2010, is amended
to read as foll ows:

(b) Any of the following felonies: assault in the second degree as
defined in section 120.05 of the penal |aw, aggravated abuse of a child
in the third degree as defined in section 120.01 of the penal |aw,
aggravat ed abuse of a child in the second degree as defined in section
120.09 of the penal |aw, aggregated abuse of a child in the first degree
as defined in section 120.09-a of the penal |law, assault in the first
degree as defined in section 120.10 of the penal |aw, reckless endanger-
ment in the first degree as defined in section 120.25 of the penal | aw,
pronoting a suicide attenpt as defined in section 120.30 of the pena
| aw, strangulation in the second degree as defined in section 121.12 of
the penal Ilaw, strangulation in the first degree as defined in section
121.13 of the penal law, crimnally negligent homcide as defined in
section 125.10 of the penal |aw, manslaughter in the second degree as
defined in section 125.15 of the penal |aw, manslaughter in the first
degree as defined in section 125.20 of the penal |aw, aggravated
mans| aughter of a child as defined in section 125.23 of the penal |aw,
murder in the second degree as defined in section 125.25 of the pena
law, murder in the first degree as defined in section 125.27 of the
penal |aw, aggravated nurder of a child as defined in section 125.28 of
the penal |aw, abortion in the second degree as defined in section
125.40 of the penal law, abortion in the first degree as defined in
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section 125.45 of the penal law, rape in the third degree as defined in
section 130.25 of the penal law, rape in the second degree as defined in
section 130.30 of the penal law, rape in the first degree as defined in
section 130.35 of the penal law, crimnal sexual act in the third degree
as defined in section 130.40 of the penal law, crimnal sexual act in
the second degree as defined in section 130.45 of the penal law, crim -
nal sexual act in the first degree as defined in section 130.50 of the
penal |aw, sexual abuse in the first degree as defined in section 130.65
of the penal law, unlawful inprisonment in the first degree as defined
in section 135.10 of the penal |aw, Kkidnapping in the second degree as
defined in section 135.20 of the penal |aw, kidnapping in the first
degree as defined in section 135.25 of the penal |aw, |abor trafficking
as defined in section 135.35 of the penal |aw, custodial interference in
the first degree as defined in section 135.50 of the penal |aw, coercion
inthe first degree as defined in section 135.65 of the penal law, crim
inal trespass in the first degree as defined in section 140.17 of the
penal law, burglary in the third degree as defined in section 140.20 of
the penal law, burglary in the second degree as defined in section
140.25 of the penal law, burglary in the first degree as defined in
section 140.30 of the penal law, crinminal mischief in the third degree
as defined in section 145.05 of the penal law, crimnal mschief in the
second degree as defined in section 145.10 of the penal law, crimna
m schief in the first degree as defined in section 145.12 of the pena
law, crimnal tanmpering in the first degree as defined in section 145. 20
of the penal law, arson in the fourth degree as defined in section
150.05 of the penal law, arson in the third degree as defined in section
150.10 of the penal law, arson in the second degree as defined in
section 150. 15 of the penal law, arson in the first degree as defined in
section 150.20 of the penal law, grand larceny in the fourth degree as
defined in section 155.30 of the penal law, grand larceny in the third
degree as defined in section 155.35 of the penal law, grand |arceny in
t he second degree as defined in section 155.40 of the penal |aw, grand
S. 5862 10

larceny in the first degree as defined in section 155.42 of the pena
law, health care fraud in the fourth degree as defined in section 177.10
of the penal law, health care fraud in the third degree as defined in
section 177.15 of the penal law, health care fraud in the second degree
as defined in section 177.20 of the penal law, health care fraud in the
first degree as defined in section 177.25 of the penal |aw, robbery in
the third degree as defined in section 160.05 of the penal law, robbery
in the second degree as defined in section 160.10 of the penal | aw,
robbery in the first degree as defined in section 160.15 of the pena
law, unlawful wuse of secret scientific material as defined in section
165. 07 of the penal law, crimnal possession of stolen property in the
fourth degree as defined in section 165.45 of the penal |aw, crinnal
possessi on of stolen property in the third degree as defined in section
165.50 of the penal law, crimnal possession of stolen property in the
second degree as defined by section 165.52 of the penal law, crinina
possession of stolen property in the first degree as defined by section
165.54 of the penal law, trademark counterfeiting in the second degree
as defined in section 165.72 of the penal law, trademark counterfeiting
inthe first degree as defined in section 165.73 of the penal |Iaw,
forgery in the second degree as defined in section 170.10 of the pena
law, forgery in the first degree as defined in section 170.15 of the
penal law, <crimnal possession of a forged instrunent in the second
degree as defined in section 170.25 of the penal law, crinina
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possession of a forged instrunent in the first degree as defined in
section 170.30 of the penal law, crimnal possession of forgery devices
as defined in section 170.40 of the penal |aw, falsifying business
records in the first degree as defined in section 175.10 of the pena
law, tanmpering with public records in the first degree as defined in
section 175.25 of the penal law, offering a false instrunent for filing
in the first degree as defined in section 175.35 of the penal |aw, issu-
ing a false certificate as defined in section 175.40 of the penal | aw,
crimnal diversion of prescription nmedications and prescriptions in the
second degree as defined in section 178.20 of the penal law, crimnna
di version of prescription nedications and prescriptions in the first
degree as defined in section 178.25 of the penal law, residential nort-
gage fraud in the fourth degree as defined in section 187.10 of the
penal law, residential mortgage fraud in the third degree as defined in
section 187.15 of the penal law, residential nortgage fraud in the
second degree as defined in section 187.20 of the penal |aw, residential
nortgage fraud in the first degree as defined in section 187.25 of the
penal |aw, escape in the second degree as defined in section 205.10 of
the penal I|aw, escape in the first degree as defined in section 205.15
of the penal |aw, absconding fromtenporary release in the first degree
as defined in section 205.17 of the penal |law, pronoting prison contra-
band in the first degree as defined in section 205.25 of the penal | aw,
hi ndering prosecution in the second degree as defined in section 205. 60
of the penal |aw, hindering prosecution in the first degree as defined
in section 205.65 of the penal law, sex trafficking as defined in
section 230.34 of the penal |aw, criminal possession of a weapon in the
third degree as defined in subdivisions two, three and five of section
265. 02 of the penal law, crimnal possession of a weapon in the second
degree as defined in section 265.03 of the penal law, crinina
possession of a weapon in the first degree as defined in section 265.04
of the penal |aw, manufacture, transport, disposition and defacenent of
weapons and dangerous instruments and appliances defined as felonies in
subdi visions one, two, and three of section 265.10 of the penal |aw,
S. 5862 11

sections 265.11, 265.12 and 265.13 of the penal law, or prohibited use
of weapons as defined in subdivision two of section 265.35 of the pena
law, relating to firearns and ot her dangerous weapons, or failure to
disclose the origin of a recording in the first degree as defined in
section 275.40 of the penal |aw

8§ 21. Paragraph (a) of subdivision 4 of section 509-cc of the vehicle
and traffic law, as anended by chapter 93 of the |aws of 2006, is
anended to read as foll ows:

(a) The offenses referred to in subparagraph (ii) of paragraph (a) of
subdi vision one and paragraph (a) of subdivision two of this section
that result in permanent disqualification shall include a conviction
under sections 125.12, 125.20, 125.25, 125.26, 125.27, 130.30, 130. 35,
130. 45, 130.50, 130.70, 135.25, 150.20 of the penal law or an attenpt to
commt any of the aforesaid offenses under section 110.00 of the pena
law, or a child abuse offense as defined in subdivision twenty-two of
section 10.00 of the penal |aw, or any offenses commtted under a forner
section of the penal |aw which would constitute violations of the afore-
sai d sections of the penal law, or any offenses commtted outside this
state which woul d constitute violations of the aforesaid sections of the
penal | aw.

§ 22. Section 4-1.6 of the estates, powers and trusts |law, as added by
chapter 481 of the laws of 1994, is anended to read as foll ows:
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8§ 4-1.6 Disqualification of joint tenant in certain instances

Notwi t hstanding any other provision of lawto the contrary, a joint
tenant convicted of murder in the second degree as defined in section
125.25 of the penal law or murder in the first degree as defined in
section 125.27 of the penal law or aggravated nurder of a child as
defined in section 125.28 of the penal |aw of another joint tenant shal
not be entitled to the distribution of any nonies in a joint bank
account created or contributed to by the deceased joint tenant, except
for those nonies contributed by the convicted joint tenant.

Upon the conviction of such joint tenant of first or second degree
nmurder and upon application by the prosecuting attorney, the court, as
part of its sentence, shall issue an order directing the anount of any
joint bank account to be distributed pursuant to the provisions of this
section from the convicted joint tenant and to the deceased joint
tenant's estate. The court and the prosecuting attorney shall each have
the power to subpoena records of a banking institution to deternine the
amount of noney in such bank account and by whom deposits were nmade. The
court shall also have the power to freeze such account upon application
by the prosecuting attorney during the pendency of a trial for first or
second degree nurder. If, upon receipt of such court orders described in
this section, the banking institution holding monies in such joint
account conplies wth the terns of the order, such banking institution
shall be held free fromall liability for the distribution of such funds
as were in such joint account. In the absence of actual or constructive
notice of such order, the banking institution holding nonies in such
account shall be held harm ess for distributing the noney according to
its ordinary course of business.

For purposes of this section, the termbanking institution shall have
t he sane neani ng as provided for in paragraph (b) of subdivision three
of section nine-f of the banking | aw

§ 23. Paragraphs (a) and (d) of subdivision 7 of section 995 of the
executive | aw, paragraph (a) as separately anended by chapters 2 and 320
of the laws of 2006 and paragraph (d) as amended by chapter 2 of the
| aws of 2006, are anmended to read as foll ows:

S. 5862 12

(a) sections 120.05, 120.10, and 120.11, relating to assault; sections
125.15 through [425-27] 125.28 relating to hom cide; sections 130. 25,
130. 30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67 and 130.70,
relating to sex offenses; sections 205.10, 205.15, 205.17 and 205. 19,
relating to escape and other offenses, where the offender has been
convicted within the previous five years of one of the other felonies
specified in this subdivision; or sections 255.25, 255.26 and 255. 27,
relating to incest, a violent felony offense as defined in subdivision
one of section 70.02 of the penal law, attenpted nmurder in the first
degree, as defined in section 110.00 and section 125.27 of +the pena
| aw, kidnapping in the first degree, as defined in section 135.25 of the
penal law, arson in the first degree, as defined in section 150.20 of
the penal law, burglary in the third degree, as defined in section
140.20 of the penal law, attenpted burglary in the third degree, as
defined in section 110.00 and section 140.20 of the penal law, a felony
defined in article four hundred ninety of the penal lawrelating to
terrorismor any attenpt to conmit an offense defined in such article
relating to terrorismwhich is a felony; or

(d) any of the following felonies, or an attenpt thereof where such
attenpt is a felony offense:

aggravat ed abuse of a child in the third degree, as defined in section
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120.01 of the penal |aw, aggravated abuse of a child in the second
degree, as defined in section 120.09 of the penal |aw, aggravated abuse
of achildinthe first degree, as defined in section 120.09-a of the
penal _law, aggravated assault upon a person |ess than el even years old,
as defined in section 120.12 of the penal law, menacing in the first
degree, as defined in section 120.13 of the penal |aw, reckl ess endan-
germent in the first degree, as defined in section 120.25 of the pena
law; stalking in the second degree, as defined in section 120.55 of the
penal law, crimnally negligent honmicide, as defined in section 125.10
of the penal law vehicular nanslaughter in the second degree, as
defined in section 125.12 of the penal law, vehicular manslaughter in
the first degree, as defined in section 125.13 of the penal |aw,
persi stent sexual abuse, as defined in section 130.53 of the penal |Iaw,
aggravated sexual abuse in the fourth degree, as defined in section
130.65-a of the penal law, female genital nutilation, as defined in

section 130.85 of the penal law, facilitating a sex offense with a
control | ed substance, as defined in section 130.90 of the penal |aw,
unl awful inprisonnent in the first degree, as defined in section 135.10
of the penal law, custodial interference in the first degree, as defined
in section 135.50 of the penal law, crimnal trespass in the first
degree, as defined in section 140.17 of the penal law, crimnal tanper-
ing in the first degree, as defined in section 145.20 of the penal | aw,

tampering with a consuner product in the first degree, as defined in
section 145.45 of the penal |aw, robbery in the third degree as defined
in section 160.05 of the penal law, identity theft in the second degree,
as defined in section 190.79 of the penal law, identity theft in the
first degree, as defined in section 190.80 of the penal |law, pronoting
prison contraband in the first degree, as defined in section 205.25 of
the penal law, tanpering with a witness in the third degree, as defined
in section 215.11 of the penal law, tanpering with a witness in the
second degree, as defined in section 215.12 of the penal |law, tanpering
with a witness in the first degree, as defined in section 215.13 of the
penal law, crimnal contenpt in the first degree, as defined in subdivi-

sions (b), (c) and (d) of section 215.51 of the penal |aw, aggravated
crimnal contenpt, as defined in section 215.52 of the penal |aw, bai
S. 5862 13

junping in the second degree, as defined in section 215.56 of the pena
law; bail junping in the first degree, as defined in section 215.57 of
the penal law, patronizing a prostitute in the second degree, as defined
in section 230.05 of the penal law, patronizing a prostitute in the
first degree, as defined in section 230.06 of the penal law, pronoting
prostitution in the second degree, as defined in section 230.30 of the
penal |aw, pronoting prostitution in the first degree, as defined in
section 230.32 of the penal |aw, conpelling prostitution, as defined in
section 230.33 of the penal law, dissemnating indecent materials to
mnors in the second degree, as defined in section 235.21 of the pena
| aw; di ssem nating i ndecent materials to mnors in the first degree, as
defined in section 235.22 of the penal law, riot in the first degree, as
defined in section 240.06 of the penal l[aw, crimnal anarchy, as defined
in section 240.15 of the penal |aw, aggravated harassnment of an enpl oyee
by an inmate, as defined in section 240.32 of the penal |aw, unlawful
surveillance in the second degree, as defined in section 250.45 of the

penal law, unlawful surveillance in the first degree, as defined in
section 250.50 of the penal |aw, aggravated endangering the welfare of a
child, as defined in section 260.09 of the penal |aw, endangering the

wel fare of a vulnerable elderly person in the second degree, as defined
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in section 260.32 of the penal |aw, endangering the welfare of a vul ner-
able elderly person in the first degree, as defined in section 260.34 of
the penal law, use of a child in a sexual performance, as defined in
section 263.05 of the penal |aw, pronmpting an obscene sexual performance
by a child, as defined in section 263.10 of the penal |aw, possessing an
obscene sexual performance by a child, as defined in section 263.11 of
the penal |aw, pronoting a sexual performance by a child, as defined in
section 263.15 of the penal |aw, possessing a sexual performance by a

child, as defined in section 263.16 of the penal law crinina
possession of a weapon in the third degree, as defined in section 265.02
of the penal law, crimnal sale of a firearmin the third degree, as

defined in section 265.11 of the penal law, crimnal sale of a firearm
to a mnor, as defined in section 265.16 of the penal |aw, unlawfu

wearing of a body vest, as defined in section 270.20 of the penal |aw,
hate crimes as defined in section 485.05 of the penal law, and crinme of
terrorism as defined in section 490.25 of the penal |aw,

§ 24. Subparagraph 2 of paragraph (b) of subdivision 3 of section
358-a of the social services |law, as added by chapter 7 of the |aws of
1999, is anended to read as foll ows:

(2) the parent of such child has been convicted of (i) aggravated
nmansl aughter of a child as defined in section 125.23 or aggravated
nurder of a child as defined in section 125.28 or nmurder in the first
degree as defined in section 125.27 or nmurder in the second degree as
defined in section 125.25 of the penal law and the victim was another
child of the parent; or (ii) manslaughter in the first degree as defined
in section 125.20 or nmanslaughter in the second degree as defined in
section 125.15 of the penal |law and the victimwas another child of the
parent, provided, however, that the parent must have acted voluntarily
in conmitting such crinme;

§ 25. Cause (A) of subparagraph (iii) of paragraph (a) of subdivision
8 of section 384-b of the social services |aw, as anended by chapter 460
of the laws of 2006, is amended to read as follows:

(A the parent of such child has been convicted of aggravated
mansl aughter of a child as defined in section 125.23, aggravated nurder
of a child as defined in section 125.28, nurder in the first degree as
defined in section 125.27, nurder in the second degree as defined in
S. 5862 14

section 125.25, mansl aughter in the first degree as defined in section
125.20, or manslaughter in the second degree as defined in section
125.15, and the victimof any such crinme was another child of the parent
or another «child for whose care such parent is or has been legally
responsi bl e as defined in subdivision (g) of section one thousand twelve
of the famly court act, or another parent of the <child, wunless the
convicted parent was a victimof physical, sexual or psychol ogical abuse
by the decedent parent and such abuse was a factor in causing the homi -
cide; or has been convicted of an attenpt to commit any of the foregoing
crimes, and the victimor intended victimwas the child or another child
of the parent or another child for whose care such parent is or has been
| egal |y responsi bl e as defined in subdivision (g) of section one thou-
sand twelve of the famly court act, or another parent of the child,
unl ess the convicted parent was a victimof physical, sexual or psycho-
| ogi cal abuse by the decedent parent and such abuse was a factor in
causing the attenpted honici de;
§ 26. This act shall take effect inmmediately.
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aggravated rmurder of a child, aggravated abuse of a child in the third
degree, aggravated abuse of a child in the second degree, aggravated
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SUMVARY OF PROVI SI ONS
Section 1 - enacts "The Protect Qur Children Act."

Section 2 - defines terns "person in a position of trust” and "child
abuse of fense."

Sections 3, 4 and 5 anend provisions of current lawto require a
sentence of |ife without parole for persons convicted of the new crine
of aggravated murder of a child.

Section 6 provides that the new crinme of aggravated nmansl aughter of a
child is a class B violent felony of fense; the new crine of aggravated
abuse of a child 1st degree is a class C violent felony offense; and the
new crine of aggravated abuse of a child 2nd degree is a class D violent
felony of fense

Section 7 provides that an attenpt to commt the new class A-I fel ony of
aggravated murder of a child is also a class Al felony.

Section 8 renanes the crine reckless assault of a child by a child day

care provider to aggravated abuse of a child in the third degree. This
E felony, which fornerly only applied to day care providers, now would

apply to a parent, guardian or person in a position of trust who reck-

| essly causes physical injury to a child under age 14.

Section 9 defines a new class D violent felony of aggravated abuse of a
child in the second degree and a new class C violent felony of aggra-
vated abuse of a child in the first degree.

Section 10 defines a new class B violent felony offense of aggravated



mansl aughter of a child, and a new class A-1 felony offense of aggra-
vated murder of a child.

Sections 11, 12 and 13 make changes to existing provisions of law to
conformthese existing laws to reflect the changes nade by this bill.

Section 14 defines the new class E felony offense of obstructing the
| ocation of a missing child.

Section 15 defines the new class D felony of fense of conceal nent of a
deat h.

Section 16 defines the new class E felony of fense of aggravated endan-
gering the welfare of a child including failure to notify |aw enforce-
nent when the whereabouts of a young child is unknown.

Section 17 provides that speedy trial requirenments set forth in the
current law do not apply to a prosecution for aggravated nurder of a
chi I d.

Section 18 anends provisions of current law to provide that a prose-
cution for aggravated nmurder of a child or aggravated mansl aughter of a
child cannot be term nated upon the consent of the parties.

Section 19 provides that a child witness called to testify before the
grand jury may be acconpani ed by a social worker, psychol ogist, or other
prof essional to provide enptional support when giving testinony regard-
ing a charge of aggravated nmurder of a child, aggravated nansl aughter of
a child, aggravated abuse of a child in the first, second or third
degree or aggravated endangering the welfare of a child.

Section 20 anends provisions of |aw authorizing eavesdropping warrant to
be issued to all ow eavesdroppi ng warranting investigations involving the
crimes of aggravated abuse of a child in the 1st, 2nd or 3rd degrees,
aggravated rmurder of a child, aggravated nanslaughter of a child or
aggravat ed endangering the welfare of a child.

Section 21 of the bill amends the provisions of the vehicle and traffic
law to include persons convicted of a child abuse of fense in provisions
of current law disqualifying a person upon conviction of certain crines
fromreceiving a license to operate a bus.

Section 22 of the bill amends provisions of current law to prohibit a
person convi cted of aggravated nurder of a child frominheriting proper-
ty fromthe nurdered child victimof his or her estate.

Section 23 of the bill provides that a person convicted of the new
crimes of aggravated murder of a child, aggravated mansl aughter of a
child, aggravated abuse of a child in the first, second or third degree
or aggravated endangering the welfare of a child nust give a DNA sanple
for inclusion in the DNA dat abase.

Sections 24 and 25 of the bill provide that a parent convicted of the
new crinme of aggravated murder of a child or aggravated mansl aught er of
a child shall be disqualified in certain parental tights proceedings.

Section 26 is the effective date.



JUSTI FI CATI ON:

Serious forns of child abuse are not adequately covered by existing
laws. What is nore, nany existing statutes are so overly conplicated as
to be practically useless, or carry such disproportionately |ow punish-
ments as to permt serious child abuse to have essentially no neaningfu
consequences. Current m sdemeanors and nonvi ol ent felonies with proba-
tionary sentences do not do enough to save and protect children from
cruel and repeated maltreatnent.

This bill fixes these problenms in a measured, concise way that respects
the existing statutory schene. The Act woul d:

Create a felony child endangering statute to protect children from espe-
cially cruel and sadistic conduct. Under current |aw, unless physica
injury results, the infliction on children of sadistic, painful, danger-
ous puni shnments can typically be charged only as ni sdeneanors; Create
statutes to protect children fromserious reckless abuse. To the extent
exi sting | aws address reckl ess conduct, they minimze the seriousness by
treating it as |Iow | evel offenses or often include the requirenent that
t he conduct be "depraved" an el enent that New York courts have in recent
years interpreted in a way that is virtually inpossible to prove; Recog-
ni ze that caregivers and those in positions of trust to care for chil-
dren have a hei ghtened duty of care to children and violating this
special relationship is an aggravating factor in any child abuse crine.
There is a special, dependent rel ationship between children and their
guardi ans, and children are particularly vulnerable to abuse by those
who should be their first-line protectors; Increase penalties for repeat
child abusers. Were a person abuses a child and has previously commt-
ted crinmes against children, increased penalties are called for; Create
a felony statute for obstructing the efforts of |law enforcenent to find
a mssing child. Quickly finding a mssing child is essential to protect
that vul nerable child fromharm and selfish efforts to hinder those
efforts nmust be punished; Create a felony statute for concealing a
death. A death of a child is profoundly tragic, and the conceal nent of
such not only could interfere with the prosecution of the one responsi-
ble for the death by | oss of evidence, but could al so prolong the agony
of the famly as they search for their | oved one with nm splaced hope;
Include failure to report a missing child in the new felony child endan-
gering statute to require parents to actively seek assistance if a young
child' s whereabouts i s unknown.

Each tine a high-profile press case energes involving the tragic abusive
death of yet another child, a spotlight is shined on the problemfor a
brief tine. W are renminded of the deficiencies in our |aws that

prevent us fromtaki ng adequate action as soon as abuse of a child
begins. W owe it to our children to strengthen the laws and to offer
them better protection before the abuse turns fatal, and provide better
tools to help | aw enforcenent obtain justice should such a tragedy
occur.

LEGQ SLATI VE HI STORY:
New bill.




FI SCAL | MPLI CATI ONS:

Wi | e sone additional prosecutions and sone increased sentences may
result, this would be offset by medical, social welfare and other cost
savings fromearlier intervention in the lives of abused children.

EFFECTI VE DATE:
| mredi atel y.




