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THE HOUSE BILL WAS PASSED IN LIEU OF THE SENATE BILL AFTER
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MATERIAL. EACH COMMITTEE REPORT IS A SEPARATE DOCUMENT ON WESTLAW.)

SENATE REPORT NO. 97-417

MAY 25, 23, 1982
**178  *1  THE COMMITTEE ON THE JUDICIARY, TO WHICH WAS REFERRED THE BILL (S. 1992) TO AMEND

THE VOTING RIGHTS ACT OF 1965 TO EXTEND THE EFFECT OF CERTAIN PROVISIONS AND FOR OTHER
PURPOSES, HAVING CONSIDERED THE SAME, REPORTS FAVORABLY THEREON WITH AN AMENDMENT (IN
THE NATURE OF A SUBSTITUTE) AND RECOMMENDS THAT THE BILL AS AMENDED DO PASS.

SENATOR MATHIAS FILED THE MAJORITY VIEWS OF THE COMMITTEE ON THE JUDICIARY.

I. INTRODUCTORY SUMMARY

THE COMMITTEE ON THE JUDICIARY, TO WHICH WAS REFERRED THE BILL (S. 1992) TO AMEND THE
VOTING RIGHTS ACT OF 1965, TO EXTEND THE SPECIAL COVERAGE PROVISIONS, TO ADOPT A NEW
PROCEDURE BY WHICH JURISDICTIONS CAN BAIL OUT OF COVERAGE UNDER THE SPECIAL PROVISIONS,
TO AMEND SECTION 2, TO EXTEND THE LANGUAGE ASSISTANCE PROVISIONS FOR AN ADDITIONAL SEVEN
YEARS, AND TO ADD A SECTION GOVERNING ASSISTANCE TO VOTERS WHO ARE BLIND, DISABLED OR
UNABLE TO READ OR WRITE, HAVING CONSIDERED THE SAME, REPORTS FAVORABLY THEREON WITH
AMENDMENTS AND RECOMMENDS THAT THE BILL AS AMENDED DO PASS.

THE VOTING RIGHTS LEGISLATION WHICH THIS COMMITTEE HAS CONSIDERED IS ONE OF THE MOST
SIGNIFICANT ISSUES TO COME BEFORE THIS CONGRESS. IT HAS GENERATED DISCUSSION NOT ONLY IN
THE CONGRESS BUT THROUGHOUT THE NATION AS WELL. THIS COMMITTEE HAS GIVEN THE LEGISLATION
DETAILED ATTENTION BEFORE COMING TO THE CONCLUSIONS REFLECTED IN THIS REPORT, WHICH IS THE
STATEMENT FOR THE RECORD OF THE INTENDED MEANING AND OPERATION OF THIS BILL.

*2  FOLLOWING THE COMMITTEE REPORT ON THE BILL ARE ADDITIONAL VIEWS AND MINORITY VIEWS
OF INDIVIDUAL MEMBERS.

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IF9F509B864-2F470698676-58EEBC81B76)&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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II. PURPOSE

THE OBJECTIVES OF S. 1992, AS AMENDED, ARE AS FOLLOWS: (1) TO EXTEND THE PRESENT COVERAGE OF

THE SPECIAL PROVISIONS OF THE VOTING RIGHTS ACT, SECTIONS 4, 5, 6, 7, AND 8; 1 (2) TO AMEND SECTION
4(A) OF THE ACT TO PERMIT INDIVIDUAL JURISDICTIONS TO MEET A NEW, BROADENED STANDARD FOR
TERMINATION OF COVERAGE BY THOSE SPECIAL PROVISIONS; (3) TO AMEND THE LANGUAGE OF SECTION 2
IN ORDER TO CLEARLY ESTABLISH THE STANDARDS INTENDED BY CONGRESS FOR PROVING A VIOLATION
OF THE ACT UNTIL 1992; AND (5) TO ADD A NEW SECTION PERTAINING TO VOTING ASSISTANCE FOR VOTERS
WHO ARE BLIND, DISABLED, OR ILLITERATE.

JURISDICTIONS THAT MEET THE CRITERIA SET FORTH IN SECTION 4(B) OF THE ACT WILL CONTINUE TO BE
SUBJECT TO THE SPECIAL PROVISIONS OF THE ACT UNTIL SUCH TIME AS THEY OBTAIN A DECLARATORY
JUDGMENT GRANTING TERMINATION OF COVERAGE AS SET FORTH IN SECTION 4(A), AS AMENDED, BUT IN
ANY EVENT NOT FOR A PERIOD EXCEEDING 25 YEARS.

**179  THE STANDARD FOR BAILOUT IS ALSO BROADENED BY PERMITTING POLITICAL SUBDIVISIONS
IN COVERED STATES, AS DEFINED IN SECTION 14(C)(2), TO BAIL OUT ALTHOUGH THE STATE ITSELF
REMAINS COVERED. UNDER THE NEW STANDARD, WHICH GOES INTO EFFECT ON AUGUST 6, 1984, A
JURISDICTION MUST SHOW, FOR ITSELF AND FOR ALL GOVERNMENTAL UNITS WITH ITS TERRITORY,
THAT (1) FOR THE 10 YEARS PRECEDING THE FILING OF THE BAILOUT SUIT, IT HAS A RECORD OF
NO VOTING DISCRIMINATION AND OF COMPLIANCE WITH THE LAW; AND (2) IT HAS TAKEN POSITIVE
STEPS TO INCREASE THE OPPORTUNITY FOR FULL MINORITY PARTICIPATION IN THE POLITICAL PROCESS,
INCLUDING THE REMOVAL OF ANY DISCRIMINATORY BARRIERS.

S. 1992 AMENDS SECTION 2 OF THE VOTING RIGHTS ACT OF 1965 TO PROHIBIT ANY VOTING PRACTICE, OR
PROCEDURE RESULTS IN DISCRIMINATION. THIS AMENDMENT IS DESIGNED TO MAKE CLEAR THAT PROOF
OF DISCRIMINATORY INTENT IS NOT REQUIRED TO ESTABLISH A VIOLATION OF SECTION 2. IT THEREBY
RESTORES THE LEGAL STANDARDS, BASED ON THE CONTROLLING SUPREME COURT PRECEDENTS, WHICH
APPLIED IN VOTING DISCRIMINATION CLAIMS PRIOR TO THE LITIGATION INVOLVED IN MOBILE V. BOLDEN.
2 THE AMENDMENT ALSO ADDS A NEW SUBSECTION TO SECTION 2 WHICH DELINEATES THE LEGAL
STANDARDS UNDER THE RESULTS TEST BY CODIFYING THE LEADING PRE-BOLDEN VOTE DILUTION CASE,

WHITE V. REGESTER. 3

THIS NEW SUBSECTION PROVIDES THAT THE ISSUE TO BE DECIDED UNDER THE RESULTS TEST IS
WHETHER THE POLITICAL PROCESSES ARE EQUALLY OPEN TO MINORITY VOTERS. THE NEW SUBSECTION
ALSO STATES THAT THE SECTION DOES NOT ESTABLISH A RIGHT TO PROPORTIONAL REPRESENTATION.

THE LANGUAGE ASSISTANCE PROVISIONS OF SECTION 203 ARE EXTENDED FOR AN ADDITIONAL SEVEN
YEARS. IN ADDITION, A NEW SUBSECTION 208 IS ADDED, PRESCRIBING THE METHOD BY WHICH THE
VOTERS WHO ARE BLIND, DISABLED, OR ILLITERATE ARE ENTITLED TO HAVE ASSISTANCE IN A POLLING
BOOTH FROM A PERSON OF THEIR OWN CHOOSING, WITH TWO EXCEPTIONS.

*3  III. HISTORY OF LEGISLATION AND COMMITTEE PROCEEDINGS

THE BULK OF S. 1992 IS VIRTUALLY IDENTICAL TO LEGISLATION THAT WAS PASSED BY AN
OVERWHELMING MARGIN BY THE HOUSE OF REPRESENTATIVES IN THE FALL OF 1981. THIS COMMITTEE
HAS REVIEWED THE RECORD OF THOSE PROCEEDINGS, AS WELL AS THE HEARINGS OF THE SENATE
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SUBCOMMITTEE ON THE CONSTITUTION, IN MAKING ITS DETERMINATIONS ON THIS LEGISLATION. THUS,
A BRIEF OVERVIEW OF THE HOUSE PROCEEDINGS IS IN ORDER.

ON MAY 6, 1981, THE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS OF THE HOUSE JUDICIARY
COMMITTEE CONVENED HEARINGS ON THE VOTING RIGHTS ACT. THE SUBCOMMITTEE HEARD TESTIMONY
REGARDING THE BROAD RANGE OF ISSUES CONNECTED WITH THE ACT. THE SUBCOMMITTEE HELD
18 DAYS OF HEARINGS, INCLUDING REGIONAL HEARINGS IN MONTGOMERY, ALABAMA, AND AUSTIN,
TEXAS. TESTIMONY WAS HEARD FROM OVER 100 WITNESSES. ON JULY 21, 1982, THE SUBCOMMITTEE MET
AND BY UNANIMOUS VOICE VOTE ORDERED H.R. 3112 REPORTED, WITHOUT AMENDMENT, TO THE FULL
COMMITTEE.

**180  ON JULY 28, 30, AND 31, THE FULL COMMITTEE ON THE JUDICIARY MET TO CONSIDER H.R. 3112.
ON JULY 31, THE FULL COMMITTEE, BY A VOTE OF 23 TO 1, ORDERED THE BILL REPORTED TO THE HOUSE,
WITH A SINGLE AMENDMENT IN THE NATURE OF A SUBSTITUTE.

ON OCTOBER 5, 1981, H.R. 3112 WAS PASSED BY THE FULL HOUSE ON A VOTE OF 389 TO 24. ALL CONTESTED
FLOOR AMENDMENTS WERE DEFEATED EITHER BY VOICE VOTE BY WIDE MARGINS ON ROLL CALL
VOTE, EXCEPT FOR AN AMENDMENT OFFERED BY REPRESENTATIVE FENWICK PERTAINING TO VOTER
ASSISTANCE FOR THE BLIND AND DISABLED.

H.R. 3112 WAS THEN PLACED DIRECTLY ON THE SENATE CALENDAR. AN IDENTICAL BILL, S. 1992, WAS
INTRODUCED IN THE SENATE BY SENATORS MATHIAS AND KENNEDY AND EVENTUALLY COSPONSORED
BY AN ADDITIONAL 63 SENATORS. S. 1992 WAS REFERRED TO THE JUDICIARY COMMITTEE, AND
SUBSEQUENTLY, THE SUBCOMMITTEE ON THE CONSTITUTION. FOUR OTHER BILLS RELATING TO THE
VOTING RIGHTS ACT HAD ALSO BEEN REFERRED TO THE SUBCOMMITTEE. THE SUBCOMMITTEE HELD
NINE DAYS OF HEARINGS, FROM JANUARY 27, 1982 TO MARCH 1, 1982, WHICH ARE DESCRIBED IN DETAIL
IN THE SUBCOMMITTEE REPORT. ON MARCH 24, 1982, THE SUBCOMMITTEE MET IN EXECUTIVE SESSION TO
CONSIDER S. 1992. FIVE AMENDMENTS, OFFERED IN BLOCK, WERE ADOPTED BY THE SUBCOMMITTEE BY
A VOTE OF 3-2. S. 1992, AS AMENDED, WAS THEN REPORTED OUT OF THE SUBCOMMITTEE BY 5-0 VOTE. A
SUBCOMMITTEE REPORT, INCLUDING THE SEPARATE VIEWS OF SENATORS LEAHY AND DECONCINI WAS
PRINTED AND MADE AVAILABLE TO MEMBERS OF THE FULL COMMITTEE.

ON MARCH 29, 1982, S. 1992 WAS BRIEFLY CONSIDERED BY THE COMMITTEE, AT WHICH TIME A DATE
CERTAIN WAS SET FOR FULL COMMITTEE CONSIDERATION. THE COMMITTEE CONSIDERED THE MEASURE
ON APRIL 27, 28, 29, AND MAY 4. OPENING STATEMENTS WERE GIVEN ON APRIL 27, 28, AND 29. ON MAY 4
THE COMMITTEE VOTED ON AMENDMENTS, AND ORDERED THE BILL, AS AMENDED, TO BE FAVORABLY
REPORTED.

THE COMMITTEE FIRST AGREED TO AN AMENDMENT IN THE NATURE OF A SUBSTITUTE FOR THE
SUBCOMMITTEE BILL. THIS AMENDMENT WAS OFFERED BY SENATOR DOLE FOR HIMSELF AND THE
SPONSORS OF THE ORIGINAL S. 1992, SENATORS MATHIAS AND KENNEDY, AS WELL AS SENATORS
DECONCINI, GRASSLEY, METZENBAUM, BIDEN, AND SIMPSON. THE SUBSTITUTE AMENDMENT *4
REINSTATED MOST OF THE ORIGINAL TEXT OF S. 1992, BUT INCLUDED THREE CHANGES: (1) A FURTHER
AMENDMENT TO SECTION 2 OF THE ACT; (2) A TWENTY-FIVE YEAR TIME LIMIT ON THE SPECIAL
PROVISIONS OF THE ACT; AND (3) A NEW PROVISION CONCERNING THE METHOD BY WHICH VOTING
ASSISTANCE IS PROVIDED TO THE BLIND, THE DISABLED, AND THE ILLITERATE. THE SUBSTITUTE
AMENDMENT WAS AGREED TO BY A VOTE OF 14-4.
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A SERIES OF FURTHER AMENDMENTS WERE THEN OFFERED BY SENATOR EAST. BY A VOTE OF 10-8, THE
COMMITTEE AGREED ON AN EAST AMENDMENT RELATING TO OFFICIALS OR AGENTS OF A VOTER'S UNION
ASSISTING THE BLIND, DISABLED, AND ILLITERATE IN THE POLLING BOOTH UNDER SECTION 5 OF THE
SUBSTITUTE.

THE COMMITTEE DID NOT AGREE TO THE FOLLOWING EAST AMENDMENTS:

1. AN AMENDMENT THAT WOULD HAVE DELETED THE PHRASE ‘INABILITY TO READ OR WRITE‘ FROM
SECTION 5 OF THE SUBSTITUTE (DEFEATED BY A VOTE OF 13-5);

2. AN AMENDMENT THAT WOULD HAVE REPLACED THE BAILOUT CRITERIA CONTAINED IN SECTION 2 OF
THE SUBSTITUTE (DEFEATED BY A VOTE OF 12-6);

**181  3. AN AMENDMENT THAT WOULD HAVE PREVENTED THE EXISTENCE OF AN AT-LARGE ELECTION
SYSTEM FROM BEING CONSIDERED AS EVIDENCE OF A VIOLATION OF SECTION 2 OF THE ACT (DEFEATED
BY A VOTE OF 13-5);

4. AN AMENDMENT THAT WOULD HAVE ADDED SEX DISCRIMINATION AS AN ACTIVITY PROHIBITED
UNDER SECTION 2 OF THE ACT (DEFEATED BY A VOTE OF 16-2);

5. AN AMENDMENT THAT WOULD HAVE ADDED DISCRIMINATION BASED ON RELIGION AS AN ACTIVITY
PROHIBITED UNDER SECTION 2 OF THE ACT (DEFEATED BY A VOTE OF 16-2);

6. AN AMENDMENT THAT WOULD HAVE CHANGED THE VENUE PRESCRIBED UNDER SECTION 5 OF THE
ACT (DEFEATED BY A VOTE OF 12-6);

7. AN AMENDMENT THAT WOULD HAVE CHANGED VENUE FOR SUITS BROUGHT TO ENFORCE SECTION 2
OF THE ACT (DEFEATED BY A VOTE OF 14-4);

8. AN AMENDMENT THAT WOULD HAVE MADE SECTION 5 OF THE ACT APPLY TO EVERY SINGLE
POLITICAL SUBDIVISION IN THE NATION (DEFEATED BY A VOTE OF 15-3); AND

9. AN AMENDMENT THAT WOULD HAVE CHANGED THE BURDEN OF PROOF REQUIREMENTS UNDER
SECTION 5 (DEFEATED BY A VOTE OF 12-6).

THE COMMITTEE THEN ORDERED THE BILL TO BE FAVORABLY REPORTED TO THE FULL SENATE BY A
VOTE OF 17-1.

IV. BACKGROUND: ORIGIN AND OPERATION OF THE VOTING RIGHTS ACT

THE COMMITTEE BILL WILL EXTEND THE ESSENTIAL PROTECTIONS OF THE HISTORIC VOTING RIGHTS
ACT. IT WILL INSURE THAT THE HARD-WON PROGRESS OF THE PAST IS PRESERVED AND THAT THE EFFORT
TO ACHIEVE FULL PARTICIPATION FOR ALL AMERICANS IN OUR DEMOCRACY WILL CONTINUE IN THE
FUTURE.

SEVENTEEN YEARS AGO, AMERICANS OF ALL RACES AND CREEDS JOINED TO PERSUADE THE NATION
TO CONFRONT ITS CONSCIENCE AND FULFILL THE GUARANTEE OF THE CONSTITUTION.
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FROM THAT EFFORT CAME THE VOTING RIGHTS ACT OF 1965. PRESIDENT LYNDON JOHNSON HAILED ITS
ENACTMENT AS A ‘TRIUMPH FOR FREEDOM AS HUGE AS ANY EVER WON BY ANY BATTLEFIELD.‘ THE ACT
HAS ATTACKED THE SHAMEFUL BLIGHT OF VOTING DISCRIMINATION.

AS A RESULT OF THE VOTING RIGHTS ACT OF 1965, HUNDREDS OF THOUSANDS OF AMERICANS CAN NOW
VOTE AND EQUALLY IMPORTANT, HAVE THEIR VOTE *5  COUNT AS FULLY AS DO THE VOTES OF THEIR
FELLOW CITIZENS. MEN AND WOMEN FROM RACIAL AND ETHNIC MINORITIES NOW HOLD PUBLIC OFFICE
IN PLACES WHERE THAT WAS ONCE IMPOSSIBLE.

TWICE BEFORE, IN 1970 AND 1975, THE CRUCIAL PROVISIONS OF THE ACT HAVE BEEN EXTENDED. EACH
TIME THE ACT HAS COME UNDER ATTACK. BUT EACH TIME, THE CONGRESS ON A BIPARTISAN BASIS HAS
COME TO ITS RESCUE, WITH THE SUPPORT OF AMERICANS FROM EVERY PART OF THE COUNTRY.

TO APPRECIATE THE LEGACY OF THE VOTING RIGHTS ACT AND THE NEED FOR ITS EXTENSION WITHOUT
UNWEAKENED, AN UNDERSTANDING OF ITS HISTORY IS **182  ESSENTIAL. TRADITIONALLY, BLACK
AMERICANS WERE DENIED THE FRANCHISE THROUGHOUT THE SOUTH. AFTER STATUTORY BARS TO
VOTING BY BLACKS WERE LIFTED, THE MAIN DEVICE WAS DENIAL OF VOTER REGISTRATION-- BY
VIOLENCE, BY HARASSMENT, AND BY THE USE OF LITERACY TESTS OR OTHER SCREENING METHODS.
CIVIL RIGHTS GROUPS AND THE JUSTICE DEPARTMENT CHALLENGED THOSE BARRIERS REPEATEDLY IN
THE COURTS. THE CIVIL RIGHTS ACTS OF 1957 AND 1960 AUTHORIZED THE ATTORNEY GENERAL TO SEEK
INJUNCTIONS, AND THE BILLS ALSO ESTABLISHED A COMPLEX PROCESS TO ENROLL BLACK VOTERS.

BUT CASE-BY-CASE LITIGATION PROVED WHOLLY INADEQUATE. JUSTICE DEPARTMENT ATTORNEYS
WERE SPREAD THINLY AMONG NUMEROUS LAWSUITS IN MANY DIFFERENT JURISDICTIONS. THE
GOVERNMENT HAD THE BURDEN OF PROOF, AND MASSIVE RESOURCES WERE REQUIRED TO DOCUMENT
DISCRIMINATION IN EACH CASE. BY THE TIME A COURT ENJOINED ONE SCHEME, THE ELECTION HAD
OFTEN TAKEN PLACE, LOCAL OFFICIALS HAD DEVISED A NEW SCHEME, OR BOTH HAD OCCURRED. THE
ENFORCEMENT OF THE LAW COULD NOT KEEP UP WITH THE VIOLATIONS OF THE LAW.

FINALLY, AFTER LONG FRUSTRATION AND IN THE FACT OF TENACIOUS RESISTANCE, CONGRESS
AFFIRMED OUR FUNDAMENTAL PRINCIPLES BY PASSING THE VOTING RIGHTS ACT IN 1965.

OVERALL, CONGRESS HOPED BY PASSAGE OF THE VOTING RIGHTS ACT TO CREATE A SET OF
MECHANISMS FOR DEALING WITH CONTINUING VOTING DISCRIMINATION, NOT STEP BY STEP, BUT
COMPREHENSIVELY AND FINALLY. THUS, AS SENATOR JAVITS PUT IT, THE PURPOSE OF THE VOTING RIGHTS
ACT WAS ‘NOT ONLY TO CORRECT AN ACTIVE HISTORY OF DISCRIMINATION, THE DENYING TO NEGROES OF
THE RIGHT TO REGISTER AND VOTE, BUT ALSO TO DEAL WITH THE ACCUMULATION OF DISCRIMINATION . . .
THE BILL WOULD ATTEMPT TO DO SOMETHING ABOUT ACCUMULATED WRONGS AND THE CONTINUANCE

OF THE WRONGS.‘ 4

THE VOTING RIGHTS ACT WAS DESIGNED TO OPERATE ON TWO LEVELS. FIRST IT CONTAINED SPECIAL
REMEDIES APPLICABLE TO PARTICULAR STATES OR COUNTIES COVERED BY THE SO-CALLED TRIGGER
FORMULA OF SECTION 4. IF IN THE 1964, 1968, OR 1972 PRESIDENTIAL ELECTIONS A JURISDICTION HAD
A LITERACY TEST OR SIMILAR DEVICE AND IF LESS THAN HALF OF ITS ELECTORATE WAS REGISTERED
OR VOTED, THEN THE JURISDICTION WAS COVERED UNDER SECTION 4. THE USE OF ‘TESTS OR DEVICES‘
WAS SUSPENDED AND THE ATTORNEY GENERAL WAS AUTHORIZED TO SEND IN FEDERAL EXAMINERS TO
REGISTER VOTERS OR FEDERAL OBSERVERS TO MONITOR THE CONDUCT OF ELECTIONS. THIS SECTION
WAS BASED ON THE RECOGNITION THAT SPECIFIC PRACTICES AND PROCEDURES-- LITERACY TESTS AND
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SIMILAR DEVICES-- HAD BEEN USED TO PREVENT BLACKS FROM PARTICIPATING IN THE ELECTORAL
PROCESS.

THE ACT ALSO REQUIRED COVERED JURISDICTIONS TO PRECLEAR ANY CHANGES IN VOTING OR
ELECTION LAWS WITH EITHER THE ATTORNEY GENERAL OR A FEDERAL *6  COURT IN THE DISTRICT OF
COLUMBIA. THE ATTORNEY GENERAL OR THE COURT WAS REQUIRED TO WITHHOLD APPROVAL UNTIL
THE SUBMITTING JURISDICTION SHOWS THAT THE CHANGE WILL NOT BE DISCRIMINATORY IN PURPOSE
OR EFFECT. THIS PROVISION WAS DESIGNED TO INSURE THAT OLD DEVICES FOR DISENFRANCHISEMENT
WOULD NOT SIMPLY BE REPLACED BY NEW ONES. THROUGH THIS REMEDY CONGRESS INTENDED TO
PROVIDE AN EXPEDITIOUS AND EFFECTIVE REVIEW TO INSURE THAT DEVICES OTHER THAN THOSE
DIRECTLY ADDRESSED IN THE ACT (LITERACY TESTS AND THE POLL TAX WOULD NOT BE USED TO THWART
THE WILL OF CONGRESS TO SECURE THE FRANCHISE FOR BLACKS.

**183  THE SECOND LEVEL ON WHICH THE ACT OPERATED WAS A GENERAL PROHIBITION OF
DISCRIMINATORY PRACTICES NATIONWIDE. WHERE DISCRIMINATION WAS SHOWN, THE ATTORNEY
GENERAL MIGHT ASK THE COURT TO IMPOSE THE SAME REMEDIES-- EXAMINERS, OBSERVERS, A BAN
ON TEST OR DEVICES, AND PRECLEARANCE OF NEW LAWS-- THAT APPLIED AUTOMATICALLY TO AREAS
COVERED BY THE SECTION 4 TRIGGER.

THE INITIAL EFFORT TO IMPLEMENT THE VOTING RIGHTS ACT FOCUSED ON REGISTRATION. MORE
THAN A MILLION BLACK CITIZENS WERE ADDED TO THE VOTING ROLLS FROM 1965 TO 1972. IT IS NOT
SURPRISING, THEREFORE, THAT TO MANY AMERICANS, THE ACT IS SYNONYMOUS WITH ACHIEVING
MINORITY REGISTRATION. BUT REGISTRATION IS ONLY THE FIRST HUDDLE TO FULL EFFECTIVE
PARTICIPATION IN THE POLITICAL PROCESS. AS THE SUPREME COURT SAID IN ITS INTERPRETATION OF THE
ACT:

THE RIGHT TO VOTE CAN BE AFFECTED BY A DILUTION OF VOTING POWER AS WELL AS BY AN ABSOLUTE

PROHIBITION ON CASTING A BALLOT. 5

FOLLOWING THE DRAMATIC RISE IN REGISTRATION, A BROAD ARRAY OF DILUTION SCHEMES WERE
EMPLOYED TO CANCEL THE IMPACT ON THE NEW BLACK VOTE. ELECTIVE POSTS WERE MADE
APPOINTIVE; ELECTION BOUNDARIES WERE GERRYMANDERED; MAJORITY RUNOFFS WERE INSTITUTED
TO PREVENT VICTORIES UNDER A PRIOR PLURALITY SYSTEM; AT-LARGE ELECTIONS WERE SUBSTITUTED
FOR ELECTION BY SINGLE-MEMBER DISTRICTS, OR COMBINED WITH OTHER SOPHISTICATED RULES TO
PREVENT AN EFFECTIVE MINORITY VOTE. THE INGENUITY OF SUCH SCHEMES SEEMS ENDLESS. THEIR
COMMON PURPOSE AND EFFECT HAS BEEN TO OFFSET THE GAINS MADE AT THE BALLOT BOX UNDER THE
ACT.

CONGRESS ANTICIPATED THIS RESPONSE. THE PRECLEARANCE PROVISIONS OF SECTION 5 WERE
DESIGNED TO HALT SUCH EFFORTS. UPHOLDING THE CONSTITUTIONALITY OF SECTION 5, THE SUPREME
COURT NOTED:

CONGRESS KNEW THAT SOME OF THE STATES COVERED BY SECTION 4(B) OF THE ACT HAD RESORTED
TO THE EXTRAORDINARY STRATAGEM OF CONTRIVING NEW RULES OF VARIOUS KINDS FOR THE SOLE
PURPOSE OF PERPETUATING VOTING DISCRIMINATION IN THE FACE OF ADVERSE FEDERAL COURT
DECREES. CONGRESS HAD REASON TO SUPPOSE THAT THESE STATES MIGHT TRY SIMILAR MANEUVERS IN

THE FUTURE IN ORDER TO EVADE THE REMEDIES FOR DISCRIMINATION CONTAINED IN THE ACT ITSELF. 6
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ALLEN AND PERKINS V. MATHEWS 7 HELD THAT PRECLEARANCE APPLIED TO ANY CHANGE IN THE LAW
WHICH COULD, EVEN IN SUBTLE OR INDIRECT WAYS, INFRINGE THE RIGHT OF MINORITY CITIZENS TO
VOTE AND TO HAVE THEIR VOTE FULLY *7  COUNT, E.G., GERRYMANDERING OR ABOLITION OF ELECTIVE
POSTS. THE REPORT OF THE SUBCOMMITTEE ON THE CONSTITUTION SUGGESTED THAT THIS JUDICIAL
APPLICATION OF PRECLEARANCE UNDER SECTION 5 IMPROPERLY STRAYED FROM THE ORIGINAL INTENT

OF CONGRESS. 8 HOWEVER, THE LEGISLATIVE HISTORY OF SECTION 5, AS WELL AS THE CAREFUL AND
PERSUASIVE ANALYSIS OF THE HISTORY WHICH THE SUPREME COURT HAS MADE, FULLY REFUTES THAT
SUGGESTION.

**184  ONCE THE SUPREME COURT MADE CLEAR THAT SECTION 5 REQUIRED REVIEW OF ANY NEW
LAWS IN COVERED AREAS THAT COULD DIRECTLY OR INDIRECTLY IMPAIR THE RIGHT TO VOTE, SECTION
5 BECAME THE MAIN TARGET OF LEGISLATIVE EFFORTS TO UNDERMINE THE ACT.

EACH TIME THAT CONGRESS HAS CONTINUED THE SPECIAL COVERAGE OF THE VOTING RIGHTS ACT THE
ARGUMENT WAS MADE THAT SECTION 5 WAS NO LONGER NEEDED. CONGRESS HAS HAD TO BALANCE A
RECORD OF SOME PROGRESS AGAINST STRONG EVIDENCE OF CONTINUING DISCRIMINATION. AND EACH
TIME CONGRESS HAS DECIDED TO RETAIN SECTION 5.

1970 EXTENSION

IN 1969 AND 1970, AS THE FIVE-YEAR PERIOD OF COVERAGE UNDER THE SPECIAL PROVISIONS WAS
NEARING ITS END, CONGRESS UNDERTOOK A DETAILED AND SEARCHING EXAMINATION, INCLUDING 14
DAYS OF HEARINGS IN THE HOUSE AND SENATE, OF THE RECORD OF DEVELOPMENTS UNDER THE ACT.
CONGRESS WAS AWARE THAT THERE HAD BEEN GENERAL PROGRESS IN REGISTRATION AND VOTING
BUT THAT THERE WAS MUCH MORE TO BE DONE. WHILE THE COVERED JURISDICTIONS WERE NOW
COMPLYING WITH THE LITERACY TEST SUSPENSION OF SECTION 4, THERE WAS WIDESPREAD AND
GROWING VIOLATION OF SECTION 5, THROUGH INCREASED USE OF THE DILUTION METHODS ADDRESSED

BY THE SUPREME COURT IN ALLEN AND PERKINS. 9 MOREOVER, THERE HAD BEEN WIDESPREAD IGNORING
OF THE PRECLEARANCE REQUIREMENT. THUS, AS THE SENATE JUDICIARY COMMITTEE STATED AT THE
TIME:

IF IT HAD NOT BEEN FOR SECTION 5 OF THE PRESENT ACT, THERE IS NO TELLING TO WHAT EXTENT THE
STATES AND COMMUNITIES COVERED MIGHT HAVE LEGISLATED AND MANIPULATED TO CONTINUE THEIR
HISTORICAL PRACTICE OF EXCLUDING NEGROES FROM THE SOUTHERN POLITICAL PROCESS.

WE ALSO TAKE NOTE OF THE RECENT DECISION OF THE SUPREME COURT IN ALLEN V. BOARD OF
ELECTIONS IN WHICH THE COURT DISCUSSED THE HISTORY OF THE ENFORCEMENT OF SECTION 5 AND
CLARIFIED ITS SCOPE. THE DECISION UNDERSCORES THE ADVANTAGE OF SECTION 5 PROCEDURES IN
PLACING THE BURDEN OF PROOF ON A COVERED JURISDICTION TO SHOW THAT A NEW VOTING LAW OR
PROCEDURE DOES NOT HAVE THE PURPOSE AND WILL NOT HAVE THE EFFECT OF DISCRIMINATING ON THE

BASIS OF RACE OR COLOR. 10

*8  IN AUGUST 1970, CONGRESS PASSED THE VOTING RIGHTS ACT AMENDMENTS OF 1970 (PUBLIC
LAW 91-285), WHICH EXTENDED COVERAGE TO SECTION 5 AND THE OTHER SPECIAL PROVISIONS OF THE
ACT FOR AN ADDITIONAL FIVE YEARS FOR THE JURISDICTIONS WHOSE COVERAGE WAS TRIGGERED BY
THE 1965 ACT. **185  CONGRESS ALSO BROUGHT UNDER THE ACT'S SPECIAL COVERAGE STATES AND
POLITICAL SUBDIVISIONS THAT MAINTAINED A TEST OR DEVICE ON NOVEMBER 1, 1968, AND THAT HAD
LESS THAN A 50 PERCENT TURNOUT OR REGISTRATION RATE FOR THE NOVEMBER 1968 PRESIDENTIAL
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ELECTION. 11 LASTLY, IT ESTABLISHED A FIVE-YEAR NATIONWIDE BAN ON THE USE OF LITERACY TESTS
OR OTHER DEVICES.

DEVELOPMENTS AFTER THE 1970 EXTENSION

IN THE PERIOD FOLLOWING THE 1970 EXTENSION OF THE ACT, A NUMBER OF CASES WERE DECIDED BY
THE SUPREME COURT THAT CLEARLY DELINEATED HOW THE VOTING RIGHTS ACT WAS TO WORK. THESE
DECISIONS WERE CONSISTENT WITH CONGRESS' INTENTIONS IN PASSING THE ACT AND EXTENDING IT.

AMONG THESE DECISIONS WERE GEORGIA V. UNITED STATES, 12 PERKINS V. MATHEWS 13 AND CONNOR V.

WALLER. 14 DURING THIS PERIOD, THE ATTORNEY GENERAL ALSO ADOPTED REGULATIONS TO PROVIDE
GUIDANCE FOR COVERED JURISDICTIONS, AND THESE GUIDELINES WERE UPHELD IN GEORGIA V. UNITED
STATES. THESE CASES CARRIED OUT CONGRESS' INTENTION IN BROADLY COVERING VOTING CHANGES
WHILE ALLOWING THE LEGITIMATE PROCESSES OF GOVERNMENT TO GO ON. FOR EXAMPLE, THE SUPREME
COURT UPHELD INTERPRETATIONS OF SECTION 5 THAT PERMITTED LEGITIMATE ANNEXATIONS, WHILE
MINIMIZING THEIR DILUTING QUALITIES BY REQUIRING MODIFICATION OF ELECTORAL SYSTEMS WHERE
ANNEXATIONS TOOK PLACE.

1975 EXTENSION

IN 1975, CONGRESS AGAIN FACED THE SITUATION IT HAD OBSERVED IN 1970. WHILE MOST JURISDICTIONS
HAD COMPLIED WITH SECTION 4 FOR TEN YEARS BY NOT USING TESTS OR DEVICES, THERE HAD
NONETHELESS BEEN WIDESPREAD VIOLATION OF THE ACT AND WIDESPREAD VOTING DISCRIMINATION
IN THE COVERED JURISDICTIONS. TWENTY DAYS OF HEARINGS IN THE HOUSE AND SENATE CONFIRMED
THE CONTINUED NEED FOR THE PRECLEARANCE REMEDY. AS THE SENATE REPORT POINTED OUT:

THE RECENT OBJECTIONS ENTERED BY THE ATTORNEY GENERAL OF THE UNITED STATES TO SECTION
5 SUBMISSIONS CLEARLY BESPEAK THE CONTINUING NEED FOR THIS PRECLEARANCE MECHANISM. AS
REGISTRATION AND VOTING OF MINORITY CITIZENS INCREASES, OTHER MEASURES MAY BE RESORTED
TO WHICH WOULD DILUTE INCREASING MINORITY VOTING STRENGTH. SUCH OTHER MEASURES MAY
INCLUDE SWITCHING TO AT-LARGE ELECTIONS, ANNEXATIONS OF PREDOMINANTLY WHITE AREAS, OR

THE ADOPTION OF DISCRIMINATORY REDISTRICTING PLANS. 15

ONCE AGAIN, CONGRESS CONTINUED THE PRECLEARANCE REQUIREMENTS FOR THE JURISDICTIONS
ORIGINALLY COVERED IN 1965, NOT ON THE BASIS OF SOME PERMANENT STIGMA FOR EVENTS WHICH
HAD OCCURRED BEFORE 1965, BUT RATHER *9  **186  ON THE BASIS OF A CAREFUL REVIEW OF
THE CONTEMPORANEOUS RECORD OF ONGOING VOTING RIGHTS DISCRIMINATION IN 1970 AND 1975,
RESPECTIVELY.

IN AUGUST OF 1975, CONGRESS EXTENDED THE VOTING RIGHTS ACT OF 1965 FOR 7 YEARS, SO THAT
JURISDICTIONS ORIGINALLY SUBJECT TO THE SPECIAL PROVISIONS OF THE ACT REMAINED COVERED
UNTIL AUGUST 6, 1982. CONGRESS ALSO MADE PERMANENT THE NATIONWIDE BAN ON LITERACY TESTS
AND OTHER DEVICES, WHICH IT HAD IMPOSED ON A TEMPORARY BASIS IN 1970.

IN ADDITION, BASED ON AN EXTENSIVE RECORD FILLED WITH EXAMPLES OF THE BARRIERS TO
REGISTRATION AND EFFECTIVE VOTING ENCOUNTERED BY LANGUAGE MINORITY CITIZENS IN THE
ELECTORAL PROCESS, CONGRESS EXPANDED THE COVERAGE OF THE ACT TO PROTECT SUCH CITIZENS
FROM EFFECTIVE DISFRANCHISEMENT.
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SPECIFICALLY, CONGRESS AMENDED THE DEFINITION OF ‘TEST OR DEVICE‘ TO INCLUDE THE USE OF
ENGLISH-ONLY ELECTION MATERIALS IN JURISDICTIONS WHERE A SINGLE LANGUAGE MINORITY GROUP
COMPRISED MORE THAN 5 PERCENT OF THE VOTING-AGE POPULATION. IT THEN EXTENDED COVERAGE OF
THE ACT TO THOSE JURISDICTIONS WHICH HAD USED A TEST OR DEVICE AS OF NOVEMBER 1, 1972, AND

HAD REGISTRATION OR VOTER TURNOUT RATES LESS THAN 50 PERCENT. 16

MOREOVER, CONGRESS REQUIRED THAT LANGUAGE ASSISTANCE BE PROVIDED THROUGHOUT THE
ELECTORAL PROCESS WHERE MEMBERS OF A SINGLE LANGUAGE MINORITY COMPRISE MORE THAN 5
PERCENT OF THE VOTING-AGE POPULATION AND THE ILLITERACY RATE OF SUCH PERSONS AS A GROUP

IS HIGHER THAN THE NATIONAL ILLITERACY RATE. 17

FINALLY, CONGRESS AMENDED SECTION 2 OF THE VOTING RIGHTS ACT-- THE GENERAL PROHIBITION
AGAINST VOTING DISCRIMINATION NATIONWIDE-- TO COVER DISCRIMINATION BASED ON MEMBERSHIP IN
A LANGUAGE MINORITY GROUP. IN ADOPTING THIS AMENDMENT, CONGRESS INDICATED THAT THE BASIS
FOR THIS EXPANDED SECTION 2 WAS NOT ONLY THE FIFTEENTH AMENDMENT, BUT ALSO THE FOURTEENTH
AS WELL.

V. THE CONTINUING NEED FOR SECTION 5 PRECLEARANCE

IN THE COMMITTEE'S VIEW THE EXTENSIVE HEARING RECORD COMPLIED BY THE SENATE AND
THE HOUSE JUDICIARY COMMITTEE DEMONSTRATES CONCLUSIVELY THAT THE ACT'S PRECLEARANCE
REQUIREMENT MUST BE CONTINUED.

THERE IS VIRTUAL UNANIMITY AMONG THOSE WHO HAVE STUDIED THE RECORD THAT SECTION 5
PRECLEARANCE SHOULD BE EXTENDED. THE SUBCOMMITTEE ON THE CONSTITUTION WAS UNANIMOUS
ON THIS POINT. AS THE SUBCOMMITTEE REPORT NOTED, ‘NEARLY EVERY WITNESS ACKNOWLEDGED

SOME NEED FOR THE CONTINUANCE OF SECTION 5 COVERAGE.‘ 18 THE COMMITTEE'S ANALYSIS OF
THE PERFORMANCE OF THE COVERED JURISDICTIONS IN RECENT YEARS CONSTITUTES THE BASIS FOR
OUR CONCLUSION THAT SECTION 5, AS WELL AS THE OTHER SPECIAL PROVISIONS, REMAIN NECESSARY
AND APPROPRIATE LEGISLATION TO ENSURE *10  **187  THE FULL ENFORCEMENT OF THE RIGHTS

GUARANTEED BY THE FOURTEENTH AND FIFTEENTH AMENDMENTS TO THE CONSTITUTION. 19

ALTHOUGH WE HAVE COME A LONG WAY SINCE 1965, THE NATION'S TASK IN SECURING VOTING RIGHTS IS
NOT FINISHED. CONTINUED PROGRESS TOWARD EQUAL OPPORTUNITY IN THE ELECTORAL PROCESS WILL
BE HALTED IF WE ABANDON THE ACT'S CRUCIAL SAFEGUARDS NOW.

THE COMMITTEE IS EQUALLY CONCERNED ABOUT THE RISK OF LOSING WHAT PROGRESS HAS ALREADY
BEEN WON. THE GAINS ARE FRAGILE. WITHOUT THE PRECLEARANCE OF NEW LAWS, MANY OF THE

ADVANCES OF THE PAST DECADE COULD BE WIPED OUT OVERNIGHT WITH NEW SCHEMES AND DEVICES. 20

EXTENT OF OBJECTIONS

THE EXTENT OF OBJECTIONS UNDER SECTION 5 HAS REMAINED SUBSTANTIAL. WHILE SOME PROGRESS
CONTINUES TO BE MADE, RACIAL AND LANGUAGE MINORITY DISCRIMINATION AFFECTING THE RIGHT
TO VOTE PERSISTS THROUGHOUT THE JURISDICTIONS COVERED BY THE SECTION 5 PRECLEARANCE
REQUIREMENT. ALL TOO OFTEN, THE BACKGROUND OF REJECTED SUBMISSIONS-- THE FAILURE TO
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CHOOSE UNOBJECTIONABLE ALTERNATIVES, THE ABSENCE OF AN INNOCENT EXPLANATION FOR THE
PROPOSED CHANGE, THE DEPARTURE FROM PAST PRACTICE AS MINORITY VOTING STRENGTH REACHES
NEW LEVELS, AND, IN SOME INSTANCES, DIRECT INDICATIONS OF RACIAL CONSIDERATIONS-- SERVES TO
UNDERLINE THE CONTINUING NEED FOR SECTION 5.

A REVIEW OF THE KINDS OF PROPOSED CHANGES THAT HAVE BEEN OBJECTED TO BY THE ATTORNEY
GENERAL IN RECENT YEARS REVEALS THE TYPES OF IMPEDIMENTS THAT STILL FACE MINORITY VOTERS
IN THE COVERED JURISDICTIONS. AMONG THE TYPES OF CHANGES THAT HAVE BEEN OBJECTED TO MOST
FREQUENTLY IN THE PERIOD FROM 1975-1980 ARE ANNEXATIONS; THE USE OF AT-LARGE ELECTIONS,
MAJORITY VOTE REQUIREMENTS, OR NUMBERED POSTS; AND THE REDISTRICTING OF BOUNDARY LINES.
21

THIS REFLECTS THE FACT THAT, SINCE THE ADOPTION OF THE VOTING RIGHTS ACT, COVERED
JURISDICTIONS HAVE SUBSTANTIALLY MOVE FROM THE DIRECT, OVER IMPEDIMENTS TO THE RIGHT TO

VOTE TO MORE SOPHISTICATED DEVICES THAT DILUTE MINORITY VOTING STRENGTH. 22

*11  **188  SOME EXAMPLES OF CHANGES OBJECTED TO BY THE DEPARTMENT OF JUSTICE SINCE THE

LAST EXTENSION OF THE ACT ARE ILLUSTRATIVE: 23

HOLLY SPRINGS, MISSISSIPPI, A MAJORITY BLACK CITY, REDREW ITS FOUR DISTRICTS. THE NEW PLAN
DRASTICALLY REDUCED MINORITY VOTING STRENGTH. MOST OF THE BLACK RESIDENTS WERE PUT INTO
TWO OVERPOPULATED (AND THEREFORE UNDERREPRESENTED) DISTRICTS, WHILE MOST OF THE WHITE
WERE PUT INTO THE OTHER TWO DISTRICTS, WHICH WERE UNDERPOPULATED. THE ATTORNEY GENERAL

OBJECTED IN 1981. 24

THE BURLESON COUNTY, TEXAS HOSPITAL DISTRICT ELIMINATED 12 OF ITS 13 POLLING PLACES,
LEAVING THE ONLY REMAINING POLLING PLACE 19 MILES FROM THE AREA WHERE BLACK VOTERS WERE
CONCENTRATED AND 30 MILES FROM THE AREA OF CONCENTRATION OF MEXICAN-AMERICAN VOTERS.

THE ATTORNEY GENERAL OBJECTED IN 1981. 25

IN JANUARY 1980, THE DE KALK COUNTY GEORGIA, BOARD OF REGISTRATION ADOPTED A POLICY THAT
IT WOULD NO LONGER APPROVE COMMUNITY GROUPS' REQUESTS TO CONDUCT VOTER REGISTRATION
DRIVES, EVEN THOUGH ONLY 24 PERCENT OF BLACK ELIGIBLE VOTERS WERE REGISTERED, COMPARED
TO 81 PERCENT OF WHITES. A LAWSUIT WAS REQUIRED TO MAKE THE COUNTY SUBMIT THE CHANGE, AND

THE ATTORNEY GENERAL OBJECTED. 26

NORTH CAROLINA DREW A CONGRESSIONAL DISTRICTING PLAN THAT MINIMIZED THE VOTING
STRENGTH OF BLACK VOTERS IN THE DURHAM AREA. THE ATTORNEY GENERAL OBJECTED IN 1981,
NOTING THAT THE PLAN NOT ONLY HAD A DISCRIMINATORY EFFECT BUT ALSO APPEARED TO HAVE A

DISCRIMINATORY PURPOSE. 27

IN 1981, PETERSBURG, VIRGINIA, DREW A REDISTRICTING PLAN THAT VIRTUALLY INSURED WHITE
CONTROL EVEN THOUGH BLACKS MAKE UP 61 PERCENT OF THE CITY. ON SUBMISSION TO THE ATTORNEY
GENERAL, AN OBJECTION WAS ENTERED UNDER SECTION 5, POINTING OUT THAT THE EFFECT-- AS
WELL AS THE PURPOSE (AS SHOWN BY WHITE COUNCIL MEMBERS/ STATEMENTS)-- OF THE PLAN WAS

DISCRIMINATORY. 28
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IN 1979 THE DEPARTMENT OF JUSTICE OBJECTED TO A SOUTH DAKOTA LAW THAT WOULD HAVE

NULLIFIED THE EFFECT OF A JUDICIAL DECISION 29 THAT GAVE THE RESIDENTS OF TWO UNORGANIZED
COUNTIES-- WHOSE POPULATIONS ARE PREDOMINANTLY INDIAN-- THE RIGHT TO VOTE FOR COUNTY
OFFICIALS IN THE ORGANIZED COUNTIES TO WHICH THEY ARE ATTACHED.

ON OCTOBER 27, 1981, THE ATTORNEY GENERAL OBJECTED TO THE PORTION OF THE NEW YORK
CITY COUNCIL REDISTRICTING PLAN, CONCERNING THE THREE COUNTIES COVERED BY SECTION 5--
NEW YORK (MANHATTAN), KINGS (BROOKLYN) AND BRONX, BECAUSE THE GERRYMANDERED DISTRICTS

DISCRIMINATED AGAINST BLACK AND HISPANIC VOTERS. 30

*12  **189  MANY OF THE PRACTICES TO WHICH OBJECTIONS HAVE BEEN ENTERED ARE COMPLEX AND
SUBTLE. SOPHISTICATED RULES REGARDING ELECTIONS MAY SEEM PART OF THE EVERYDAY ROUGH-AND-
TUMBLE OF AMERICAN POLITICS-- TACTICS USED TRADITIONALLY BY THE ‘INS‘ AGAINST THE ‘OUTS‘.
VIEWED IN CONTEXT, HOWEVER, THE SCHEMES REPORTED HERE ARE CLEARLY THE LATEST IN A DIRECT
LINE OF REPEATED EFFORTS TO PERPETUATE THE RESULTS OF PAST VOTING DISCRIMINATION AND TO
UNDERMINE THE GAINS WON UNDER OTHER SECTIONS OF THE VOTING RIGHTS ACT.

THE BREADTH OF THE CONTINUING PROBLEM IS PERHAPS BEST SHOWN BY THE SECTION 5 OBJECTIONS
TO STATEWIDE REDISTRICTING PLANS FOLLOWING THE 1980 CENSUS. IN THE PAST YEAR THE ATTORNEY
GENERAL HAS OBJECTED TO STATEWIDE PLANS IN VIRGINIA (STATE HOUSE AND SENATE), ARIZONA
(STATE HOUSE AND SENATE), NORTH CAROLINA (STATE HOUSE, SENATE AND CONGRESSIONAL DISTRICTS),
SOUTH CAROLINA (STATE HOUSE), GEORGIA (STATE HOUSE, SENATE AND CONGRESSIONAL DISTRICTS).
ALABAMA (STATE HOUSE AND SENATE), MISSISSIPPI (CONGRESSIONAL DISTRICTS), AND TEXAS (STATE
HOUSE, SENATE AND CONGRESSIONAL DISTRICTS). IN SOME OF THESE CASES SUCCESSIVE PLANS HAVE

BEEN SUBMITTED AND REJECTED SEVERAL TIMES. 31

NON-COMPLIANCE

IN ADDITION TO THE CONTINUING LEVEL OF OBJECTIONAL VOTING LAW CHANGES, DISAPPOINTING
GAPS IN THE COMPLIANCE WITH SECTION 5 ARE SIGNIFICANT EVIDENCE OF THE CONTINUING NEED FOR
THE PRECLEARANCE REQUIREMENTS.

NON-COMPLIANCE GENERALLY HAS TAKEN TWO FORMS. FIRST, THERE HAS BEEN CONTINUED
WIDESPREAD FAILURE TO SUBMIT PROPOSED CHANGES IN ELECTION LAW FOR SECTION 5 REVIEW BEFORE
ATTEMPTING TO IMPLEMENT THE CHANGE. SECOND, THERE CONTINUE TO BE INSTANCES OF CHANGES
HAVING BEEN IMPLEMENTED DESPITE A PRIOR DEPARTMENT OF JUSTICE OBJECTION.

THE SUBCOMMITTEE ON THE CONSTITUTION RECEIVED TESTIMONY DETAILING THE EXTENT OF NON-
COMPLIANCE WITH THE ACT BY COVERED JURISDICTIONS. A REPRESENTATIVE OF THE SOUTHERN
REGIONAL COUNCIL TESTIFIED THAT HIS ORGANIZATION'S RESEARCH SHOWED THAT ‘SINCE 1965 IN SIX
SOUTHERN STATES AS MANY AS 750 STATE ENACTMENTS AFFECTING VOTING HAVE BEEN PASSED BY

STATE LEGISLATURES AND HAVE NOT BEEN SUBMITTED FOR REVIEW UNDER SECTION 5. 32

THE WITNESS ALSO TESTIFIED THAT ‘THE FAILURE OF LOCAL GOVERNMENTS TO SUBMIT CHANGES
IN PRACTICES AND POLICIES THAT THEY ADOPT ON THE LOCAL *13  **190  LEVEL AFFECTING VOTING
MAY BE PREVALENT, IF NOT MORE WIDESPREAD, THAN THE PATTERN OF NON-COMPLIANCE OF STATE

GOVERNMENTS IN THE SOUTH.‘ 33
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DURING THE COURSE OF ITS HEARINGS, THE SUBCOMMITTEE RECEIVED NUMEROUS EXAMPLES OF NON-
SUBMISSIONS. TYPICAL OF THESE ARE:

SEVEN GEORGIA COUNTIES-- CALHOUN, CLAY, DOOLY, EARLY, MILLER, MORGAN, AND SEMINOLE--
SHIFTED FROM DISTRICT TO AT-LARGE ELECTIONS BETWEEN PASSAGE OF THE VOTING RIGHTS ACT
AND 1971, AND NONE OF THEM SUBMITTED THEIR CHANGES FOR PRECLEARANCE. IN SIX OF THE SEVEN

COUNTIES (ALL EXCEPT SEMINOLE) LITIGATION WAS REQUIRED TO GET THE CHANGE SUBMITTED. 34

IN THE THREE YEARS FOLLOWING PASSAGE OF THE VOTING RIGHTS ACT, THE CITY OF INDIANOLA,
MISSISSIPPI REDUCED THE PROPORTION OF ITS BLACK POPULATION BY MORE THAN 30 PERCENT THROUGH
ANNEXATION OF OUTLYING WHITE AREAS WHILE REFUSING CONTEMPORANEOUS REQUEST TO ANNEX
11 ADJOINING PREDOMINANTLY BLACK SUBDIVISIONS. THESE PREDOMINANTLY BLACK SUBDIVISIONS
RECEIVE CITY SERVICES BUT ARE EXCLUDED FROM VOTING FOR CITY OFFICIALS. NOT ONE OF THE
ANNEXATIONS WAS EVER SUBMITTED FOR PRECLEARANCE. IN 1981 THE DISTRICT COURT HELD THE CITY

IN VIOLATION OF THE VOTING RIGHTS ACT. 35

IN 1968, HANEYVILLE, ALABAMA WAS INCORPORATED WITH STRANGELY SHAPED BORDERS THAT MADE
IT 85 PERCENT WHITE-- IN A 77 PERCENT BLACK COUNTY YET THIS CHANGE WAS NOT SUBMITTED FOR A
DECADE. WHEN IT WAS FINALLY SUBMITTED THE ATTORNEY GENERAL OBJECTED ON THE GROUND THAT
THE INCORPORATION HAD BEEN DISCRIMINATORY BECAUSE THE SURROUNDING BLACK AREAS HAD BEEN

EXCLUDED. 36

AT LEAST AS DISTURBING AS SUCH FAILURES TO PRECLEAR CHANGES IS THE FREQUENCY WITH
WHICH JURISDICTIONS REFUSE TO COMPLY WITH SECTION 5 AFTER OBJECTIONS ARE ENTERED. THE LAW
IS UNAMBIGUOUS: A SECTION 5 OBJECTION IS FINAL AND BINDING UNLESS A CONTRARY JUDGMENT

IS OBTAINED FROM A THREE-JUDGE COURT IN THE DISTRICT OF COLUMBIA. 37 NONETHELESS, MANY
JURISDICTIONS HAVE SIMPLY REFUSED TO OBEY THE LAW. FOR EXAMPLE:

IN ROBESON COUNTY, NORTH CAROLINA, THE LUMBERTON CITY BOARD OF EDUCATION COMPLETED
THREE ANNEXATIONS BETWEEN 1967 AND 1970. NO SUBMISSION WAS MADE UNTIL A WRITTEN REQUEST
CAME FROM THE ATTORNEY GENERAL IN 1974. THE ATTORNEY GENERAL OBJECTED TO THE CHANGES ON
JUNE 2, 1975, AFTER FINDING STRONG INDICATIONS OF A RACIALLY DISCRIMINATORY PURPOSE BEHIND
THE ANNEXATIONS, BUT THE BOARD CONTINUED TO HOLD ELECTIONS FOR THE BOARD OF EDUCATION
UNDER THE THREE ANNEXATIONS, BETWEEN 1967 AND 1970. NO SUBMISSION WAS MADE UNTIL A WRITTEN
REQUEST CAME FROM THE ATTORNEY GENERAL IN 1974. THE ATTORNEY GENERAL OBJECT TO THE
CHANGES ON JUNE 2, 1975, AFTER FINDING STRONG INDICATIONS OF A RACIALLY DISCRIMINATORY
PURPOSE BEHIND THE ANNEXATIONS, BUT THE BOARD CONTINUED TO HOLD ELECTIONS FOR THE BOARD
OF EDUCATION UNDER THE THREE ANNEXATIONS, UNTIL AN INJUNCTION WAS ENTERED IN 1981, SIX

YEARS AFTER THE OBJECTIONS. 38

IN 1974, PIKE COUNTY, ALABAMA, SUBMITTED A PROPOSAL TO CHANGE FROM A SINGLE MEMBER
DISTRICT ELECTION SYSTEM FOR COUNTY COMMISSIONERS TO AN AT-LARGE ELECTION SYSTEM WITH
A RESIDENCY REQUIREMENT. THE DEPARTMENT OF JUSTICE OBJECTED. PIKE COUNTY NEVERTHELESS
PROCEEDED WITH ELECTIONS UNDER THE AT-LARGE SYSTEM IN 1976 AND 1978, UNTIL THE DEPARTMENT
OF JUSTICE FILED A CIVIL *14  **191  SUIT TO RESTRAIN COUNTY OFFICIALS FROM IGNORING THE

SECTION 5 OBJECTION. 39
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SUMTER COUNTY, SOUTH CAROLINA, ADOPTED AT-LARGE ELECTIONS IN 1967 AND NEVER SUBMITTED
THE CHANGE UNTIL 1976, WHEN THE ADOPTION OF THE HOME RULE LAW LED IT TO SUBMIT THE CHANGE

TO WHICH THE ATTORNEY GENERAL OBJECTED. THE OBJECTION HAS STILL NOT BEEN ENFORCED. 40

IN TEXAS, IN ORDER TO PREVENT THE IMPLEMENTATION OF A NUMBER OF PLANS TO WHICH THE JUSTICE

DEPARTMENT HAD OBJECTED, IT WAS NECESSARY FOR PRIVATE PLAINTIFFS TO FILE SUIT. 41

THESE EXAMPLES OF RECENT SECTION 5 OBJECTIONS AND NON-COMPLIANCE REPRESENT ONLY A
SMALL FRACTION OF THOSE THAT WERE BROUGHT TO THE ATTENTION OF THIS COMMITTEE AND THE
HOUSE OF REPRESENTATIVES.

IN THE COMMITTEE'S VIEW, THIS RECORD COMPELS THE CONCLUSION THAT THE PRE CLEARANCE
REMEDY IS STILL VITAL TO PROTECTING VOTING RIGHTS IN THE COVERED JURISDICTIONS AND THAT ITS
ENFORCEMENT SHOULD BE STRENGTHENED. THIS CONCLUSION IS STRENGTHENED BY THE REALIZATION
THAT THE ABUSES WHICH TAKE THE FORM OF VOTING CHANGES WHICH ARE NOT SUBMITTED OR
WHICH DRAW OBJECTIONS FROM THE ATTORNEY GENERAL ARE ONLY THE TIP OF THE ICEBERG. TYPES
OF ABUSES (APART FROM CHANGES) RANGE BROADLY FROM INTIMIDATION AND HARASSMENT TO
DISCOURAGEMENT OF REGISTRATION AND VOTING, TO MAINTENANCE OF DISCRIMINATORY ELECTION

PROCEDURES. 42 COMPLAINTS OF DISCRIMINATION HAVE ALSO BEEN REFLECTED IN JUDGMENTS AND
CONSENT DECREES IN VOTING DISCRIMINATION LAWSUITS, AS WELL AS IN THE INSTANCES WHERE THE
JUSTICE DEPARTMENT HAS FOUND IT NECESSARY TO DESIGNATE FEDERAL EXAMINERS, EITHER FOR
REGISTRATION OR TO ACCOMPANY FEDERAL OBSERVERS.

THE COMMITTEE EXPECTS THAT THIS EXTENSION OF SECTION 5 WILL RESULT IN GREATER COMPLIANCE
WITH THE ACT, INCLUDING A REDUCTION IN THE NUMBER OF OBJECTIONS, NON-SUBMISSIONS, AND
CHANGES IMPLEMENTED FOLLOWING AN OBJECTION BECAUSE OF THE ADDED INCENTIVE TO COMPLY

PROVIDED BY THE REVISED BAILOUT PROCEDURES. 43

THE COMMITTEE CONSIDERED AND REJECTED SUGGESTIONS THAT THE SECTION 5 PRECLEARANCE
PROVISION BE EXTENDED TO EVERY SINGLE JURISDICTION OF THE NATION. IN OUR VIEW, THIS CONCEPT
OF NATIONWIDE PRECLEARANCE MISCONCEIVES THE BASIC THRUST OF THE PRECLEARANCE PROVISION
AND OVERLOOKS OTHER PROVISIONS OF THE ACT THAT ALREADY APPLY THROUGHOUT THE COUNTRY.
IF ENACTED, ‘NATIONWIDE PRECLEARANCE‘ WOULD RAISE SERIOUS PRACTICAL AND CONSTITUTIONAL
PROBLEMS.

*15  **192  FIRST, THE SUGGESTION THAT WE SHOULD CONSIDER ‘NATIONWIDE‘ PRECLEARANCE IS
MISLEADING. THE EXISTING PRECLEARANCE PROVISION WAS BASED ON A FORMULA TAILORED TO MEET
PROBLEMS OF VOTING DISCRIMINATION WHEREVER THEY OCCUR. THE PROVISION IS NOT LIMITED TO
ANY PARTICULAR REGION OF THE COUNTRY. TO THE CONTRARY, IT NOW APPLIES TO LITERALLY THE
FOUR CORNERS OF AMERICA: FROM COUNTIES OF HAWAII AND ALASKA, TO PARTS OF NEW ENGLAND AND
FLORIDA. IN FACT, MORE PEOPLE ARE PROTECTED IN THREE COVERED COUNTIES IN NEW YORK THAN IN
MOST OF THE SOUTHERN STATES. THE RECENT OBJECTIONS TO PROPOSED CHANGES IN NEW YORK CITY,
ARIZONA AND SOUTH DAKOTA UNDERSCORE THE FACT THE THE PRECLEARANCE PROVISION DOES NOT
SET A DOUBLE STANDARD FOR DIFFERENT REGIONS OF THE NATION.

SECOND, THE VOTING RIGHTS ACT ALREADY CONTAINS A NUMBER OF PROVISIONS THAT APPLY
LITERALLY IN EVERY JURISDICTION THROUGHOUT THE LAND. MOST IMPORTANT, SECTION 2-- THE ACT'S
GENERAL PROHIBITION AGAINST VOTING DISCRIMINATION-- APPLIES TO EVERY STATE AND COUNTY. THE
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REVISED VERSION OF SECTION 2 CONTAINED IN THIS BILL COULD BE USED EFFECTIVELY TO CHALLENGE
VOTING DISCRIMINATION ANYWHERE THAT IT MIGHT BE PROVED TO OCCUR. THE ACT ALSO CONTAINS A
PROVISION ALLOWING A COURT TO ORDER PRECLEARANCE IN A STATE OR POLITICAL SUBDIVISION NOT

PRESENTLY COVERED BY THE TRIGGERING FORMULA. 44

IN ADDITION, ENACTMENT OF NATIONWIDE PRECLEARANCE WOULD BE AN ADMINISTRATIVE
NIGHTMARE FOR THE DEPARTMENT OF JUSTICE. IT WOULD OVERLOAD THE SYSTEM. AS REPRESENTATIVE
HYDE VIVIDLY PUT THE PROBLEM DURING THE HOUSE HEARINGS, ‘IT (NATIONWIDE PRECLEARANCE)

WOULD STRENGTHEN THE ACT TO DEATH.‘ 45 IT IS ALREADY DIFFICULT FOR THE DEPARTMENT TO
ENFORCE THE EXISTING PRECLEARANCE PROVISIONS WITH LIMITED RESOURCES. THE DEPARTMENT'S
BURDEN WOULD BE INCREASED DRAMATICALLY IF IT WERE REQUIRED TO REVIEW PROPOSED CHANGES

FROM EVERY SINGLE STATE AND POLITICAL SUBDIVISION NOT NOW COVERED UNDER SECTION 5. 46

FINALLY, IN THE COMMITTEE'S VIEW, THERE IS A SERIOUS QUESTION OF WHETHER OR NOT

NATIONWIDE PRECLEARANCE WOULD BE CONSTITUTIONAL. AS NOTED ELSEWHERE, 47 THE SUPREME
COURT UPHELD THE ACT'S TRIGGERING FORMULA IN LARGE PART BECAUSE OF THE EXTENSIVE
CONGRESSIONAL FINDINGS OF VOTING DISCRIMINATION IN THE COVERED JURISDICTIONS. IT IS
DOUBTFUL THAT THE SUPREME COURT WOULD SUSTAIN IN THE EXTENSION OF THIS ‘UNCOMMON
EXERCISE OF CONGRESSIONAL POWER‘ IN THE ABSENCE OF A SIMILARLY DETAILED RECORD OF VOTING

DISCRIMINATION NATIONWIDE. 48

VI. AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT

A. OVERVIEW: PROPOSED AMENDMENT TO SECTION 2

THE PROPOSED AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT IS DESIGNED TO RESTORE THE
LEGAL STANDARD THAT GOVERNED VOTING DISCRIMINATION CASES PRIOR TO THE SUPREME COURT'S
DECISION IN BOLDEN. *16  **193  IN PRE-BOLDEN CASES PLAINTIFFS COULD PREVAIL BY SHOWING THAT
A CHALLENGED ELECTION LAW OR PROCEDURE, IN THE CONTEXT OF THE TOTAL CIRCUMSTANCES OF
THE LOCAL ELECTORAL PROCESS, HAD THE RESULT OF DENYING A RACIAL OR LANGUAGE MINORITY AN
EQUAL CHANCE TO PARTICIPATE IN THE ELECTORAL PROCESS. UNDER THIS RESULTS TEST, IT WAS NOT
NECESSARY TO DEMONSTRATE THAT THE CHALLENGED ELECTION LAW OR PROCEDURE WAS DESIGNED
OR MAINTAINED FOR A DISCRIMINATORY PURPOSE.

IN BOLDEN, A PLURALITY OF THE SUPREME COURT BROKE WITH PRECEDENT AND SUBSTANTIALLY
INCREASED THE BURDEN ON PLAINTIFFS IN VOTING DISCRIMINATION CASES BY REQUIRING PROOF OF
DISCRIMINATORY PURPOSE. THE COMMITTEE HAS CONCLUDED THAT THIS INTENT TEST PLACES AN
UNACCEPTABLY DIFFICULT BURDEN ON PLAINTIFFS. IT DIVERTS THE JUDICIAL INJURY FROM THE CRUCIAL
QUESTION OF WHETHER MINORITIES HAVE EQUAL ACCESS TO THE ELECTORAL PROCESS TO A HISTORICAL
QUESTION OF INDIVIDUAL MOTIVES.

IN OUR VIEW, PROOF OF DISCRIMINATORY PURPOSE SHOULD NOT BE A PREREQUISITE TO ESTABLISHING
A VIOLATION OF SECTION 2 OF THE VOTING RIGHTS ACT. THEREFORE, THE COMMITTEE HAS AMENDED
SECTION 2 TO PERMIT PLAINTIFFS TO PROVE VIOLATIONS BY SHOWING THAT MINORITY VOTERS WERE
DENIED AN EQUAL CHANCE TO PARTICIPATE IN THE POLITICAL PROCESS, I.E., BY MEETING THE PRO-
BOLDEN RESULTS TEST.
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IN REACHING THIS JUDGMENT, THE COMMITTEE HAS MADE SEVERAL KEY FINDINGS AS DETAILED IN
THE FOLLOWING PARTS OF THE SECTION:

REQUIRING PROOF OF A DISCRIMINATORY PURPOSE IS INCONSISTENT WITH THE ORIGINAL LEGISLATIVE
INTENT AND SUBSEQUENT LEGISLATIVE HISTORY OF SECTION 2. (PART B)

THE BOLDEN LITIGATION MARKED A RADICAL DEPARTURE FROM BOTH SUPREME COURT AND LOWER
FEDERAL COURT PRECEDENT IN VOTING DISCRIMINATION CASES. (PART C)

ELECTORAL DEVICES, INCLUDING AT-LARGE ELECTIONS, PER SE WOULD NOT BE SUBJECT TO ATTACK
UNDER SECTION 2. THEY WOULD ONLY BE VULNERABLE, IF, IN THE TOTALITY OF CIRCUMSTANCES,
THEY RESULTED IN THE DENIAL OF EQUAL ACCESS TO THE ELECTORAL PROCESS. WHILE THE PRESENCE
OF MINORITY ELECTED OFFICIALS IS A RECOGNIZED INDICATOR OF ACCESS TO THE PROCESS, THE
‘RESULTS‘ CASES MAKE CLEAR THAT THE MERE COMBINATION OF AN AT-LARGE ELECTION AND LACK OF
PROPORTIONAL REPRESENTATION IS NOT ENOUGH TO INVALIDATE THAT ELECTION METHOD. (PART D)

THE ‘RESULTS‘ TEST TO BE CODIFIED IN SECTION 2 IS A WELL DEFINED STANDARD, FIRST ENUNCIATED
BY THE SUPREME COURT AND FOLLOWED IN NUMEROUS LOWER FEDERAL COURT DECISIONS. THIS
TEST WILL PROVIDE AMPLE GUIDANCE TO FEDERAL COURTS WHEN THEY ARE CALLED UPON TO
REVIEW THE VALIDITY OF ELECTION LAWS AND PROCEDURES CHALLENGED UNDER SECTION 2. BOTH
THE SUPREME COURT AND LOWER FEDERAL COURT DECISIONS MAKE CLEAR THAT THERE IS NO
RIGHT TO PROPORTIONAL REPRESENTATION. IN CASE AFTER CASE, THE COURT EXPRESSLY REJECTED
PROPORTIONAL **194  REPRESENTATION, AND THE DISCLAIMER IN SECTION 2 CODIFIES THIS JUDICIAL
DISAVOWAL. (PART E)

THE INTENT TEST FOCUSES ON THE WRONG QUESTION AND PLACES AN UNACCEPTABLE BURDEN UPON
PLAINTIFFS IN VOTING DISCRIMINATION CASES. (PART F)

THE PROPOSED AMENDMENT TO SECTION 2 IS WELL WITHIN CONGRESS' CONSTITUTIONAL AUTHORITY.
IT IS NOT AN EFFORT TO OVERRULE A SUPREME *17  COURT INTERPRETATION OF THE CONSTITUTION,
RATHER IT PROVIDES A STATUTORY PROHIBITION WHICH THE CONGRESS FINDS IS NECESSARY TO
ENFORCE THE SUBSTANTIVE PROVISIONS OF THE 14TH AND 15TH AMENDMENTS. (PART G)

B. THE ORIGINAL LEGISLATIVE INTENT AS TO SECTION 2

THE COMMITTEE AMENDMENT REJECTING A REQUIREMENT THAT DISCRIMINATORY PURPOSE BE
PROVED TO ESTABLISH A VIOLATION OF SECTION 2 IS FULLY CONSISTENT WITH THE ORIGINAL
LEGISLATIVE UNDERSTANDING OF SECTION 2 WHEN THE ACT WAS PASSED IN 1965.

ADVOCATES OF AN INTENT REQUIREMENT FOR SECTION 2 CITE STATEMENTS IN THE LEGISLATIVE
HISTORY OF THE 1965 ACT TO THE EFFECT THAT SECTION 2 WAS DESIGNED TO TRACK THE FIFTEENTH
AMENDMENT, WHOSE WORDING IT FOLLOWS. THEY SUGGEST THAT THE FIFTEENTH AMENDMENT HAS
ALWAYS BEEN UNDERSTOOD TO REQUIRE PROOF OF DISCRIMINATORY PURPOSE. THEY CLAIM THAT,
INASMUCH AS CONGRESS CHOSE TO TRACK THE FIFTEENTH AMENDMENT, CONGRESS ALSO MUST HAVE
SOUGHT TO IMPOSE AN INTENT STANDARD IN SECTION 2. THIS THEY ARGUE THAT THE COMMITTEE
AMENDMENT IS NOT CONSISTENT WITH THE ORIGINAL UNDERSTANDING OF SECTION 2.

WHETHER THE FIFTEENTH OR FOURTEENTH AMENDMENT WERE UNDERSTOOD BY CONGRESS IN

1965 TO EMBODY AN INTENT REQUIREMENT IS ULTIMATELY OF LIMITED RELEVANCE. 49 HOWEVER,
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THE COMMITTEE HAS EXAMINED THE LEGISLATIVE HISTORY OF THE 1965 ENACTMENT, RELEVANT
LEGISLATIVE HISTORY FROM THE 1970 EXTENSION OF THE ACT, AND THE GENERAL UNDERSTANDING
IN 1965 OF WHAT WAS REQUIRED TO ESTABLISH A FIFTEENTH AMENDMENT VIOLATION. WE FIND NO
PERSUASIVE EVIDENCE TO SUPPORT THE ARGUMENT OUTLINED ABOVE THAT CONGRESS MADE PROOF OF
DISCRIMINATORY PURPOSE AN ESSENTIAL REQUIREMENT OF SECTION 2 WHEN IT WAS FIRST ENACTED.

DURING THE HEARINGS ON THE VOTING RIGHTS ACT OF 1965, ATTORNEY GENERAL KATZENBACH
TESTIFIED THAT SECTION 2 WOULD BAN ‘ANY KIND OF PRACTICE . . . IF ITS PURPOSE OR EFFECT WAS TO

DENY OR ABRIDGE THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.‘ 50

THIS STATEMENT IS NOT A STRAY REMARK IN THE EXTENSIVE PROCEEDINGS THAT LED TO THE ACT'S
PASSAGE. IT IS THE MOST DIRECT EVIDENCE OF HOW THE CONGRESS UNDERSTOOD THE PROVISION, SINCE
CONGRESS RELIED UPON THE ATTORNEY GENERAL TO EXPLAIN THE MEANING AND OPERATION OF THIS

EXECUTIVE BRANCH INITIATIVE. 51

*18  **195  IT IS TRUE THAT SECTION 2 ORIGINALLY HAD NO REFERENCE TO A RESULTS OR EFFECTS
STANDARD, WHILE SECTION 5 DOES. BUT AS SENATOR SPECTER NOTED AT THE HEARINGS, THAT
ARGUMENT PROVES NOTHING, INASMUCH AS SECTION 2 IS ALSO SILENT AS TO ANY INTENT STANDARD,

AND SECTION 5 REFERS TO PROOF OF BOTH DISCRIMINATORY PURPOSE AND DISCRIMINATORY EFFECT. 52

THROUGHOUT THE HEARINGS AND FLOOR DEBATES THERE WERE STATEMENTS EQUATING

DISCRIMINATORY ‘EFFECTS‘ WITH A DENIAL OR ABRIDGMENT OF THE RIGHT TO VOTE. 53 MOREOVER,
THERE HAS BEEN NO CITATION OF ANY POINT IN THE HEARINGS OR DEBATES WHICH SUGGESTS
THAT EITHER THE PROPONENTS OR THE OPPONENTS OF SECTION 2 THOUGHT THAT IT REACHED ONLY

PURPOSEFUL DISCRIMINATION. 54

THE LEGISLATIVE HISTORY OF THE 1970 EXTENSION OF THE ACT CONFIRMS THAT CONGRESS HAD NOT
MEANT TO LIMIT THE ORIGINAL SECTION 2 TO SITUATIONS IN WHICH DISCRIMINATORY INTENT WAS
PROVED.

IN 1970, THEN ATTORNEY GENERAL JOHN MITCHELL PROPOSED REPEALING SECTION 5, OFFERING
IN EXCHANGE NEW LANGUAGE EXPLICITLY AUTHORIZING THE ATTORNEY GENERAL TO BRING SUIT
ANYWHERE IN THE COUNTRY TO CHALLENGE ANY PRACTICE

WHICH HAS THE PURPOSE OR EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE ON ACCOUNT

OF RACE OR COLOR . . . 55

THE SENATE JUDICIARY COMMITTEE REJECTED HIS PROPOSAL ON THE GROUND THAT IT ADDED
NOTHING TO THE ACT. THE VIEWS STATED THAT

THE ATTORNEY GENERAL ALREADY HAS THE AUTHORITY TO BRING SUCH SUITS (UNDER SECTION 2). 56

IN 1973, THE FIFTH CIRCUIT, IN AN EN BANC OPINION BY THEN JUDGE GRIFFIN BELL, RULED THAT PROOF

OF DISCRIMINATORY PURPOSE WAS NOT REQUIRED UNDER SECTION 2 OF THE VOTING RIGHTS ACT. 57

IN THE FALL OF 1980, BASED ON A REVIEW OF THE SAME LEGISLATIVE HISTORY, THE ATTORNEY

GENERAL ALSO TOOK THE POSITION THAT SECTION 2 DID NOT REQUIRE PROOF OF INTENT. 58
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TURNING TO THE CONSTITUTIONAL CONTEXT IN WHICH SECTION 2 WAS FIRST ENACTED, THE
COMMITTEE FINDS THAT IT WAS DIFFERENT FROM THE SITUATION THAT THE CONGRESS NOW FACES
AFTER BOLDEN. IT IS IMPORTANT TO AVOID THE FALLACY OF ASSUMING THE TWO SITUATIONS ARE THE
SAME. IT IS TRUE THAT IN LIGHT OF THE 1980 BOLDEN DECISION, THE CONGRESS NOW MUST DECIDE
WHETHER TO HAVE SECTION 2 CONTINUE TO BE COEXTENSIVE WITH THE FIFTEENTH AND FOURTEENTH
AMENDMENTS, OR WHETHER TO MAINTAIN SECTION 2 AS A PROVISION AVAILABLE IN SITUATIONS WHERE
DISCRIMINATORY INTENT IS NOT PROVED. TODAY, CONGRESS FACES THAT CHOICE, BUT IT DID NOT IN 1965.

*19  **196  IN 1965 THERE SIMPLY WAS NO NEED FOR CONGRESS TO CHOOSE BETWEEN THOSE TWO
ASPECTS OF SECTION 2. IT WAS POSSIBLE IN 1965 TO REGARD SECTION 2 BOTH AS A RESTATEMENT
OF THE FIFTEENTH AMENDMENT, AND ALSO AS REACHING DISCRIMINATION WHETHER OR NOT INTENT
COULD BE ESTABLISHED. THE REASON IS THAT THERE WAS NO GENERAL UNDERSTANDING IN 1965
AMONG SCHOLARS, PRACTITIONERS, OR THE LOWER COURTS THAT THE FOURTEENTH AND FIFTEENTH
AMENDMENTS, THEMSELVES, ALWAYS REQUIRED PROOF OF DISCRIMINATORY INTENT TO ESTABLISH A

VIOLATION. 59

DEPENDING ON THE CIRCUMSTANCES AND THE EVIDENCE OF THE PARTICULAR CASE ALLEGING A
VIOLATION OF THOSE AMENDMENTS, THE SUPREME COURT FOCUSED ITS ANALYSIS SOMETIMES ON A

DISCRIMINATORY PURPOSES; 60 SOMETIMES ON A DISCRIMINATORY RESULTS; 61 AND SOMETIMES ON

BOTH. 62

C. THE LAW PRIOR TO THE MOBILE DECISION

AN EXAMINATION OF THE VOTE DILUTION CASES BEFORE BOLDEN REVEALS THAT BOLDEN WAS IN FACT
A MARKED DEPARTURE FROM PRIOR LAW.

THE PRINCIPLE THAT THE RIGHT TO VOTE IS DENIED OR ABRIDGED BY DILUTION OF VOTING STRENGTH
DERIVES FROM THE ONE-PERSON, ONE-VOTE REAPPORTIONMENT CASE OF REYNOLDS V. SIMS. THE
SUPREME COURT BASED ITS RULING ON THE FUNDAMENTAL VIEW THAT ‘ANY ALLEGED INFRINGEMENT
OF THE RIGHT OF CITIZENS TO VOTE MUST BE CAREFULLY AND METICULOUSLY SCRUTINIZED‘ BECAUSE
‘THE RIGHT TO EXERCISE THE FRANCHISE IN A FREE AND UNIMPAIRED MANNER IS PRESERVATIVE OF

OTHER BASIC CIVIL AND POLITICAL RIGHTS.‘ 63

IN DEFINING THE BASIC DILUTION PRINCIPLE, THE SUPREME COURT OBSERVED:

THERE IS MORE TO THE RIGHT TO VOTE THAN THE RIGHT TO MARK A PIECE OF PAPER AND DROP IT IN
A BOX OR THE RIGHT TO PULL A LEVER IN A VOTING BOOTH. THE RIGHT TO VOTE INCLUDES THE RIGHT
TO HAVE THE BALLOT COUNTED . . . IT ALSO INCLUDES THE RIGHT TO HAVE THE VOTE COUNTED AT FULL
VALUE WITHOUT DILUTION OR DISCOUNT . . . THAT FEDERALLY PROTECTED RIGHT SUFFERS SUBSTANTIAL
DILUTION . . . (WHERE A) FAVORED GROUP HAS FULL VOTING STRENGTH . . . (AND) THE GROUPS NOT IN

FAVOR HAVE THEIR VOTES DISCOUNTED. 64

*20  **197  REYNOLDS INVOLVED DILUTION OF VOTES AS A RESULT OF POPULATION DISPARITIES
AMONG LEGISLATIVE DISTRICTS, BUT SIX MONTHS LATER THE SUPREME COURT RECOGNIZED THAT
POPULATION DIFFERENCES WERE NOT THE ONLY WAY IN WHICH A FACIALLY NEUTRAL DISTRICTING
PLAN MIGHT UNCONSTITUTIONALLY UNDERVALUE THE VOTES OF SOME AND OVERVALUE THE VOTES OF
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OTHERS. IN FORTSON V. DORSEY, THE SUPREME COURT HELD THAT THE USE OF MULTI-MEMBER DISTRICTS
WAS NOT UNCONSTITUTIONAL PER SE, BUT WARNED:

IT MIGHT WELL BE THAT, DESIGNEDLY OR OTHERWISE, A MULTI-MEMBER CONSTITUENCY
APPORTIONMENT SCHEME, UNDER THE CIRCUMSTANCES OF A PARTICULAR CASE, WOULD OPERATE TO
MINIMIZE OR CANCEL OUT THE VOTING STRENGTH OF RACIAL OR POLITICAL ELEMENTS OF THE VOTING

POPULATION. 65

THE NEXT YEAR IN BURNS V. RICHARDSON, 384 U.S. 73 (1966) THE COURT MADE IT EVEN CLEARER THAT
PLAINTIFF COULD PREVAIL BY PROVING AN ‘INVIDIOUS RESULT.‘ AS IT HAD IN FORTSON, THE COURT
INDICATED THAT APPORTIONMENT SCHEMES WHICH INCLUDES MULTI-MEMBER DISTRICTS CONSTITUTE
INVIDIOUS DISCRIMINATION IF IT CAN BE SHOWN THAT:

DESIGNEDLY OR OTHERWISE, A MULTI-MEMBER CONSTITUENCY APPORTIONMENT SCHEME, UNDER THE
CIRCUMSTANCES OF A PARTICULAR CASE, WOULD OPERATE TO MINIMIZE OR CANCEL OUT THE VOTING

STRENGTH OF RACIAL OR POLITICAL ELEMENTS OF VOTING POPULATION. 66

THE COURT THEN EXPLAINED THAT THE STANDARD WAS WHETHER THE EVIDENCE SHOWED ‘THAT THE
MULTI-MEMBER DISTRICTING WAS DESIGNED TO HAVE OR HAD THE INVIDIOUS EFFECT NECESSARY TO A

JUDGMENT OF THE UNCONSTITUTIONALITY OF THE DISTRICTING‘. 67

THE COURT DIRECTLY CONSIDERED A RACIAL DILUTION CHALLENGE IN WHITCOMB V. CHAVIS,
REJECTING A CLAIM THAT A STATE LEGISLATIVE REAPPORTIONMENT PLAN OPERATED ‘TO MINIMIZE

OR CANCEL OUT‘ MINORITY VOTING STRENGTH. 68 BLACK VOTERS OF INDIANAPOLIS, INDIANA,
CHALLENGED THE PLAN FOR AT-LARGE ELECTION OF EIGHT STATE SENATORS AND 15 ASSEMBLY
MEMBERS FROM A COUNTYWIDE MULTIMEMBER LEGISLATIVE DISTRICT. THE DISTRICT **198  COURT
SUSTAINED THE PLAINTIFF'S CONTENTION THAT THEIR VOTING STRENGTH WAS UNCONSTITUTIONALLY
DILUTED, ON THE BASIS OF PROOF THAT BLACK GHETTO RESIDENTS WITH DISTRICT LEGISLATIVE
INTERESTS HAD BEEN CONSISTENTLY UNDERREPRESENTED IN THE LEGISLATURE IN COMPARISON WITH
THEIR PROPORTION OF THE POPULATION.

THE SUPREME COURT REVERSED, HOLDING THAT THE MERE FACT THAT GHETTO RESIDENTS WERE NOT
PROPORTIONATELY REPRESENTED DOES NOT PROVE A CONSTITUTIONAL VIOLATION UNLESS THEY WERE
DENIED EQUAL ACCESS TO THE POLITICAL PROCESS

NOR DOES THE FACT THAT THE NUMBER OF GHETTO RESIDENTS WHO WERE LEGISLATORS WAS NOT
IN PROPORTION TO GHETTO POPULATION SATISFACTORILY PROVE INVIDIOUS DISCRIMINATION, ABSENT
EVIDENCE AND FINDINGS THAT GHETTO RESIDENTS HAD LESS OPPORTUNITY THAN DID OTHER RESIDENTS

TO PARTICIPATE IN THE POLITICAL PROCESSES AND TO ELECT LEGISLATORS OF THEIR CHOICE. 69

*21  THE EVIDENCE SHOWED THAT THE GHETTO AREA VOTED DEMOCRATIC, THAT THE REPUBLICANS
WON FOUR OF THE FIVE ELECTIONS FROM 1960 TO 1968, AND THAT IN 1964, WHEN THE DEMOCRATS
WON, GHETTO AREA SENATORS AND REPRESENTATIVES WERE ELECTED. NINE BLACKS HAD IN FACT BEEN
ELECTED TO THE LEGISLATURE FROM THE AT-LARGE DISTRICTS BETWEEN 1960 AND 1968. THUS, THE
MAJORITY CONCLUDED:

THE FAILURE OF THE GHETTO TO HAVE LEGISLATIVE SEATS IN PROPORTION TO ITS POPULATION
EMERGES MORE AS A FUNCTION OF LOSING ELECTIONS THAN OF BUILT-IN BIAS AGAINST POOR NEGROES.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966138194&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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THE VOTING POWER OF GHETTO RESIDENTS MAY HAVE BEEN ‘CANCELLED OUT,‘ AS THE DISTRICT COURT

HELD, BUT THIS SEEMS A MERE EUPHEMISM FOR POLITICAL DEFEAT AT THE POLLS. 70

IN WHITCOMB, PLAINTIFFS CONCEDED THAT THERE WAS NO EVIDENCE OF DISCRIMINATORY INTENT.
71 IF INTENT HAD BEEN REQUIRED TO PROVE A VIOLATION THE OPINION WOULD HAVE ENDED AFTER
IT ACKNOWLEDGED PLAINTIFF'S CONCESSION. BUT THE COURT PROCEEDED TO ENGAGE IN A LENGTHY
ANALYSIS OF WHETHER THE CHALLENGED SYSTEM RESULTED IN AN UNCONSTITUTIONAL DILUTION OF
MINORITY VOTING STRENGTH. SIMILARLY, ABATE V. MUNDT, DECIDED THE SAME DAY, INDICATED THAT
MULTI-MEMBER DISTRICTING PLANS WOULD BE STRUCK DOWN IF THEY ‘OPERATE TO IMPAIR THE VOTING

STRENGTH OF PARTICULAR RACIAL OR POLITICAL ELEMENTS . . . .‘ 72

IN WHITE V. REGESTER, THE SUPREME COURT UPHELD A DISTRICT COURT DECISION INVALIDATING
MULTI-MEMBER DISTRICTS IN DALLAS AND BEXAR COUNTIES, TEXAS, BECAUSE THEY ‘OPERATED
TO DILUTE THE VOTING STRENGTH OF RACIAL AND ETHNIC MINORITIES‘ AND ‘THE IMPACT OF THE

MULTI-MEMBER DISTRICT ON (MEXICAN-AMERICANS) CONSTITUTED INVIDIOUS DISCRIMINATION.‘ 73

THE WHITE DECISION DID NOT ANALYZE THE MOTIVATION OF THE LEGISLATORS. THERE WAS NO
DISCUSSION OF THE PURPOSE BEHIND THE CHALLENGED **199  SYSTEM, AND NO FINDINGS OF
DISCRIMINATORY INTENT. THE FOCUS WAS ON ACTUAL RESULT OF THE LEGISLATION ‘BASED ON THE

TOTALITY OF THE CIRCUMSTANCES‘ 74 THE SUPREME COURT EXPRESSLY HELD THAT THERE WAS NO
RIGHT TO PROPORTIONAL REPRESENTATION; PLAINTIFF'S BURDEN WAS TO PROVE A DENIAL OF EQUAL
OPPORTUNITY:

TO SUSTAIN SUCH CLAIMS, IT IS NOT ENOUGH THAT THE RACIAL GROUP ALLEGEDLY DISCRIMINATED
AGAINST HAS NOT HAD LEGISLATIVE SEATS IN PROPORTION TO ITS VOTING POTENTIAL. THE PLAINTIFFS'
BURDEN IS TO PRODUCE EVIDENCE TO SUPPORT FINDINGS THAT THE POLITICAL PROCESSES LEADING
TO NOMINATION AND ELECTION WERE NOT EQUALLY OPEN TO PARTICIPATION BY THE GROUP IN
QUESTION-- THAT ITS MEMBERS HAD LESS OPPORTUNITY THAN DID OTHER RESIDENTS IN THE DISTRICT TO

PARTICIPATE IN THE POLITICAL PROCESSES AND TO ELECT LEGISLATORS OF THEIR CHOICE. ID. AT 765-66. 75

THE COURT HELD THAT PLAINTIFFS HAD ESTABLISHED VOTING RIGHTS DENIALS ON THE BASIS OF
FINDINGS THAT SHOWED--

A ‘HISTORY OF OFFICIAL RACIAL DISCRIMINATION IN TEXAS, WHICH, AT TIMES, TOUCHED THE RIGHT
OF NEGROES TO REGISTER AND VOTE AND TO PARTICIPATE IN THE DEMOCRATIC PROCESSES.‘

*22  A MAJORITY VOTE REQUIREMENT FOR PARTY PRIMARIES AND A ‘PLACE‘ OR POST REQUIREMENT
LIMITING CANDIDATES TO A SPECIFIED ‘PLACE‘ ON THE BALLOT, WHICH WERE NOT ‘IN THEMSELVES
IMPROPER NOR INVIDIOUS, (BUT WHICH) ENHANCED THE OPPORTUNITY FOR RACIAL DISCRIMINATION.‘

NO SUBDISTRICT RESIDENCY REQUIREMENT FOR CANDIDATES, MEANING THAT ‘ALL CANDIDATES MAY
BE SELECTED FROM OUTSIDE THE NEGRO RESIDENTIAL AREA.‘

SINCE RECONSTRUCTION, ONLY TWO BLACK CANDIDATES FROM DALLAS COUNTY HAD BEEN ELECTED
TO THE TEXAS HOUSE OF REPRESENTATIVES, AND THESE TWO WERE THE ONLY BLACKS EVER SLATED BY
THE DALLAS COMMITTEE FOR RESPONSIBLE GOVERNMENT, WHITE-DOMINATED SLATING GROUP.
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THE DALLAS COUNTY SLATING GROUP DID NOT NEED THE SUPPORT OF THE BLACK COMMUNITY TO
WIN ELECTIONS AND DID NOT EXHIBIT GOOD FAITH CONCERN FOR THE NEEDS AND ASPIRATIONS OF THE
BLACK COMMUNITY.

THE SLATING GROUP HAD EMPLOYED ‘RACIAL CAMPAIGN TACTICS‘ IN WHITE PRECINCTS TO DEFEAT
CANDIDATES WHO HAD THE OVERWHELMING SUPPORT OF THE BLACK COMMUNITY.

TURNING TO BEXAR COUNTY THE COURT FOUND THAT--

THE MEXICAN-AMERICAN COMMUNITY OF SAN ANTONIO HAD LONG ‘SUFFERED FROM, AND CONTINUES
TO SUFFER FROM, THE RESULTS AND EFFECTS OF INVIDIOUS DISCRIMINATION AND TREATMENT IN THE
FIELDS OF EDUCATION, EMPLOYMENT, ECONOMICS, HEALTH, POLITICS, AND OTHERS.‘

MEXICAN-AMERICANS SUFFERED ‘A CULTURAL AND LANGUAGE BARRIER THAT MAKES THEIR
PARTICIPATION IN THE COMMUNITY PROCESSES EXTREMELY DIFFICULT . . .‘

**200  A HISTORY OF A DISCRIMINATORY POLL TAX AND RESTRICTIVE VOTER REGISTRATION
PROCEDURES WHICH CONTINUED TO HAVE A RESIDUAL IMPACT REFLECTED IN DISPROPORTIONATELY
LOW VOTER REGISTRATION LEVELS.

ONLY FIVE MEXICAN-AMERICANS HAD SERVED ON THE TEXAS LEGISLATURE, AND ONLY TWO WERE
FROM THE BARRIO AREA.

THE BEXAR COUNTY LEGISLATIVE DELEGATION IN THE HOUSE ‘WAS INSUFFICIENTLY RESPONSIVE TO
MEXICAN-AMERICAN INTERESTS.‘

THE COURT THUS FOUND ON THE BASIS OF ‘THE TOTALITY OF THE CIRCUMSTANCES THAT,‘ MEXICAN-

AMERICANS WERE ‘EFFECTIVELY REMOVED FROM THE POLITICAL PROCESSES . . . ‘ 76

THUS, IT IS CLEAR THAT, PRIOR TO BOLDEN, PLAINTIFFS IN DILUTION CASES COULD PREVAIL BY
SHOWING EITHER DISCRIMINATORY RESULTS OR INTENT; SPECIFICALLY, IN NEITHER THE WHITCOMB NOR
THE WHITE DECISION DID THE SUPREME COURT UNDERTAKE A FACTUAL EXAMINATION OF THE INTENT
MOTIVATING THOSE WHO DESIGNED THE ELECTORAL DISTRICTS AT ISSUE. IN FACT, WHITE DOES NOT
CONTAIN A SINGLE WORD REGARDING THE MOTIVES OF THE STATE LEGISLATURE REDISTRICTING BOARD
THAT ADOPTED THE CHALLENGED PLANS. AS CIRCUIT JUDGE JOHN MINOR WISDOM, A 25-YEAR VETERAN
OF THE FEDERAL APPELLATE BENCH, CORRECTLY NOTED:

IN WHITE V. REGESTER AND WHITCOMB V. CHAVIS, THE LEADING CASES INVOLVING MULTI-MEMBER

DISTRICTS, THE SUPREME COURT DID NOT REQUIRE PROOF OF A LEGISLATIVE INTENT TO DISCRIMINATE. 77

*23  MOREOVER, WHITCOMB AND WHITE BOTH RECOGNIZED THAT, IN ORDER TO PREVAIL, PLAINTIFFS
HAD TO PROVE MORE THAN THAT MINORITY MEMBERS HAD NOT ELECTED LEGISLATORS IN PROPORTION
TO THEIR PERCENTAGE OF THE POPULATION.

IN APPROXIMATELY TWO DOZEN REPORTED DECISIONS PRIOR TO THE BOLDEN LITIGATION FEDERAL
COURTS, PARTICULARLY THE FIFTH CIRCUIT COURT OF APPEALS, HAVE ADHERED TO WHITE AND
WHITCOMB IN DECIDING VOTING DILUTION CASES.
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FIRST, PRIOR TO 1978, THE LOWER COURTS APPLIED A RESULTS TEST AND DID NOT REQUIRE A SHOWING

OF DISCRIMINATORY INTENT IN VOTING DILUTION CASES. 78 THE SEMINAL COURT OF APPEALS DECISION

WAS ZIMMER V. MCKEITHEN. 79 IN ZIMMER, THE FIFTH CIRCUIT, EN BANC MADE CLEAR THAT DILUTION
CASES COULD BE MAINTAINED ON EITHER AN INTENT OR A RESULTS BASIS. THE PLAINTIFF'S BURDEN WAS
TO SHOW:

EITHER, FIRST A RACIALLY MOTIVATED GERRYMANDER OR A PLAN DRAWN ALONG RACIAL LINES,
OR SECOND, THAT ‘ . . . DESIGNEDLY OR OTHERWISE AN APPORTIONMENT SCHEME, UNDER THE
CIRCUMSTANCES OF A PARTICULAR CASE, WOULD OPERATE TO MINIMIZE OR CANCEL OUT THE VOTING

STRENGTH OF RACIAL OR POLITICAL ELEMENTS OF THE VOTING POPULATION. 80

IN ZIMMER, THE COURT ARTICULATED THE FACTORS THAT THE SUPREME COURT HAD USED IN WHITE
TO APPRAISE THE IMPACT OF THE MULTI-MEMBER DISTRICTS. THE COURT CONCLUDED THAT THE FACT OF
DILUTION IS ESTABLISHED UPON PROOF OF THE EXISTENCE OF AN AGGREGATE OF THESE FACTORS. THE
SUPREME COURT'S PRONOUNCEMENT IN WHITE V. REGESTER, SUPRA, DEMONSTRATES, HOWEVER, THAT

NOT EVERY ONE OF THESE FACTORS NEEDS TO BE PROVED IN ORDER TO OBTAIN RELIEF. 81

**201  ZIMMER WAS SUBSEQUENTLY RELIED UPON IN THE VAST MAJORITY OF NEARLY TWO DOZEN

REPORTED DILUTION CASES. 82

OTHER CASES ALSO SPECIFICALLY FOLLOWED THE WHITE RESULTS TEST. 83

THUS, IT IS CLEAR THAT UNTIL THE FIFTH CIRCUIT IN 1978 ATTEMPTED TO RECONCILE WASHINGTON V.

DAVIS 84 WITH THE WHITE AND WHITCOMB, THE PREVAILING STANDARD IN VOTING DILUTION WAS THE
‘RESULTS‘ TEST AND INTENT WAS NOT A PREREQUISITE.

SECOND, IN CASE AFTER CASE THE LOWER FEDERAL COURTS FOLLOWED WHITE IN REPUDIATING THE
CONCEPT OF PROPORTIONAL REPRESENTATION. TYPICAL OF THE LOWER COURT TREATMENT OF THIS

ISSUE WAS THE FIFTH CIRCUIT'S DECISION IN PANIOR V. IBERVILLE PARISH SCHOOL BOARD: 85

MEMBERS OF A MINORITY GROUP HAVE NO FEDERAL RIGHT TO BE REPRESENTED IN LEGISLATIVE
BODIES IN PROPORTION TO THEIR NUMBERS IN THE GENERAL POPULATION.

THIRD, THE LOWER FEDERAL COURTS FOLLOWED THE PRONOUNCEMENT IN WHITE IN HOLDING MULTI-
MEMBER DISTRICTS ARE NOT PER SE UNCONSTITUTIONAL. APPLYING THE RESULTS TEST, THE COURTS
REPEATEDLY CONCLUDED THAT AT-LARGE *24  ELECTIONS WERE NOT VULNERABLE TO ATTACK UNLESS,
IN THE CONTEXT OF THE TOTAL CIRCUMSTANCES, DENIES MINORITY VOTERS AND EQUAL CHANCE TO

PARTICIPATE IN THE ELECTORAL SYSTEM. 86

THE BOLDEN CASE

BOLDEN INVOLVED A CHALLENGE TO THE CITY OF MOBILE'S AT-LARGE SYSTEM OF ELECTING

ITS CITY COMMISSIONER. 87 BLACK RESIDENTS OF MOBILE ARGUED THAT THE ELECTRICAL SYSTEM
IMPERMISSIBLY DILUTED THEIR VOTING STRENGTH IN VIOLATION OF THE FOURTEENTH AND FIFTEENTH
AMENDMENTS, AS WELL AS SECTION 2 OF THE VOTING RIGHTS ACT OF 1965.



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22

THE DISTRICT COURT CONCLUDED THAT THE AT-LARGE SYSTEM UNCONSTITUTIONALLY VIOLATED
PLAINTIFFS' VOTING RIGHTS BY ‘IMPROPERLY RESTRICTING THEIR ACCESS TO THE POLITICAL PROCESS.‘
88 AFTER REQUESTING SUBMISSIONS FROM PLAINTIFFS AND DEFENDANTS ON THE REMEDY ISSUE, THE
COURT ADOPTED A PLAN CALLING FOR A MAYOR AND FOR A CITY COUNCIL ELECTED FROM SINGLE

MEMBER DISTRICTS. 89

WHILE BOLDEN WAS PROCEEDING, THE SUPREME COURT HAD DECIDED TWO CASES WHICH INVOLVED

ALLEGATIONS OF RACIAL DISCRIMINATION IN EMPLOYMENT, WASHINGTON V. DAVIS, 426 U.S. 229 89A

(1976); AND HOUSING ARLINGTON HEIGHTS V. METROPOLITAN HOUSING DEVELOPMENT CORP., 429 U.S.

252 89B (1977). IN THESE TWO CASES, THE SUPREME COURT FOR THE FIRST TIME EXPRESSLY ADOPTED
A BROAD RULE REQUIRING PLAINTIFFS TO PROVE DISCRIMINATORY INTENT IN ORDER TO ESTABLISH A

CONSTITUTIONAL VIOLATION UNDER THE FOURTEENTH AMENDMENT. 90

**202  IN MOBILE AND COMPANION LITIGATION A YEAR LATER, THE FIFTH CIRCUIT TRIED TO
HARMONIZE WHITE, WHITCOMB AND ITS OWN PRIOR VOTE DILUTION CASES, WITH WASHINGTON AND

ARLINGTON HEIGHTS. 91 THE COURT OF APPEALS REINTERPRETED THE ‘RESULTS‘ TEST OF WHITE
AND ZIMMER, AND, FOR THE FIRST TIME, VIEWED THE FACTORS CONTROLLING IN THOSE CASES AS

CIRCUMSTANTIAL EVIDENCE OF DISCRIMINATORY INTENT. 92

*25  A DEEPLY SPLIT SUPREME COURT REVERSED THE LOWER COURTS. 93 JUSTICE STEWART WROTE THE
PLURALITY OPINION, FOR HIMSELF, CHIEF JUSTICE BURGER, JUSTICE POWELL AND JUSTICE REHNQUIST.

THE PLURALITY OPINION SAID THAT ‘RACIALLY DISCRIMINATORY MOTIVATION‘ IS A NECESSARY

INGREDIENT OF A FIFTEENTH AMENDMENT VIOLATION. 94 THE PLURALITY ALSO CONCLUDED THAT SINCE
SECTION 2 WAS DESIGNED BY CONGRESS TO TRACK THE FIFTEENTH AMENDMENT, IT TOO REQUIRES

PROOF OF DISCRIMINATORY INTENT. 95

THE PLURALITY ALSO CONCLUDED THAT THE FIFTEENTH AMENDMENT ONLY BARS DIRECT

INTERFERENCE WITH THE RIGHT TO VOTE AND DOES NOT REACH VOTING DILUTION CLAIMS. 96 FINALLY,
THE PLURALITY FOUND THAT A DISCRIMINATORY INTENT MUST BE SHOWN TO ESTABLISH A VIOLATION OF
THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT IN RACIAL VOTE DILUTION CASES.
WITH RESPECT TO THE EQUAL PROTECTION CLAIM, THE PLURALITY FOUND THAT THE CIRCUMSTANCES
DEEMED RELEVANT IN WHITE AND RELIED ON BY THE LOWER COURTS WERE INSUFFICIENT TO PROVE AN

UNCONSTITUTIONALLY DISCRIMINATORY PURPOSE. 97

JUSTICE STEWART ACKNOWLEDGED THE IMPACT OF THE WASHINGTON CASE ON THE PRIOR ANALYSIS
OF VOTE DILUTION CASES UNDER THE WHITE STANDARD:

THE DISTRICT COURT ASSESSED THE APPELLEES' CLAIMS IN LIGHT OF THE STANDARD THAT HAD BEEN
ARTICULATED BY THE COURT OF **203  APPEALS FOR THE FIFTH CIRCUIT IN ZIMMER V. MCKEITHEN, 485

F.2D 1297. THAT CASE, COMING BEFORE WASHINGTON V. DAVIS, 426 U.S. 229, 97A WAS QUITE EVIDENTLY
DECIDED UPON THE MISUNDERSTANDING THAT IT IS NOT NECESSARY TO SHOW A DISCRIMINATELY
PURPOSE IN ORDER TO PROVE A VIOLATION OF THE EQUAL PROTECTION CLAUSE-- THAT PROOF OF A

DISCRIMINATORY EFFECT IS SUFFICIENT. SEE 485 F.2D AT 1304-1305, AND N. 16. 98
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JUSTICES BLACKMUN AND STEVENS CONCURRED SEPARATELY IN THE RESULT REACHED BY THE

PLURALITY. 99

JUSTICES WHITE, MARSHALL AND BRENNAN DISSENTED. JUSTICE WHITE, THE AUTHOR OF BOTH WHITE
V. REGESTER AND WASHINGTON V. DAVIS CALLED THE PLURALITY'S OPINION ‘FLATLY INCONSISTENT‘
WITH WHITE AND FURTHER NOTED THAT IN HIS VIEW, THE EVIDENCE OF AN INFERENCE OF

DISCRIMINATORY INTENT IN MOBILE ‘IS EVEN MORE COMPELLING THAN THAT PRESENT IN WHITE . . . ‘ 100

JUSTICE WHITE SAID THAT THE PLURALITY HAD INCORRECTLY VIEWED EACH OF THE ZIMMER FACTORS IN
ISOLATION, REJECTING WHITE'S TOTALITY OF CIRCUMSTANCES TEST. JUSTICES MARSHALL AND BRENNAN
ARGUED THAT INTENT WAS NOT A REQUISITE IN VOTING DILUTION CASES BROUGHT UNDER EITHER THE

FOURTEENTH OR FIFTEENTH AMENDMENTS, 101 BUT THAT EVEN IF IT WERE THE APPELLEES HAD CLEARLY
MET THEIR BURDEN OF PROOF.

*26  A FAIR READING OF BOLDEN REVEALS THAT THE PLURALITY OPINION WAS A MARKED DEPARTURE
FROM EARLIER SUPREME COURT AND LOWER COURT VOTE DILUTION CASES. AS JUDGE GOLDBERG
WROTE IN JONES V. CITY OF LUBBOCK 625 F.2D, 21, 22, (1981), ‘THE SUPREME COURT (IN BOLDEN)
COMPLETELY CHANGED THE MODE OF ASSESSING THE LEGALITY OF ELECTORAL SCHEMES ALLEGED TO

DISCRIMINATE AGAINST A CLASS OF CITIZENS.‘ 102

IN BOLDEN, THE PLURALITY ABANDONED THE CLEAR AND WORKABLE TOTALITY OF CIRCUMSTANCES
TEST OF WHITE, BUT IN DOING SO IT FAILED TO ARTICULATE A SUBSTITUTE STANDARD TO GUIDE
FEDERAL COURTS IN THE FUTURE. AS JUSTICE WHITE NOTED, IN HIS DISSENT IN BOLDEN, THE PLURALITY'S

REJECTION OF THE WHITE TEST, ‘LEAVES THE COURTS BELOW ADRIFT ON UNCHARTED SEAS . . . ‘ 103

THE IMPACT OF BOLDEN UPON VOTING DILUTION LITIGATION BECAME APPARENT ALMOST
IMMEDIATELY AFTER THE COURT'S DECISION WAS HANDED DOWN ON APRIL 22, 1980. AS THE
SUBCOMMITTEE HEARD THROUGHOUT ITS HEARINGS, AFTER BOLDEN LITIGATORS VIRTUALLY STOPPED
FILING NEW VOTING DILUTION CASES. MOREOVER, THE DECISION HAD A DIRECT IMPACT ON VOTING
DILUTION CASES THAT WERE MAKING THEIR WAY THROUGH THE FEDERAL JUDICIAL SYSTEM.

PERHAPS THE MOST DRAMATIC EVIDENCE OF THE DRASTIC CHANGE WORKED BY BOLDEN IS THE
DECISION'S IMPACT ON THE EDGEFIELD COUNTY, SOUTH **204  CAROLINA CASE, MCCAIN V. LYBRAND.
ON APRIL 17, 1980, THE DISTRICT COURT RULED THE COUNTY'S AT-LARGE SYSTEM OF ELECTING COUNTY
COUNCIL MEMBERS WAS UNCONSTITUTIONAL. IN AN EXHAUSTIVE OPINION, THE DISTRICT COURT
FAITHFULLY APPLIED THE WHITE RESULTS TEST AND CONCLUDED THAT BLACKS SIMPLY DID NOT HAVE A
FAIR CHANCE TO PARTICIPATE IN THE SYSTEM. ‘BLACK PARTICIPATION IN EDGEFIELD COUNTY HAS BEEN

MERELY TOKENISM AND EVEN THIS HAS BEEN ON A VERY SMALL SCALE.‘ 104

DESPITE THE OVERWHELMING EVIDENCE OF UNEQUAL ACCESS TO THE ELECTORAL SYSTEM, THE
DISTRICT COURT'S DETERMINATION COULD NOT WITHSTAND THE IMPACT OF BOLDEN. SHORTLY AFTER
RENDERING ITS INITIAL DECISION THE DISTRICT COURT VACATED THE JUDGMENT AND STATED:

A CAREFUL READING OF MOBILE AND A RECONSIDERATION OF THE EVIDENCE IN THE PRESENT
EDGEFIELD COUNTY CASE CONVINCED THE COURT THAT THE PLAINTIFFS HAVE NOT PROVED THAT THE
VOTING PLAN FOR ELECTION OF MEMBERS OF THE COUNTY COUNCIL IN EDGEFIELD COUNTY WAS EITHER
CONCEIVED OR IS OPERATED AS A PURPOSEFUL DEVICE TO FURTHER RACIAL DISCRIMINATION NOR WAS IT
INTENDED TO INDIVIDUALLY DISCRIMINATE AGAINST BLACKS IN VIOLATION OF THE EQUAL PROTECTION

CLAUSE. 105
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THE EXTENT TO WHICH BOLDEN HAS CHANGED THE LAW IN VOTING DILUTION CASES IS ALSO
ILLUSTRATED BY RECENT LITIGATION ON REMAND IN BOLDEN, ITSELF. ON REMAND, FOLLOWING THE
SUPREME COURT'S DECISION IN BOLDEN, THE DISTRICT COURT WAS REQUIRED TO MAKE AN INQUIRY INTO
THE MOTIVES OF LEGISLATORS TO DETERMINE WHETHER THE SYSTEM WAS DEVISED OR MAINTAINED FOR
A DISCRIMINATORY PURPOSE. THE COURT FOUND ITSELF IMMERSED IN AN EXHAUSTIVE EXAMINATION
OF EACH DEVELOPMENT IN THE CITY COUNCIL ELECTION SYSTEM FROM 1814 TO THE PRESENT. IN ORDER
TO COMPLY WITH BOLDEN, THE DISTRICT COURT WAS FORCED TO RECREATE EVENTS SHEDDING LIGHT
ON THE MOTIVATION OF POLITICIANS WHO HELD OFFICE DURING THE SEVERAL CRUCIAL PERIODS UNDER
INVESTIGATION BETWEEN 1814 AND THE PRESENT. AN *27  EXHAUSTIVE SEARCH OF LOCAL NEWSPAPER
FILES AND OTHER RECORDS REVEALED A NUMBER OF RACIALLY INFLAMMATORY STATEMENTS BY THE
SPONSORS OF SOME OF THE PREDECESSOR LAWS IN QUESTION FROM THE BEGINNING OF THIS CENTURY.
THE COURT FOUND THAT THOSE SMOKING GUNS ‘LEAD UNERRINGLY‘ TO THE CONCLUSION THAT THE

(ADVOCATES OF THOSE LAWS) DESIRED AND INTENDED THE RESULT.‘ 106

D. THE OPERATION OF AMENDED SECTION 2

WITH THE BENEFIT OF THE RECORD OF EXPLANATION AND ANALYSIS OF THE SECTION 2 AMENDMENT

BY ITS CONGRESSIONAL SPONSORS AND WITNESSES IN THE HOUSE OF REPRESENTATIVES, 107 AND THE
EVEN MORE DETAILED, ALMOST EXHAUSTIVE, INQUIRY BY OUR SUBCOMMITTEE ON THE CONSTITUTION,
THE COMMITTEE HAS HAD AN OPPORTUNITY TO EXAMINE ALL THE ASPECTS OF THE ISSUES AND
IMPLICATIONS RAISED BY THE NEW LANGUAGE. BASED ON THIS EXAMINATION, THE COMMITTEE
BELIEVES THAT THE AMENDMENT IS SOUND, THAT IT IS NECESSARY AND APPROPRIATE TO ENSURE
FULL PROTECTION OF THE FOURTEENTH AND FIFTEENTH AMENDMENTS RIGHTS, AND THAT IT WILL NOT
PRESENT **205  THE DANGERS RAISED BY THOSE WHO HAVE OPPOSED IT-- A REQUIREMENT OF RACIAL
QUOTAS, OR AN ALL-OUT ASSAULT ON AT-LARGE ELECTION SYSTEMS IN GENERAL.

THE COMMITTEE DECIDED THAT IT WOULD BE USEFUL TO SPELL OUT MORE SPECIFICALLY IN THE
STATUTE THE STANDARD THAT THE PROPOSED AMENDMENT IS INTENDED TO CODIFY. TO THIS END, THE
COMMITTEE ADOPTED SUBSTITUTE LANGUAGE THAT IS FAITHFUL TO THE BASIC INTENT OF THE SECTION
2 AMENDMENT ADOPTED BY THE HOUSE AND INCLUDED IN S. 1992, AS INTRODUCED BY SENATORS
MATHIAS AND KENNEDY AND SPONSORED BY 63 OTHER SENATORS.

THE AMENDMENT TO THE LANGUAGE OF SECTION 2 IS DESIGNED TO MAKE CLEAR THAT PLAINTIFFS
NEED NOT PROVE A DISCRIMINATORY PURPOSE IN THE ADOPTION OR MAINTENANCE OF THE
CHALLENGED SYSTEM OF PRACTICE IN ORDER TO ESTABLISH A VIOLATION. PLAINTIFFS MUST EITHER

PROVE SUCH INTENT, 108 OR, ALTERNATIVELY, MUST SHOW THAT THE CHALLENGED SYSTEM OR PRACTICE,
IN THE CONTEXT OF ALL THE CIRCUMSTANCES IN THE JURISDICTION IN QUESTION, RESULTS IN
MINORITIES BEING DENIED EQUAL ACCESS TO THE POLITICAL PROCESS.

THE ‘RESULTS‘ STANDARD IS MEANT TO RESTORE THE PRE-MOBILE LEGAL STANDARD WHICH
GOVERNED CASES CHALLENGING ELECTION SYSTEMS OR PRACTICES AS AN ILLEGAL DILUTION OF THE
MINORITY VOTE. SPECIFICALLY, SUBSECTION (B) EMBODIES THE TEST LAID DOWN BY THE SUPREME

COURT IN WHITE. 109

IF THE PLAINTIFF PROCEEDS UNDER THE ‘RESULTS TEST‘, THEN THE COURT WOULD ASSESS THE
IMPACT OF THE CHALLENGED STRUCTURE OR PRACTICE ON THE BASIS OF OBJECTIVE FACTORS, RATHER
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THAN MAKING A DETERMINATION ABOUT THE MOTIVATIONS WHICH LAY BEHIND ITS ADOPTION OR
MAINTENANCE.

*28  AS THE SUPREME COURT HAS REPEATEDLY NOTED, DISCRIMINATORY ELECTION SYSTEMS OR
PRACTICES WHICH OPERATE, DESIGNEDLY OR OTHERWISE, TO MINIMIZE OR CANCEL OUT THE VOTING
STRENGTH AND POLITICAL EFFECTIVENESS OF MINORITY GROUPS, ARE AN IMPERMISSIBLE DENIAL OF
THE RIGHT TO HAVE ONE'S VOTE FULLY COUNT, JUST AS MUCH AS OUTRIGHT DENIAL OF ACCESS TO THE

BALLOT BOX. 110

IN ADOPTING THE ‘RESULT STANDARD‘ AS ARTICULATED IN WHITE V. REGESTER, THE COMMITTEE HAS
CODIFIED THE BASIC PRINCIPLE IN THAT CASE AS IT WAS APPLIED PRIOR TO THE MOBILE LITIGATION.

THE COMMITTEE HAS CONCLUDED THAT WHITE, AND THE DECISIONS FOLLOWING IT MADE NO FINDING
AND REQUIRED NO PROOF AS TO THE MOTIVATION OR PURPOSE BEHIND THE PRACTICE OR STRUCTURE IN

QUESTION. 111 REGARDLESS OF DIFFERING INTERPRETATIONS OF WHITE AND WHITCOMB, HOWEVER, AND
DESPITE THE PLURALITY OPINION IN MOBILE THAT THE WHITE INVOLVES AN ‘ULTIMATE‘ REQUIREMENT
OF PROVING DISCRIMINATORY PURPOSE, THE SPECIFIC **206  INTENT OF THIS AMENDMENT IS THAT THE
PLAINTIFFS MAY CHOOSE TO ESTABLISH DISCRIMINATORY RESULTS WITHOUT PROVING ANY KIND OF

DISCRIMINATORY PURPOSE. 112

SECTION 2 PROTECTS THE RIGHT OF MINORITY VOTERS TO BE FREE FROM ELECTION PRACTICES,
PROCEDURES OR METHODS, THAT DENY THEM THE SAME OPPORTUNITY TO PARTICIPATE IN THE POLITICAL
PROCESS AS OTHER CITIZENS ENJOY.

IF AS A RESULT OF THE CHALLENGED PRACTICE OR STRUCTURE PLAINTIFFS DO NOT HAVE AN EQUAL
OPPORTUNITY TO PARTICIPATE IN THE POLITICAL PROCESSES AND TO ELECT CANDIDATES OF THEIR
CHOICE, THERE IS A VIOLATION OF THIS SECTION. TO ESTABLISH A VIOLATION, PLAINTIFFS COULD SHOW
A VARIETY OF FACTORS, DEPENDING UPON THE KIND OF RULE, PRACTICE, OR PROCEDURE CALLED INTO
QUESTION.

TYPICAL FACTORS INCLUDE: 113

1. THE EXTENT OF ANY HISTORY OF OFFICIAL DISCRIMINATION IN THE STATE OR POLITICAL SUBDIVISION
THAT TOUCHED THE RIGHT OF THE MEMBERS OF THE MINORITY GROUP TO REGISTER, TO VOTE, OR
OTHERWISE TO PARTICIPATE IN THE DEMOCRATIC PROCESS;

*29  2. THE EXTENT TO WHICH VOTING IN THE ELECTIONS OF THE STATE OR POLITICAL SUBDIVISION
IS RACIALLY POLARIZED;

3. THE EXTENT TO WHICH THE STATE OR POLITICAL SUBDIVISION HAS USED UNUSUALLY LARGE
ELECTION DISTRICTS, MAJORITY VOTE REQUIREMENTS, ANTI-SINGLE SHOT PROVISIONS, OR OTHER
VOTING PRACTICES OR PROCEDURES THAT MAY ENHANCE THE OPPORTUNITY FOR DISCRIMINATION
AGAINST THE MINORITY GROUP;

4. IF THERE IS A CANDIDATE SLATING PROCESS, WHETHER THE MEMBERS OF THE MINORITY GROUP HAVE
BEEN DENIED ACCESS TO THAT PROCESS;
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5. THE EXTENT TO WHICH MEMBERS OF THE MINORITY GROUP IN THE STATE OR POLITICAL SUBDIVISION
BEAR THE EFFECTS OF DISCRIMINATION IN SUCH AREAS AS EDUCATION, EMPLOYMENT AND HEALTH,

WHICH HINDER THEIR ABILITY TO PARTICIPATE EFFECTIVELY IN THE POLITICAL PROCESS; 114

6. WHETHER POLITICAL CAMPAIGNS HAVE BEEN CHARACTERIZED BY OVERT OR SUBTLE RACIAL
APPEALS;

**207  7. THE EXTENT TO WHICH MEMBERS OF THE MINORITY GROUP HAVE BEEN ELECTED TO PUBLIC

OFFICE IN THE JURISDICTION. 115

ADDITIONAL FACTORS THAT IN SOME CASES HAVE HAD PROBATIVE VALUE AS PART OF PLAINTIFFS'
EVIDENCE TO ESTABLISH A VIOLATION ARE:

WHETHER THERE IS A SIGNIFICANT LACK OF RESPONSIVENESS ON THE PART OF ELECTED OFFICIALS TO

THE PARTICULARIZED NEEDS OF THE MEMBERS OF THE MINORITY GROUP. 116

WHETHER THE POLICY UNDERLYING THE STATE OR POLITICAL SUBDIVISION'S USE OF SUCH VOTING

QUALIFICATION, PREREQUISITE TO VOTING, OR STANDARD, PRACTICE OR PROCEDURE IS TENUOUS. 117

WHILE THESE ENUMERATED FACTORS WILL OFTEN BE THE MOST RELEVANT ONES, IN SOME CASES
OTHER FACTORS WILL BE INDICATIVE OF THE ALLEGED DILUTION.

THE CASES DEMONSTRATE, AND THE COMMITTEE INTENDS THAT THERE IS NO REQUIREMENT THAT ANY
PARTICULAR NUMBER OF FACTORS BE PROVED, OR THAT A MAJORITY OF THEM POINT ONE WAY OR THE

OTHER. 118

*30  WHITCOMB, WHITE, ZIMMER, AND THEIR PROGENY DEALT WITH ELECTORAL SYSTEM FEATURES
SUCH AS AT-LARGE ELECTIONS, MAJORITY VOTE REQUIREMENTS AND DISTRICTING PLANS. HOWEVER,
SECTION 2 REMAINS THE MAJOR STATUTORY PROHIBITION OF ALL VOTING RIGHTS DISCRIMINATION. IT
ALSO PROHIBITS PRACTICES, WHICH, WHILE EPISODIC AND NOT INVOLVING PERMANENT STRUCTURAL
BARRIERS, RESULT IN THE DENIAL OF EQUAL ACCESS TO ANY PHASE OF THE ELECTORAL PROCESS FOR
MINORITY GROUP MEMBERS.

IF THE CHALLENGED PRACTICE RELATES TO SUCH A SERIES OF EVENTS OR EPISODES, THE PROOF
SUFFICIENT TO ESTABLISH A VIOLATION WOULD NOT NECESSARILY INVOLVE THE SAME FACTORS AS
THE COURTS HAVE UTILIZED WHEN DEALING WITH PERMANENT STRUCTURAL BARRIERS. OF COURSE,
THE ULTIMATE TEST WOULD BE THE WHITE STANDARD CODIFIED BY THIS AMENDMENT OF SECTION 2;
WHETHER, IN THE PARTICULAR SITUATION, THE PRACTICE OPERATED TO DENY THE MINORITY PLAINTIFF

AN EQUAL OPPORTUNITY TO PARTICIPATE AND TO ELECT CANDIDATES OF THEIR CHOICE. 119

**208  THE REQUIREMENT THAT THE POLITICAL PROCESSES LEADING TO NOMINATION AND ELECTION
BE ‘EQUALLY OPEN TO PARTICIPATION BY THE GROUP IN QUESTION‘ EXTENDS BEYOND FORMAL OR
OFFICIAL BARS TO REGISTERING AND VOTING, OR TO MAINTAINING A CANDIDACY.

AS THE COURT SAID IN WHITE, THE QUESTION WHETHER THE POLITICAL PROCESSES ARE ‘EQUALLY

OPEN‘ DEPENDS UPON A SEARCHING PRACTICAL EVALUATION OF THE ‘PAST AND PRESENT REALITY.‘ 120
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FINALLY, THE COMMITTEE REITERATES THE EXISTENCE OF THE PRIVATE RIGHT OF ACTION UNDER
SECTION 2, AS HAS BEEN CLEARLY INTENDED BY CONGRESS SINCE 1965. SEE ALLEN V. BOARD OF
ELECTIONS, 393 U.S. 544 1969).

DISCLAIMER

WHEN A FEDERAL JUDGE IS CALLED UPON TO DETERMINE THE VALIDITY OF A PRACTICE CHALLENGED
UNDER SECTION 2, AS AMENDED, HE OR SHE IS REQUIRED TO ACT IN FULL ACCORDANCE WITH THE
DISCLAIMER IN SECTION 2 WHICH READS AS FOLLOWS:

THE EXTENT TO WHICH MEMBERS OF A PROTECTED CLASS HAVE BEEN ELECTED TO OFFICE IN THE
STATE OR POLITICAL SUBDIVISION IS ONE ‘CIRCUMSTANCE‘ WHICH MAY BE CONSIDERED, PROVIDED THAT
NOTHING IN THIS SECTION ESTABLISHES A RIGHT TO HAVE MEMBERS OF A PROTECTED CLASS ELECTED
IN NUMBERS EQUAL TO THEIR PROPORTION IN THE POPULATION.

CONTRARY TO ASSERTIONS MADE DURING THE FULL COMMITTEE MARK-UP OF THE LEGISLATION, THIS
PROVISION IS BOTH CLEAR AND STRAIGHTFORWARD.

*31  THIS DISCLAIMER IS ENTIRELY CONSISTENT WITH THE ABOVE MENTIONED SUPREME COURT AND
COURT OF APPEALS PRECEDENTS, WHICH CONTAIN SIMILAR STATEMENTS REGARDING THE ABSENCE OF
ANY RIGHT OF PROPORTIONAL REPRESENTATION. IT PUTS TO REST ANY CONCERNS THAT HAVE BEEN
VOICED ABOUT RACIAL QUOTAS.

THE BASIC PRINCIPLE OF EQUITY THAT THE REMEDY FASHIONED MUST BE COMMENSURATE WITH
THE RIGHT THAT HAS BEEN VIOLATED PROVIDES ADEQUATE ASSURANCE, WITHOUT DISTURBING THE
PRIOR CASE LAW OR PRESCRIBING IN THE STATUTE MECHANISTIC RULES FOR FORMULATING REMEDIES
IN CASES WHICH NECESSARILY DEPEND UPON WIDELY VARIED PROOF AND LOCAL CIRCUMSTANCES. THE
COURT SHOULD EXERCISE ITS TRADITIONAL EQUITABLE POWERS TO FASHION THE RELIEF SO THAT IT
COMPLETELY REMEDIES THE PRIOR DILUTION OF MINORITY VOTING STRENGTH AND FULLY PROVIDES
EQUAL OPPORTUNITY FOR MINORITY CITIZENS TO PARTICIPATE AND TO ELECT CANDIDATES OF THEIR

CHOICE. 121

**209  THE PROPOSED RESULTS TEST WAS DEVELOPED BY THE SUPREME COURT AND FOLLOWED IN
NEARLY TWO DOZEN CASES BY THE LOWER FEDERAL COURTS. THE RESULTS TEST IS WELL-KNOWN
TO FEDERAL JUDGES. IT IS NOT AN EASY TEST. AS ARTHUR FLEMMING TOLD THE SUBCOMMITTEE
ON THE CONSTITUTION, ‘WHITE V. REGESTER SETS REALISTIC STANDARDS FOR ANALYZING VOTING

DILUTION CASES.‘ 122 IT WAS ONLY AFTER THE ADOPTION OF THE RESULTS TEST AND ITS APPLICATION
BY THE LOWER FEDERAL COURTS THE MINORITY VOTERS IN MANY JURISDICTIONS FINALLY BEGAN TO
EMERGE FROM VIRTUAL EXCLUSION FROM THE ELECTORAL PROCESS. WE ARE ACTING TO RESTORE THE
OPPORTUNITY FOR FURTHER PROGRESS.

E. RESPONSES TO QUESTIONS RAISED ABOUT THE RESULTS TEST

OPPONENTS OF THE ‘RESULTS TEST‘ CODIFIED BY THE COMMITTEE HAVE MADE NUMEROUS
ALLEGATIONS AS TO THE POTENTIAL DANGERS OF ITS ADOPTION. AT BOTTOM, ALL OF THESE
ALLEGATIONS PROCEED FROM TWO ASSUMPTIONS, BOTH OF WHICH ARE DEMONSTRABLY INCORRECT.
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FIRST, THESE ALLEGATIONS ASSUME THAT THE ‘RESULTS TEST‘ IS A RADICALLY NEW AND UNTESTED
STANDARD FOR VOTING DISCRIMINATION SUITS, WITH UNKNOWN CONTOURS AND UNFORESEEABLE
CONSEQUENCES. OPPONENTS NONETHELESS ARE SOMEHOW CONFIDENT ENOUGH OF THE IMPLICATIONS
OF THIS ALLEGEDLY NEW STANDARD TO PREDICT THAT IT WILL:

INEVITABLY LEAD TO A REQUIREMENT OF PROPORTIONAL REPRESENTATION FOR MINORITY GROUPS ON
ELECTED BODIES;

MAKE THOUSANDS OF AT-LARGE ELECTION SYSTEMS ACROSS THE COUNTRY EITHER PER SE ILLEGAL OR
VULNERABLE ON THE BASIS OF THE SLIGHTEST EVIDENCE OF UNDERREPRESENTATION OF MINORITIES;
AND

BE A DEVISIVE FACTOR IN TOTAL COMMUNITIES BY EMPHASIZING THE ROLE OF RACIAL POLITICS.

THEY SPECIFICALLY LIST A NUMBER OF STATES AND CITIES WHOSE ELECTION SYSTEMS THEY ALLEGE
WOULD BE VULNERABLE UNDER THE COMMITTEE BILL.

THE SECOND ASSUMPTION, EQUALLY INCORRECT, IS THAT THE ONLY WAY TO SAFEGUARD AGAINST
THESE DANGERS IS TO MAKE PROOF OF DISCRIMINATORY INTENT AN ESSENTIAL ELEMENT OF
ESTABLISHING VIOLATIONS OF SECTION 2.

THE TESTIMONY AND OTHER EVIDENCE PRESENTED TO THE COMMITTEE BELIE BOTH ASSUMPTIONS.
THE PROOF LIES IN THE FACT THAT NUMEROUS COURTS *32  FOLLOWED AND APPLIED THE SAME
‘RESULTS TEST,‘ WITHOUT REQUIRING ANY PROOF OF INTENT, AND NONE OF THESE PREDICTED DIRE
CONSEQUENCES OCCURRED. THERE IS, IN SHORT, AN EXTENSIVE, RELIABLE AND REASSURING TRACK
RECORD OF COURT DECISIONS USING THE VERY STANDARD WHICH THE COMMITTEE BILL WOULD CODIFY.
THE WITNESSES WHO ATTACKED THE ‘RESULT STANDARD‘ VIRTUALLY IGNORED THOSE DECISIONS IN
THEIR ANALYSIS AND, IN MOST CASES, ADMITTED UNFAMILIARITY WITH THEM, AS WELL.

MOREOVER, ANY POSSIBLE STATUTORY AMBIGUITY AS TO WHETHER THE RESULTS STANDARD OF THE
REVISED LANGUAGE IN SECTION 2 WOULD TRIGGER THIS SUBSTANTIAL **210  BODY OF PREEXISTING
CASE LAW HAS BEEN ELIMINATED BY THE COMMITTEE'S ADOPTION OF THE SUBSTITUTE AMENDMENT.
AS NOTED IN THE PREVIOUS SECTION, THE SUBSTITUTE AMENDMENT CODIFIES THE HOLDING IN WHITE,
THUS MAKING CLEAR THE LEGISLATIVE INTENT TO INCORPORATE THAT PRECEDENT AND EXTENSIVE
CASE LAW WHICH DEVELOPED AROUND IT, INTO THE APPLICATION OF SECTION 2.

WHAT HAS BEEN THE JUDICIAL TRACK RECORD UNDER THE ‘RESULTS TEST‘? THAT RECORD RECEIVED
INTENSE SCRUTINY DURING THE COMMITTEE HEARINGS. THE COMMITTEE REVIEWED NOT ONLY THE
SUPREME COURT DECISIONS IN WHITECOMB AND WHITE, BUT ALSO SOME 23 REPORTED VOTE DILUTION
CASES IN WHICH FEDERAL COURTS OF APPEALS, PRIOR TO 1978, FOLLOWED WHITE. NINETEEN OF THOSE
CASES AROSE IN THE FIFTH CIRCUIT, WHICH DURING THAT PERIOD, COVERED MOST OF THE SOUTH FROM
GEORGIA TO TEXAS, AND THUS WAS THE CENTER OF THE VAST MAJORITY OF VOTE DILUTION LITIGATION.

THESE 23 CASES REPRESENT THE ACTUAL JUDICIAL UNDERSTANDING AND APPLICATION OF THE WHITE
STANDARD CODIFIED IN THE COMMITTEE BILL. THE COMMITTEE'S REVIEW OF THESE CASES ESTABLISHED
THE FOLLOWING MAJOR POINTS:

1. THE RESULTS TEST OF WHITE WAS THE CONTROLLING STANDARD APPLIED IN ALL OF THESE CASES. IN
MOST OF THEM, THE COURT FOLLOWED THE ARTICULATION OF THE WHITE HOLDING PROVIDED BY THE
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FIFTH CIRCUIT IN ZIMMER, WHICH WAS DECIDED THE SAME YEAR. IN EACH CASE THE COURTS LOOKED
TO DETERMINE WHETHER, IN THE WORDS OF BOTH WHITE AND THE PRESENT COMMITTEE AMENDMENT
OF SECTION 2, THE ‘POLITICAL PROCESSES‘ WERE ‘EQUALLY OPEN‘ AND WHETHER THE MEMBERS OF THE
MINORITY GROUP HAD THE SAME ‘OPPORTUNITY‘ AS OTHERS IN THE ELECTORATE TO ‘PARTICIPATE IN
THE POLITICAL PROCESSES AND TO ELECT REPRESENTATIVES OF THEIR CHOICE.‘

2. THESE CASES DID NOT APPLY AN ‘INTENT STANDARD.‘ JUSTICE STEWART'S PLURALITY OPINION IN
BOLDEN EXPLICITLY ACKNOWLEDGES THAT ZIMMER (AND BY IMPLICATION ALL OF THE CASES WHICH

FOLLOWED IT) PROCEEDED ON THE ASSUMPTION THAT PROOF OF INTENT USE WAS NOT REQUIRED. 123 IN
ADDITION, THE COMMITTEE HEARD EXPERT TESTIMONY FROM HALF A DOZEN LITIGATORS WHO WERE
ACTIVELY INVOLVED IN VOTE DILUTION LITIGATION DURING THIS PERIOD AND SPECIFICALLY WERE
COUNSEL IN MOST OF THE CITED CASES. THE UNANIMOUS AND UNCONTRADICTED TESTIMONY OF THOSE
WITNESSES WAS THAT THE PARTIES AND THE COURTS DID NOT FOCUS ON THE MOTIVES BEHIND THE
ELECTION METHODS BEING CHALLENGED, LET ALONE REQUIRE PROOF OF DISCRIMINATORY INTENT AS

A PREREQUISITE TO RELIEF. 124

*33  3. UNDER THE RESULTS TEST, THE CASES NEVER REQUIRED PROPORTIONAL REPRESENTATION, AND
INVARIABLY REPUDIATED IT. THIS CONCLUSION HAS NOT BEEN CHALLENGED BY ANY OF THE TESTIMONY.
THIS REJECTION OF PROPORTIONAL REPRESENTATION AS THE STANDARD FOR LEGALITY UNDER THE
RESULTS TEST IS EXPLICITLY INCORPORATED INTO THE STATUTE BY THE DISCLAIMER, BASED ON THE
HOLDING IN WHITE. THE DISCLAIMER SQUARELY **211  STATES THAT THE SECTION CREATES NO RIGHT
TO PROPORTIONAL REPRESENTATION FOR ANY GROUP.

4. UNDER THE RESULTS TEST, AT LARGE ELECTIONS WERE NOT AUTOMATICALLY INVALIDATED. IN
FACT, IN ITS ARTICULATION OF THE RESULTS TEST, IN ZIMMER THE FIFTH CIRCUIT EXPLICITLY STATED,
‘IT IS AXIOMATIC THAT AT LARGE AND MULTI-MEMBER DISTRICTING SCHEMES ARE NOT PER SE

UNCONSTITUTIONAL.‘ 125

MULTI-MEMBER DISTRICTS WERE UPHELD BY THE SUPREME COURT IN WHITCOMB UNDER THE SAME
TEST USED TO STRIKE THEM DOWN-- IN THE CONTEXT OF A DIFFERENT TOTALITY OF CIRCUMSTANCES--
IN WHITE. SIXTEEN OF THE SUBSEQUENT COURTS OF APPEALS CASES INVOLVED CHALLENGES TO AT-
LARGE ELECTIONS, AND THE DEFENDANTS PREVAILED IN 10 OF THOSE DECISIONS WHICH PERMITTED THE
CONTINUED USE OF THE AT-LARGE ELECTIONS. THESE INCLUDED CASES FROM CIRCUITS OTHER THAN

THE FIFTH CIRCUIT. 126

5. THE RESULTS TEST DID NOT ASSURE VICTORY FOR PLAINTIFFS. OF THE TOTAL 23 CASES, DEFENDANTS
WON 13 AND PREVAILED IN PART IN TWO OTHERS. IN RESPONSE TO THIS UNCHALLENGEABLE STATISTIC,
SOME HAVE SUGGESTED THAT PLAINTIFFS COULD WIN UNDER THE RESULTS TEST BY MERELY SHOWING
(A) AT-LARGE ELECTIONS; (B) UNDERREPRESENTATION OF MINORITIES; AND (C) ‘A SCINTILLA‘ OF
EVIDENCE, I.E., PROOF OF ONE ADDITIONAL FACTOR FROM AMONG WHICH ZIMMER LISTS AS RELEVANT.

THE CASE ANALYZED SHOW THAT THIS POSITION IS SIMPLY WRONG.

ON A NUMBER OF OCCASIONS, PLAINTIFFS WHO HAD PROVEN ONE OR TWO OR THREE OF THE ZIMMER
FACTORS-- CERTAINLY MORE THAN A ‘SCINTILLA‘-- WERE FOUND TO FALL SHORT OF THE SHOWING

REQUIRED TO RENDER AN ELECTORAL SCHEME VOID UNDER THE RESULTS TEST. 127
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6. UNDER THE RESULTS TEST, THE COURT DISTINGUISHED BETWEEN SITUATIONS IN WHICH RACIAL
POLITICS PLAY AN EXCESSIVE ROLE IN THE ELECTORAL PROCESS, AND COMMUNITIES IN WHICH THEY
DO NOT.

THE SUBCOMMITTEE REPORT CLAIMS THAT THE RESULT TEST ASSUMES ‘THAT RACE IS THE
PREDOMINANT DETERMINANT OF POLITICAL PREFERENCE.‘ THE SUBCOMMITTEE REPORT NOTES THAT IN
MANY CASES RACIAL BLOC VOTING IS NOT SO MONOLITHIC, AND THAT MINORITY VOTERS DO RECEIVE

SUBSTANTIAL SUPPORT FROM WHITE VOTERS. 128

THAT STATEMENT IS CORRECT, BUT MISSES THE POINT. IT IS TRUE WITH RESPECT TO MOST
COMMUNITIES, AND IN THOSE COMMUNITIES IT WOULD BE EXCEEDINGLY DIFFICULT FOR PLAINTIFFS TO
SHOW THAT THEY WERE EFFECTIVELY EXCLUDED FROM FAIR ACCESS TO THE POLITICAL PROCESS UNDER
THE RESULTS TEST.

UNFORTUNATELY, HOWEVER, THERE STILL ARE SOME COMMUNITIES IN OUR NATION WHERE RACIAL
POLITICS DO DOMINATE THE ELECTORAL PROCESS.

IN THE CONTEXT OF SUCH RACIAL BLOC VOTING AND OTHER FACTORS, A PARTICULAR ELECTION
METHOD CAN DENY MINORITY VOTERS EQUAL OPPORTUNITY TO PARTICIPATE MEANINGFULLY IN
ELECTIONS.

*34  **212  TO SUGGEST THAT IT IS THE RESULTS TEST, CAREFULLY APPLIED BY THE COURTS, WHICH
IS RESPONSIBLE FOR THOSE INSTANCES OF INTENSIVE RACIAL POLITICS, IS LIKE SAYING THAT IT IS THE
DOCTOR'S THERMOMETER WHICH CAUSES HIGH FEVER.

THE RESULTS TEST MAKES NO ASSUMPTIONS ONE WAY OR THE OTHER ABOUT THE ROLE OF RACIAL
POLITICAL CONSIDERATIONS IN A PARTICULAR COMMUNITY. IF PLAINTIFFS ASSERT THAT THEY ARE
DENIED FAIR ACCESS TO THE POLITICAL PROCESS, IN PART, BECAUSE OF THE RACIAL BLOC VOTING
CONTEXT WITHIN WHICH THE CHALLENGED ELECTION SYSTEM WORKS, THEY WOULD HAVE TO PROVE IT.

PROPONENTS OF THE ‘INTENT STANDARD‘ HOWEVER, DO PRESUME THAT SUCH RACIAL POLITICS NO
LONGER AFFECT MINORITY VOTERS IN AMERICA. THIS PRESUMPTION IGNORES A REGRETTABLE REALITY
ESTABLISHED BY OVERWHELMING EVIDENCE AT THE SENATE AND HOUSE HEARINGS.

THESE CONCLUSIONS, BASED ON A CAREFUL REVIEW OF THE EXISTING TRACK RECORD UNDER THE
‘RESULTS TEST‘ IN THE COMMITTEE AMENDMENT HAVE CONVINCED US THAT THE QUESTIONS RAISED BY
SOME ABOUT THAT TEST ARE SATISFACTORILY ANSWERED BY THAT RECORD.

ALLEGATION THAT CERTAIN CITIES ARE VULNERABLE UNDER THE RESULTS TEST

DURING THE HEARINGS, ASSISTANT ATTORNEY GENERAL WILLIAM BRADFORD REYNOLDS PROVIDED
THE COMMITTEE WITH A LIST OF CITIES WHICH, IN HIS OPINION, WOULD BE VULNERABLE TO ATTACK
UNDER THE RESULTS STANDARD OF THE AMENDED SECTION 2. SIMILARLY, THE SUBCOMMITTEE REPORT
PROVIDED A LIST OF CITIES WHERE, ACCORDING TO THE REPORT, A ‘COURT ORDERED RESTRUCTURING‘

OF ELECTORAL SYSTEMS WOULD BE THE ‘LIKELY‘ OUTCOME UNDER THE RESULTS TEST. 129 THE
COMMITTEE HAS EXAMINED THESE ASSERTIONS AND HAS FOUND THAT THE FACTS UPON WHICH THEY
ARE BASED, WITHOUT MORE, WOULD CLEARLY BE INSUFFICIENT TO SUPPORT A FINDING OF VIOLATION
UNDER THE AMENDED SECTION 2. SPECIFICALLY, THE COMMITTEE FINDS THAT THE ANALYSIS USED BY
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THE ASSISTANT ATTORNEY GENERAL AND THE SUBCOMMITTEE WERE INCONSISTENT WITH HOW THE
RESULTS TEST IN FACT OPERATES, AND IGNORED THE TRACK RECORD OF CASES DECIDED UNDER THE
RESULTS TEST DISCUSSED ABOVE.

BRIEFLY, THE PRIMARY BASIS FOR THE ASSISTANT ATTORNEY GENERAL'S LISTING OF CITIES WAS
SIMPLY THE LACK OF PROPORTIONAL REPRESENTATION, PLUS THE EXISTENCE OF AN AT-LARGE OR MULTI-
MEMBER DISTRICT ELECTION SYSTEM. SIMILARLY, THE SUBCOMMITTEE'S LIST WAS BASED PRIMARILY ON
THE SAME TWO CRITERIA, PLUS THE ADDITION OF ONE OTHER ‘FACTOR,‘ USUALLY THE EXISTENCE OF
PREVIOUSLY DE JURE SEGREGATED SCHOOLS. AS HAS ALREADY BEEN DISCUSSED, THIS SIMPLY WAS NOT
THE APPROACH USED BY THE COURTS UNDER THE WHITE/ZIMMER TEST.

THIS REPORT HAS ALREADY CITED SEVERAL CASES WHERE PLAINTIFFS LOST, DESPITE THE
CONJUNCTION OF AT-LARGE SYSTEMS AND UNDERREPRESENTATION, AND THE PRESENCE OF MANY
MORE FACTORS THAN THOSE RELIED UPON BY ASSISTANT ATTORNEY GENERAL REYNOLDS OR THE
SUBCOMMITTEE REPORT. IF THE MERE EXISTENCE OF UNDERREPRESENTATION PLUS A HISTORY OF DUAL
SCHOOLS HAVE BEEN SUFFICIENT UNDER WHITE, THEN PLAINTIFFS WOULD HAVE WON IN EVERY LAWSUIT
BROUGHT IN THE FIFTH CIRCUIT, WHICH WAS CLEARLY NOT THE APPROACH, AS DID THE ASSISTANT
ATTORNEY GENERAL AND THE SUBCOMMITTEE. RATHER THE FACTORS WERE CONSIDERED AS PART OF
THE TOTAL *35  CIRCUMSTANCES **213  AND IN LIGHT OF THE ULTIMATE ISSUE TO BE DECIDED, I.E.,
WHETHER THE POLITICAL PROCESSES WERE EQUALLY OPEN.

THE INACCURACIES OF BOTH OF THESE LISTS OF ALLEGEDLY VULNERABLE JURISDICTIONS ARE ALSO
REVEALED BY A STUDY CONDUCTED BY THE DEPARTMENT OF JUSTICE IN 1978. THIS STUDY ANALYZED
MORE THAN 200 CITIES THROUGHOUT 40 NORTHERN AND WESTERN STATES TO SEE WHETHER VOTE
DILUTION CASES SHOULD BE BROUGHT IN THOSE REGIONS. THE STANDARD USED BY THE DEPARTMENT
TO EVALUATE THE LIABILITY OF THOSE JURISDICTIONS WAS THE WHITE ‘RESULTS‘ TEST WHICH THE
AMENDED SECTION 2 WOULD RESTORE. THE INITIAL REVIEW OF MOST OF THESE CITIES REVEALED
AN INSUFFICIENT BASIS FOR PROCEEDING FURTHER. A FEW WERE SELECTED FOR MORE DETAILED
INVESTIGATIONS. YET, THESE CITIES, TOO, WERE ULTIMATELY FOUND BY THE DEPARTMENT NOT TO
WARRANT LITIGATION.

THE COMMITTEE NOTES THAT THIS 1978 STUDY COVERED 20 OF THE SAME 25 CITIES CITED BY THE
ASSISTANT GENERAL. ONE CITY THAT HE MENTIONED, CINCINNATI, IS PARTICULARLY ILLUSTRATIVE.
CINCINNATI WAS THE SUBJECT OF ONE OF THE MOST DETAILED INVESTIGATIONS OF THE ENTIRE STUDY.
THE REPORT OF THE STUDY SQUARELY STATED:

IN LIKE MANNER, CINCINNATI, OHIO, WAS THE SUBJECT OF A VOTE DILUTION INVESTIGATION BY THE
CIVIL RIGHTS DIVISION BUT ONCE AGAIN, THE DIVISION DID NOT DISCOVER THE FACTS NECESSARY TO

INSTITUTE A LAWSUIT UNDER THE WHITE V. REGESTER STANDARD. 130

THE 1978 JUSTICE DEPARTMENT INVESTIGATION ALSO ENCOMPASSED OVER HALF OF THE CITIES
MENTIONED IN THE SUBCOMMITTEE REPORT, AND TWO OF THE CITIES CITED BY THE SUBCOMMITTEE
WERE THE SUBJECT OF THE MORE DETAILED JUSTICE INVESTIGATIONS. CINCINNATI AND WATERBURY,
CONNECTICUT, WHERE, AGAIN, NO POTENTIAL DILUTION CASE UNDER THE RESULTS STANDARD
WAS FOUND. THE JUSTICE DEPARTMENT'S OWN RECORDS ALSO SHOWED THE INACCURACY OF THE
SUBCOMMITTEE'S LISTING OF STILL ANOTHER CITY, SAVANNAH, GEORGIA. THAT CITY HAD COMPLETED
AN ANNEXATION IN 1978, A VOTING CHANGE WHICH WAS SUBMITTED TO THE DEPARTMENT OF JUSTICE
FOR PRECLEARANCE UNDER SECTION 5. AFTER SUBJECTING THE PROPOSED ANNEXATION TO THE
RIGOROUS REQUIREMENTS OF SECTION 5, THE DEPARTMENT DECIDED THAT THE ANNEXATION WAS
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NOT OBJECTIONABLE BECAUSE THE ELECTION SYSTEM PROVIDES BLACK VOTERS WITH ADEQUATE
OPPORTUNITY FOR PARTICIPATION AND FAIR REPRESENTATION.

THE COMMITTEE HAS BEEN WELL AWARE OF THE GREAT IMPORTANCE OF THIS ISSUE AND ACCORDINGLY
HAS EXAMINED IT AT GREAT LENGTH. HOWEVER, IT CONCLUDES AS DID THE HOUSE JUDICIARY
COMMITTEE, THAT THE AMENDMENT TO SECTION 2 IS CAREFUL, SOUND, AND NECESSARY, AND WILL NOT
RESULT IN WHOLESALE INVALIDATION OF ELECTORAL STRUCTURES.

RESULTS TEST SUPPORTED BY AFFECTED JURISDICTIONS

MEMBERS OF THE COMMITTEE ALSO RECEIVED COMMUNICATIONS FROM REPRESENTATIVES OF THE
STATES AND POLITICAL SUBDIVISION WHICH THE ‘RESULTS TESTS‘ ULTIMATELY WOULD AFFECT. THE
CONFERENCE OF STATE LEGISLATURES, AND THE CONFERENCE OF MAYORS, AND THE LEAGUE OF CITIES
ALL HAVE ENDORSED THE ‘RESULTS‘ TEST IN THE COMMITTEE BILL AS PREFERABLE TO REQUIRING PROOF

OF A DISCRIMINATORY INTENT IN ORDER TO ESTABLISH A VIOLATION OF SECTION 2 OF THE ACT. 131

*36  **214  F. THE LIMITATIONS OF THE INTENT TEST

THE INTENT TEST IS INAPPROPRIATE AS THE EXCLUSIVE STANDARD FOR ESTABLISHING A VIOLATION
OF SECTION 2. THIS IS SO FOR SEVERAL REASONS. DURING THE HEARINGS, THERE WAS CONSIDERABLE
DISCUSSION OF THE DIFFICULTY OFTEN ENCOUNTERED IN MEETING THE INTENT TEST, BUT THAT IS NOT
THE PRINCIPAL REASON WHY WE HAVE REJECTED IT.

THE MAIN REASON IS THAT, SIMPLY PUT, THE TEST ASKS THE WRONG QUESTION. IN THE BOLDEN
CASE ON REMAND, THE DISTRICT COURT AFTER A TREMENDOUS EXPENDITURE OF RESOURCES BY
THE PARTIES AND THE COURT, CONCLUDED THAT OFFICIALS HAD ACTED MORE THAN 100 YEARS AGO
FOR DISCRIMINATORY MOTIVES. HOWEVER, IF AN ELECTORAL SYSTEM OPERATES TODAY TO EXCLUDE
BLACKS OR HISPANICS FROM A FAIR CHANCE TO PARTICIPATE, THEN THE MATTER OF WHAT MOTIVES
WERE IN AN OFFICIAL'S MIND 100 YEARS AGO IS OF THE MOST LIMITED RELEVANCE. THE STANDARD
UNDER THE COMMITTEE AMENDMENT IS WHETHER MINORITIES HAVE EQUAL ACCESS TO THE PROCESS
OF ELECTING THEIR REPRESENTATIVES. IF THEY ARE DENIED A FAIR OPPORTUNITY TO PARTICIPATE, THE
COMMITTEE BELIEVES THAT THE SYSTEM SHOULD BE CHANGED, REGARDLESS OF WHAT MAY OR MAY
NOT BE PROVABLE ABOUT EVENTS WHICH TOOK PLACE DECADES AGO.

SECOND, THE COMMITTEE HAS HEARD PERSUASIVE TESTIMONY THAT THE INTENT TEST IS
UNNECESSARILY DIVISIVE BECAUSE IT INVOLVES CHARGES OF RACISM ON THE PART OF INDIVIDUAL
OFFICIALS OR ENTIRE COMMUNITIES. AS DR. ARTHUR S. FLEMMING, CHAIRMAN OF THE UNITED STATES
COMMISSION ON CIVIL RIGHTS, TESTIFIED DURING HEARING BEFORE THE SUBCOMMITTEE ON THE
CONSTITUTION:

(L)ITIGATORS REPRESENTING EXCLUDED MINORITIES WILL HAVE TO EXPLORE THE MOTIVATIONS OF
INDIVIDUAL COUNCIL MEMBERS, MAYORS, AND OTHER CITIZENS. THE QUESTION WOULD BE WHETHER
THEIR DECISIONS WERE MOTIVATED BY INVIDIOUS RACIAL CONSIDERATIONS. SUCH INQUIRIES CAN ONLY
BE DIVISIVE, THREATENING TO DESTROY ANY EXISTING RACIAL PROGRESS IN A COMMUNITY. IT IS THE
INTENT TEST, NOT THE RESULTS TEST, THAT WOULD MAKE IT NECESSARY TO BRAND INDIVIDUALS AS

RACIST IN ORDER TO OBTAIN JUDICIAL RELIEF. 132
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THE VERY CONCERN VOICED BY DR. FLEMMING WAS ILLUSTRATED BY TWO HELENA. 133 IN BOTH
CASES, THE FEDERAL COURTS WERE COMPELLED TO LABEL THE MOTIVES OF RECENT PUBLIC OFFICIALS
AS ‘RACIAL‘ IN REACHING THE CONCLUSION THAT AN ELECTORAL SYSTEM WAS MAINTAINED FOR A
DISCRIMINATORY PURPOSE.

THIRD, THE INTENT TEST WILL BE AN INORDINATELY DIFFICULT BURDEN FOR PLAINTIFFS IN MOST
CASES. IN THE CASE OF LAWS ENACTED MANY DECADES AGO, THE LEGISLATORS CANNOT BE
SUBPOENAED FROM THEIR GRAVES FOR TESTIMONY ABOUT THE MOTIVES BEHIND THEIR ACTIONS.
FURTHER, WHATEVER THE UNEVEN EXTENT OF LEGISLATIVE RECORDS FOR STATE LEGISLATIVE SESSIONS
OF 50 OR 100 YEARS AGO, IT IS CLEAR THAT MOST COUNTIES AND SMALLER CITIES WILL NOT HAVE *37
**215  AVAILABLE THE KIND OF OFFICIAL RECORDS AND NEWSPAPER FILES WHICH THE PLAINTIFFS WERE

ABLE TO PROCURE FOR THE RETRIAL OF MOBILE.

IN THE CASE OF MORE RECENT ENACTMENTS, THE COURTS MAY RULE THAT PLAINTIFFS FACE BARRIERS

OF ‘LEGISLATIVE IMMUNITY,‘ BOTH AS TO THE MOTIVES INVOLVED IN THE LEGISLATIVE PROCESS 134 AND
AS TO THE MOTIVES OF THE MAJORITY ELECTORATE WHEN AN ELECTION LAW HAS BEEN ADOPTED OR

MAINTAINED AS THE RESULT OF A REFERENDUM. 135

MOREOVER, RECENT ENACTMENTS, AND FUTURE ONES, ARE THOSE MOST LIKELY TO POSE
THE FUNDAMENTAL DEFECT OF RELYING EXCLUSIVELY ON AN INTENT STANDARD, NAMELY, THE
DEFENDANT'S ABILITY TO OFFER A NON-RACIAL RATIONALIZATION FOR A LAW WHICH IN FACT
PURPOSELY DISCRIMINATES.

THIS DEFECT CANNOT BE CURED COMPLETELY EVEN THOUGH PLAINTIFFS ARE ALLOWED TO ESTABLISH
DISCRIMINATORY INTENT BY USE OF A WIDE VARIETY OF CIRCUMSTANTIAL AND INDIRECT EVIDENCE,

INCLUDING PROOF OF THE SAME FACTORS USED TO ESTABLISH A DISCRIMINATORY RESULT. 136 THE
INHERENT DANGER IN EXCLUSIVE RELIANCE ON PROOF OF MOTIVATION LIES NOT ONLY IN THE
DIFFICULTIES OF PLAINTIFF ESTABLISHING A PRIMA FACIE CASE OF DISCRIMINATION, BUT ALSO IN
THE FACT THAT THE DEFENDANTS CAN ATTEMPT TO REBUT THAT CIRCUMSTANTIAL EVIDENCE BY
PLANTING A FALSE TRAIL OF DIRECT EVIDENCE IN THE FORM OF OFFICIAL RESOLUTIONS, SPONSORSHIP
STATEMENTS AND OTHER LEGISLATIVE HISTORY ESCHEWING ANY RACIAL MOTIVE, AND ADVANCING
OTHER GOVERNMENTAL OBJECTIVES. SO LONG AS THE COURT MUST MAKE A SEPARATE ULTIMATE
FINDING OF INTENT, AFTER ACCEPTING THE PROOF OF THE FACTORS INVOLVED IN THE WHITE ANALYSIS,
THAT DANGER REMAINS AND SERIOUSLY CLOUDS THE PROSPECTS OF ERADICATING THE REMAINING
INSTANCES OF RACIAL DISCRIMINATION IN AMERICAN ELECTIONS.

POST-BOLDEN CASES

DURING THE HEARINGS, PROPONENTS OF THE INTENT REQUIREMENT CLAIMED THAT SEVERAL CASES
DECIDED SUBSEQUENT TO THE SUPREME COURT'S BOLDEN DECISION DEMONSTRATE THAT THE INTENT
TEST IS NOT TOO DIFFICULT A STANDARD FOR PLAINTIFFS TO MEET IN VOTE DILUTION CASES. IT IS TRUE
THAT PLAINTIFFS HAVE PREVAILED IN A FEW CASES SINCE BOLDEN; BUT A CAREFUL ANALYSIS OF ALL THE
POST-BOLDEN DECISIONS CONFIRMS ITS DECIDEDLY NEGATIVE IMPACT ON THE ABILITY OF MINORITY
VOTERS TO END DISCRIMINATION.

MINORITY VOTERS LOST SOME CASES DESPITE EGREGIOUS FACTUAL SITUATIONS. EVEN WHEN
PLAINTIFFS HAVE PREVAILED, THE INTENT TEST HAS IMPOSED ON FEDERAL COURTS ITS REQUIREMENT
OF PROTRACTED, BURDENSOME INQUIRIES INTO THE RACIAL MOTIVES OF LAWMAKERS-- RATHER THAN
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EXAMINING THE PRESENT ABILITY OF MINORITY VOTERS TO PARTICIPATE EQUALLY IN THEIR POLITICAL
SYSTEM.

MCMILLAN V. ESCAMBIA COUNTY, 137 IN WHICH PLAINTIFFS PREVAILED IN PART WAS FREQUENTLY
CITED BY OPPONENTS OF THE ‘RESULTS‘ TEST. ESCAMBIA INVOLVED THE AT-LARGE SYSTEMS OF
ELECTING COUNTY COMMISSIONERS, CITY COUNCILMEN, AND SCHOOL BOARD MEMBERS IN PENSACOLA
AND ESCAMBIA COUNTY, FLORIDA. THE FIFTH CIRCUIT SUSTAINED THE JUDGMENT FOR PLAINTIFFS WITH
RESPECT TO THE SCHOOL BOARD AND CITY COUNCIL, BUT NOT AS TO *38  **216  THE AT-LARGE SYSTEM
OF ELECTING COUNTY COMMISSIONERS. HOWEVER, EVEN A CASUAL READING OF ESCAMBIA REVEALS
THAT IT WAS ONE OF THOSE RARE INSTANCES WHERE THE COURT FOUND A ‘SMOKING GUN‘ TO SATISFY

THE HEAVY BURDEN IMPOSED BY BOLDEN. 138

ALSO CITED WAS THE BURKE COUNTY, GEORGIA CASE, LODGE V. BUXTON. 139 THAT PLAINTIFFS
PREVAILED IN BOTH THE DISTRICT COURT AND FIFTH CIRCUIT IN LODGE SHOULD SURPRISE NO
ONE. THE EVIDENCE WAS SO OVERWHELMING THAT THE PLAINTIFFS' VICTORY WAS TO BE EXPECTED
REGARDLESS OF WHETHER ONE APPLIED A ‘RESULTS‘ OR ‘BOLDEN-INTENT‘ ANALYSIS. THE DISTRICT
COURT CONCLUDED THAT EVERY ONE OF THE RELEVANT FACTORS CONSIDERED IN WHITE AND ZIMMER
WAS PROVEN BY PLAINTIFFS-- A VIRTUALLY UNPRECEDENTED RESULT ACCORDING TO AN EXPERIENCED

VOTING RIGHTS ATTORNEY. 140 THE FIFTH CIRCUIT NOTED THAT THE CASE PRESENTED AN EXTREME
SITUATION:

THE PICTURE PLAINTIFFS PAINT IS ALL TOO CLEAR. THE VESTIGES OF RACISM ENCOMPASS THE

TOTALITY OF LIFE IN BURKE COUNTY. 141

TWO OTHER CASES DECIDED AFTER THE COMPLETION OF THE SUBCOMMITTEE HEARINGS HAVE ALSO
BEEN CITED BY PROPONENTS OF THE INTENT TEST. IN THE COMMITTEE'S VIEW, HOWEVER, NEITHER OF
THESE CASES IS INCONSISTENT WITH

OUR OVERALL CONCLUSION THAT THE INTENT TEST PLACES
AN UNACCEPTABLE BURDEN ON PLAINTIFFS AND DIVERTS

THE JUDICIAL INQUIRY FROM THE CRUCIAL QUESTION
OF WHETHER MINORITIES HAVE EQUAL ACCESS TO THE

ELECTORAL PROCESS. THE FIRST CASE INVOLVES WEST

HELENA, ARKANSAS. 142 THE SECOND POST-HEARINGS

CASE IS THE PREVIOUSLY DISCUSSED DECISION IN BOLDEN
ITSELF. EQUALLY INSTRUCTIVE ARE THE CASES WHICH

PLAINTIFFS HAVE LOST SINCE BOLDEN. REFERENCE HAS
BEEN MADE ABOVE TO PERHAPS THE MOST DRAMATIC

JUDICIAL RESPONSE TO BOLDEN-- THE EDGEFIELD COUNTY CASE, MCCAIN V. LYBRAND. ALSO, AT-

LARGE SCHOOL BOARD ELECTIONS WERE UPHELD IN GADSDEN COUNTY, FLORIDA, 143 ALTHOUGH

THEY WERE BASED ON THE VERY SAME STATE (PAGE 39)
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**217  LAW THAT WAS HELD TO BE PURPOSELY DISCRIMINATORY SEVERAL
COUNTIES TO THE WEST IN ESCAMBIA. IN CROSS V. BAXTER, A CHALLENGE
TO ELECTIONS IN MOULTRIE, GEORGIA, WAS REJECTED, EVEN THOUGH THE

EVIDENCE SHOWED PERVASIVE DISCRIMINATION IN THE POLITICAL PROCESS. 144 TWO CASES WITH
STRONG EVIDENCE OF PRESENT-DAY DISCRIMINATION WERE LOST BECAUSE DISTRICT COURTS

HELD THAT THE ADOPTION OF CHALLENGED PRACTICES
IN THE EARLY YEARS OF THIS CENTURY COULD NOT HAVE

BEEN RACIALLY MOTIVATED SINCE BLACKS WERE
ALREADY SHUT OUT OF ELECTORAL POLITICS BY OTHER

METHODS. 145 THIS RESULT CLASHES WITH THE ANALYSIS
BY THE DISTRICT COURT IN THE BOLDEN CASE ON

REMAND WHICH REVEALED THAT A RENEWAL OF BLACK
POLITICAL POWER REMAINED A LEGISLATIVE CONCERN EVEN

DURING THAT PERIOD. 146 IN ALABAMA, A DISTRICT COURT DISMISSED AN ATTEMPT BY

THE UNITED STATES TO INTRODUCE THE VERY KIND OF TESTIMONY CALLED FOR BY MOBILE--
‘HISTORICAL EVIDENCE GOING TO THE REASONS FOR THE ADOPTION OF AT-LARGE ELECTIONS‘-- ON THE
GROUND THAT WITHOUT EVIDENCE OF UNRESPONSIVENESS, PROOF OF DISCRIMINATORY PURPOSE WAS

USELESS. 147

FINALLY, THE JUSTICE DEPARTMENT HAS DISMISSED TWO CASES IT HAD FILED ON THE BASIS OF THE
RESULTS STANDARD, AFTER CONCLUDING THE PROOF OF DISCRIMINATION IN THE SYSTEM WOULD NOT

MEET THE INTENT TEST. 148

IN SUMMARY, A FULL REVIEW OF THE CASES FOLLOWING THE BOLDEN DECISION PROVIDES LITTLE
SUPPORT FOR EXCLUSIVE RELIANCE ON THE INTENT TEST.

G. CONSTITUTIONALITY OF AMENDMENT TO SECTION 2

THE PROPOSED AMENDMENT MODIFYING A RESULTS TEST TO SECTION 2 IS A CLEARLY
CONSTITUTIONAL EXERCISE OF CONGRESSIONAL POWER UNDER ARTICLE 1 AND THE FOURTEENTH AND
FIFTEENTH AMENDMENTS. BY NOW THE BREADTH OF CONGRESSIONAL POWER TO ENFORCE THESE
PROVISIONS IN HORNBOOK LAW.

IN A SERIES OF CASES DATING BACK MORE THAN FIFTEEN YEARS, THE SUPREME COURT HAS
RECOGNIZED THAT SECTION 5 OF THE FOURTEENTH AMENDMENT AND SECTION 2 OF THE FIFTEENTH
AMENDMENT GRANT CONGRESS BROAD POWER TO ENACT APPROPRIATE LEGISLATION TO ENFORCE THE

RIGHTS PROTECTED BY THOSE AMENDMENTS. 149

IN SOUTH CAROLINA V. KATZENBACH, SUSTAINING KEY PROVISIONS OF THE VOTING RIGHTS ACT OF
1965, THE SUPREME COURT NOTED THAT ‘CONGRESS HAS FULL REMEDIAL POWERS TO EFFECTUATE THE

CONSTITUTIONAL PROHIBITION AGAINST RACIAL DISCRIMINATION IN VOTING.‘ 150
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SPECIFICALLY, THE COURT HAS LONG HELD THAT CONGRESS NEED NOT LIMIT ITSELF TO LEGISLATION
COEXTENSIVE WITH THE FIFTEENTH AMENDMENT, IF THERE IS A BASIS FOR THE CONGRESSIONAL
DETERMINATION THAT THE LEGISLATION FURTHERS ENFORCEMENT OF THE AMENDMENT. THE VOTING
RIGHTS ACT IS THE BEST EXAMPLE OF CONGRESS' POWER TO ENACT IMPLEMENTING LEGISLATION THAT
GOES BEYOND THE DIRECT PROHIBITIONS OF THE CONSTITUTION ITSELF.

*40  **218  SOUTH CAROLINA SPECIFICALLY UPHELD THE ACT'S BAN ON LITERACY TESTS, EVEN
THOUGH THE COURT HAD EARLIER HELD THAT THE USE OF SUCH TESTS DID NOT PER SE VIOLATE
SECTION 1 OF THE FIFTEENTH AMENDMENT AND THAT SUCH TESTS WOULD ONLY BE STRUCK DOWN IN A

CONSTITUTIONAL CHALLENGE IF THEY WERE EMPLOYED IN A DISCRIMINATORY MANNER. 151

CONGRESS MAY ENACT MEASURES GOING BEYOND THE DIRECT REQUIREMENTS OF THE FIFTEENTH
AMENDMENT, IF SUCH MEASURES ARE APPROPRIATE AND REASONABLY ADAPTED TO PROTECT CITIZENS
AGAINST THE RISK THAT THE RIGHT TO VOTE WILL BE DENIED IN VIOLATION OF THE FIFTEENTH
AMENDMENT. THAT POINT, CLEARLY ESTABLISHED IN SOUTH CAROLINA, HAS NOT BEEN SERIOUSLY
CHALLENGED IN SUBSEQUENT YEARS.

THE PROPOSED AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT IS FULLY CONSISTENT WITH
THIS LINE OF CASES.

THE PREVAILING OPINION OF THE SUPREME COURT IN BOLDEN HELD THAT PROOF OF DISCRIMINATORY
INTENT IS A REQUIREMENT TO ESTABLISH A VIOLATION UNDER THE FOURTEENTH AND FIFTEENTH

AMENDMENTS. 152 HOWEVER, ON THE VERY SAME DAY THAT BOLDEN WAS DECIDED, THE SUPREME
COURT, IN THE ROME CASE, EXPLICITLY UPHELD CONGRESS' POWER TO PROVIDE IN SECTION 5 OF THE ACT
THAT A PROPOSED VOTING LAW CHANGE MAY BE REJECTED ON GROUNDS EITHER OF DISCRIMINATORY

PURPOSE OR OF DISCRIMINATORY EFFECT. 153

IN A CASE DECIDED SEVERAL MONTHS AFTER BOLDEN, FULLILOVE V. KLUTZNICK, CHIEF JUSTICE
BURGER, WRITING FOR THE COURT, REVIEWED THE CASES AND REITERATED THE CONGRESSIONAL POWER

TO PROTECT VOTING RIGHTS THOUGH STATUTES THAT DO NOT REQUIRE PROOF OF INTENT. 154

THE COMMITTEE HAS CONCLUDED THAT TO ENFORCE FULLY THE FOURTEENTH AND FIFTEENTH
AMENDMENTS, IT IS NECESSARY THAT SECTION 2 BAN ELECTION PROCEDURES AND PRACTICES THAT
RESULT IN A DENIAL OR ABRIDGMENT OF THE RIGHT TO VOTE. IN REACHING THIS CONCLUSION, WE FIND
(1) THAT THE DIFFICULTIES FACED BY PLAINTIFFS FORCED TO PROVE DISCRIMINATORY INTENT THROUGH
CASE-BY-CASE ADJUDICATION CREATE A SUBSTANTIAL RISK THAT INTENTIONAL DISCRIMINATION
BARRED BY THE FOURTEENTH AND FIFTEENTH AMENDMENTS WILL GO UNDETECTED, UNCORRECTED
AND UNDETERRED UNLESS THE RESULTS TEST PROPOSED FOR SECTION 2 IS ADOPTED; AND (2) THAT
VOTING PRACTICES AND PROCEDURES THAT HAVE DISCRIMINATORY RESULTS PERPETUATE THE EFFECTS

OF PAST PURPOSEFUL DISCRIMINATION. 155

AS ARCHIBALD COX, A LEADING CONSTITUTIONAL SCHOLAR, TESTIFIED:

CONGRESS HAS THE POWER TO OUTLAW ALL VOTING ARRANGEMENTS THAT RESULT IN DENIAL
OR ABRIDGMENT OF THE RIGHT TO VOTE EVEN THOUGH NOT ALL SUCH ARRANGEMENTS ARE
UNCONSTITUTIONAL, BECAUSE THIS IS A MEANS OF PREVENTING THEIR USE AS ENGINES OF *41  **219

PURPOSIVE AND THEREFORE UNCONSTITUTIONAL RACIAL DISCRIMINATION. 156
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WE ARE ALSO AWARE OF SEVERAL COLLATERAL QUESTIONS THAT HAVE BEEN RAISED ABOUT THIS
EXERCISE OF CONGRESSIONAL POWER. WE BELIEVE THEY ARE EASILY ANSWERED.

IT HAS BEEN SUGGESTED THAT THE COMMITTEE BILL WOULD OVERTURN A CONSTITUTIONAL DECISION
BY THE SUPREME COURT, IN SPITE OF THE STRENUOUS OPPOSITION OF SOME OF THE BILL'S PROPONENTS
TO UNRELATED CONGRESSIONAL EFFORTS TO OVERRIDE SUPREME COURT DECISIONS IN OTHER AREAS
BY STATUTE RATHER THAN BY CONSTITUTIONAL AMENDMENT.

THIS ARGUMENT SIMPLY MISCONSTRUES THE NATURE OF THE PROPOSED AMENDMENT TO SECTION 2.
CERTAINLY, CONGRESS CANNOT OVERTURN A SUBSTANTIVE INTERPRETATION OF THE CONSTITUTION BY
THE SUPREME COURT. SUCH RULINGS CAN ONLY BE ALTERED UNDER OUR FORM OF GOVERNMENT BY
CONSTITUTIONAL AMENDMENT OR BY A SUBSEQUENT DECISION BY THE COURT.

THUS, CONGRESS CANNOT ALTER THE JUDICIAL INTERPRETATIONS IN BOLDEN OF THE FOURTEENTH
AND FIFTEENTH AMENDMENTS BY SIMPLE STATUTE. BUT THE PROPOSED AMENDMENT TO SECTION 2 DOES
NOT SEEK TO REVERSE THE COURT'S CONSTITUTIONAL INTERPRETATION. RATHER, THE PROPOSAL IS A
PROPER STATUTORY EXERCISE OF CONGRESS' ENFORCEMENT POWER DESCRIBED ABOVE AND IT IS NOT
A REDEFINITION OF THE SCOPE OF THE CONSTITUTIONAL PROVISIONS. AS AMERICAN BAR ASSOCIATION
PRESIDENT DAVID R. BRINK EMPHASIZED:

UNDER THIS AMENDMENT, THE SUPREME COURT'S INTERPRETATION OF THE PROPER CONSTITUTIONAL
STANDARD WOULD BE LEFT INTACT. ONLY THE SECTION 2 STATUTORY STANDARD WOULD BE CHANGED

TO REINSTATE THE PRIOR LEGAL STANDARD. 157

AS PROFESSOR COX NOTED, THE PROPOSED AMENDMENT TO SECTION 2 IS CLEARLY DISTINGUISHABLE
FROM PROPOSALS PENDING IN THE 97TH CONGRESS TO OFFSET SUBSTANTIVE SUPREME COURT

INTERPRETATIONS OF THE CONSTITUTION BY SIMPLE STATUTE. 158

UNLIKE LEGISLATION PROPOSED IN OTHER AREAS, S. 1992 DOES NOT ATTEMPT TO RESTRICT THE
FEDERAL COURT'S JURISDICTION IN ANY WAY. IT DOES NOT DIRECT THE RESULT OR THE REMEDY THAT
COURTS MAY REACH WITH RESPECT TO CLAIMS BROUGHT UNDER THE FIFTEENTH OR FOURTEENTH
AMENDMENTS. NOR DOES IT PURPOSE TO REDEFINE TERMS IN EITHER AMENDMENT FOR PURPOSES OF
CONSTITUTIONAL ADJUDICATION.

ANOTHER QUESTION RAISED BY SEVERAL WITNESSES IN THE SUBCOMMITTEE HEARINGS IS WHETHER
CONGRESSIONAL AUTHORITY TO ENACT THE AMENDMENT TO SECTION 2 IS CONTINGENT UPON A
DETAILED SHOWING OF VOTING RIGHTS DISCRIMINATION THROUGHOUT THE COUNTRY. THEY SUGGEST
AN ANALOGY TO THE RECORD OF ABUSE IN COVERED JURISDICTIONS THAT THE SUPREME COURT
EMPHASIZED IN SOUTH CAROLINA V. KATZENBACH, AS ONE BASIS FOR UPHOLDING *42  **220  THE
IMPOSITION OF PRECLEARANCE ON THOSE JURISDICTIONS. THE COMMITTEE FINDS THIS CONCERN
EQUALLY WITHOUT MERIT BECAUSE THE ANALOGY TO SECTION 5 IS FATALLY FLAWED FOR SEVERAL
REASONS.

FIRST, THE ANALOGY OVERLOOKS THE FUNDAMENTAL DIFFERENCE IN THE DEGREE OF JURISDICTION
NEEDED TO SUSTAIN THE EXTRAORDINARY NATURE OF PRECLEARANCE, ON THE ONE HAND, AND THE USE

OF A PARTICULAR LEGAL STANDARD TO PROVE DISCRIMINATION IN COURT SUITS ON THE OTHER. 159 IT IS
ERRONEOUS TO ASSUME THAT CONGRESS IS REQUIRED FOR THIS AMENDMENT TO PUT FORTH A RECORD
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OF DISCRIMINATION ANALOGOUS TO THE ONE RELIED ON BY THE COURT IN SOUTH CAROLINA WHEN IT
UPHELD SECTION 5. AS PROFESSOR DORSEN TESTIFIED:

WHILE NATIONWIDE RACIAL DISCRIMINATION IN VOTING MIGHT BE NECESSARY TO JUSTIFY OR
MAKE ‘APPROPRIATE,‘ EXTENDING SECTION 5 TO THE ENTIRE COUNTRY, SUCH FINDING WOULD BE
UNNECESSARY TO JUSTIFY AMENDING SECTION 2 BECAUSE IT IS LESS INTRUSIVE ON STATE FUNCTIONS.
AS JUSTICE POWELL HAS STATED ‘(P)RECLEARANCE INVOLVES A BROAD RESTRAINT ON ALL STATE AND
LOCAL VOTING PRACTICES . . . . ‘ CITY OF ROME V. UNITED STATES, 446 U.S. AT 202-203, N. 13 (POWELL,
J. DISSENTING). BY CONTRAST, AMENDED SECTION 2 DOES NOT REQUIRE FEDERAL PRECLEARANCE OF
ANYTHING: IT MERELY PROHIBITS PRACTICES THAT CAN BE PROVEN IN A COURT OF LAW TO HAVE

DISCRIMINATORY RESULTS. 160

SECOND, THE SOUTH CAROLINA DECISION EMPHASIZED THE RECORD OF ABUSE IN THE COVERED
JURISDICTION, IN PART, IN RESPONSE TO THE CLAIM THAT THE AREAS DESIGNATED FOR SPECIAL
COVERAGE WERE UNJUSTIFIABLY SINGLED OUT. BY DEFINITION, NO SUCH ISSUE ARISES IN THE CASE OF
PROVISIONS WITH LITERALLY NATIONWIDE APPLICATION, SUCH AS SECTION 2 OF THE ACT.

THIRD, THIS CRITICISM OF SECTION 2 OVERLOOKS SUPREME COURT DECISION SUBSEQUENT TO SOUTH
CAROLINA INDICATING THAT CONGRESS CAN USE ITS FOURTEENTH AND FIFTEENTH AMENDMENT
POWERS TO ENACT LEGISLATION WHOSE REACH INCLUDES THOSE WITHOUT A PROVEN HISTORY OF
DISCRIMINATION. MOST PERTINENT, IN OREGON V. MITCHELL, THE SUPREME COURT UPHELD THE
PROVISION OF THE VOTING RIGHTS ACT THAT PROHIBITED LITERACY TESTS NATIONWIDE, EVEN THOUGH
THERE WERE NO FINDINGS OF NATIONWIDE DISCRIMINATION IN VOTING, LET ALONE FINDINGS THAT
LITERACY TESTS HAD BEEN USED TO DISCRIMINATE AGAINST MINORITIES IN EVERY JURISDICTION IN

THE COUNTRY. 161 THESE CASES MAKE CLEAR THAT CONGRESS HAS AUTHORITY TO AMEND *43  **221
SECTION 2, IN THE ABSENCE OF A DETAILED RECORD OF NATIONWIDE VOTING DISCRIMINATION, BECAUSE
EVEN IF THERE WERE SOME OVER-INCLUSION OF JURISDICTIONS IT WOULD BE CONSTITUTIONALLY
PERMISSIBLE.

THE MOST IMPORTANT FLAW IN THE ANALOGY, HOWEVER, IS THE ASSUMPTION THAT, WITHOUT A PRIOR
DETAILED CONGRESSIONAL FINDING OF DISCRIMINATION IN THE AREAS TO WHICH IT APPLIES, SECTION
2 WOULD BE OVER-INCLUSIVE. THIS IGNORES THE VERY TERMS AND OPERATION OF THE PROVISION,
WHICH CONFINE ITS APPLICATION TO ACTUAL RACIAL DISCRIMINATION. UNLIKE THE MINORITY SET-
ASIDE PROVISIONS IN FULLILOVE AND THE NATIONWIDE LITERACY TEST BAN IN OREGON, SECTION 2
AVOIDS THE PROBLEM OF POTENTIAL OVER-INCLUSION ENTIRELY BY ITS OWN SELF-LIMITATION. SECTION
2 DOES NOT COMPLETELY PROHIBIT A WIDELY USED PREREQUISITE TO VOTING WHICH IS NOT FACIALLY
DISCRIMINATING. (E.G. LITERACY TESTS IN OREGON) OR REQUIRED AN ENTIRE CLASS OF INDIVIDUALS TO
SATISFY A PARTICULAR REQUIREMENT IN ORDER TO QUALIFY FOR PARTICIPATION IN A FEDERAL ACTIVITY
(E.G. MINORITY SET-ASIDES IN FULLILOVE). RATHER, THE PROPOSED AMENDMENT TO SECTION 2 WOULD
ONLY INVALIDATE THOSE ELECTION LAWS WHERE A COURT FINDS THAT DISCRIMINATION, IN FACT, HAS
BEEN PROVED.

VII. BAILOUT

A. SUMMARY

THE BILL CONTAINS A SUBSTANTIAL REVISION OF THE SO-CALLED ‘BAILOUT‘ PROVISIONS OF THE
VOTING RIGHTS ACT. BAILOUT RELATES TO THE PROCEDURES BY WHICH A COVERED JURISDICTION
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CAN REMOVE ITSELF FROM THE PRECLEARANCE REQUIREMENT TO SECTION 5 AND THE OTHER SPECIAL
REMEDIES UNDER THE ACT.

UNDER PRESENT LAW, THE BAIL-OUT MECHANISM WOULD AS A PRACTICAL MATTER, KEEP THE
COVERED JURISDICTION SUBJECT TO SECTION 5 UNTIL A FIXED CALENDAR DATE. THE REVISED
BAILOUT MECHANISM IS GEARED TO THE ACTUAL RECORD OF CONDUCT IN EACH JURISDICTION. THOSE
WITH A RECORD OF COMPLIANCE WITH THE LAW IN RECENT YEARS AND A COMMITMENT TO FULL
OPPORTUNITY FOR MINORITY PARTICIPATION IN THE POLITICAL PROCESS COULD BAIL OUT. OTHER
JURISDICTIONS WOULD HAVE TO COMPILE SUCH A RECORD IN ORDER TO BECOME ELIGIBLE. ONLY THOSE
JURISDICTIONS THAT INSIST ON RETAINING DISCRIMINATORY PROCEDURES OR OTHERWISE INHIBIT FULL
MINORITY PARTICIPATION WOULD REMAIN SUBJECT TO PRECLEARANCE. INDEED, THE NET EFFECT OF THE
COMMITTEE BAILOUT IS TO MAKE IT POSSIBLE FOR JURISDICTIONS WHICH HAVE OBEYED THE LAW AND
ACCEPTED MINORITY PARTICIPATION TO REMOVE THEMSELVES FROM SECTION 5 COVERAGE WELL AHEAD
OF THE 1992 DATE PROPOSED BY THE CONSTITUTION SUBCOMMITTEE BILL.

NEVERTHELESS, THE COMMITTEE WAS WILLING TO MEET CONCERNS THAT SECTION 5 MIGHT BE
PERCEIVED AS A PERMANENT RESPONSIBILITY BY SOME PERSONS IN THE COVERED JURISDICTIONS.
THE SUBSTITUTE BILL INCLUDES AN ADDITIONAL 25 YEAR ‘CAP‘ ON SECTION 5, AT WHICH POINT
PRECLEARANCE WOULD END UNLESS CONGRESS FOUND THAT EXTENSION OF PRECLEARANCE WAS STILL
NECESSARY.

**222  IF NO FURTHER ACTION IS TAKEN BY CONGRESS BEFORE AUGUST 6, 1982, VIRTUALLY ALL OF
THE REMAINING JURISDICTIONS WHICH CAME UNDER SECTION 5 WITH THE ORIGINAL PASSAGE OF THE
VOTING RIGHTS ACT IN 1965 WILL BE ABLE TO SHOW THAT THEY HAVE NOT USED A TEST OR DEVICE IN A

DISCRIMINATORY MANNER FOR 17 YEARS, THAT IS, SINCE AUGUST 6, 1965. 162

*44  THIS WOULD CONSTITUTE VIRTUAL AUTOMATIC TERMINATION OF SECTION 5 COVERAGE AS TO
THOSE JURISDICTIONS. AS NOTED IN SECTION 5 OF THIS REPORT, THERE IS BROAD CONSENSUS THAT
SUCH AUTOMATIC TERMINATION WOULD BE WHOLLY UNWARRANTED BECAUSE OF THE CONTINUING
PROBLEMS OF DISCRIMINATION AND WIDESPREAD FAILURE TO COMPLY WITH THE VOTING RIGHTS ACT
IN THE COVERED JURISDICTIONS.

NEVERTHELESS, THE COMMITTEE AGREES WITH THE CONCLUSION OF THE HOUSE OF REPRESENTATIVES
THAT REVISION OF THE BAIL OUT PROVISION IS APPROPRIATE IN ORDER TO PROVIDE INCENTIVES TO
JURISDICTIONS TO ATTAIN COMPLIANCE WITH THE LAW AND INCREASING PARTICIPATION BY MINORITY
CITIZENS IN THE POLITICAL PROCESS OF THEIR COMMUNITY. ACCORDINGLY, THE REVISED BAILOUT
CRITERIA RELATE TO THE JURISDICTION'S RECENT RECORD OF BEHAVIOR RATHER THAN TO A MERE
CALENDAR DATE.

THE COMMITTEE BELIEVES THAT THIS NEW BAILOUT WILL PROVIDE ADDITIONAL INCENTIVES TO THE
COVERED JURISDICTIONS TO COMPLY WITH LAWS PROTECTING THE VOTING RIGHTS OF MINORITIES, AND
TO IMPROVE EXISTING ELECTION PRACTICES SO THAT FULL OPPORTUNITY FOR MINORITY PARTICIPATION
WILL FINALLY BE REALIZED. IT IS CALCULATED TO PERMIT AN EFFECTIVE AND ORDERLY TRANSITION
TO THE TIME WHEN SUCH EXCEPTIONAL REMEDIES AS PRECLEARANCE ARE NO LONGER NECESSARY.
THIS BAILOUT WAS CAREFULLY CRAFTED TO PRESERVE THE ESSENTIAL PROTECTIONS OF SECTION 5. THE
PROVISIONS WORK AS AN INTEGRATED COMPLEMENTARY WHOLE; REMOVING ANY ELEMENT WOULD
SERIOUSLY UNDERMINE THE ENTIRE STRUCTURE.
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THE COMMITTEE HAS CONSIDERED AND REJECTED SUGGESTIONS THAT THE BAILOUT PROVISION
BE WEAKENED BY FURTHER REVISIONS. THE NEW BAILOUT ALREADY CONSTITUTES A VERY
SUBSTANTIAL LIBERALIZATION OF THE AVENUES AVAILABLE TO COVERED JURISDICTIONS TO END THEIR
PRECLEARANCE OBLIGATION.

FOR EXAMPLE, INDIVIDUAL COUNTIES IN COVERED STATES FOR THE FIRST TIME WILL BE ABLE TO BAIL
OUT SEPARATELY EVEN THOUGH THE STATE AS A WHOLE IS NOT YET ELIGIBLE TO DO SO. THE LAW WILL
NOW RECOGNIZE AND REWARD THEIR GOOD CONDUCT, RATHER THAN REQUIRING THEM TO AWAIT AN
EXPIRATION DATE WHICH IS FIXED REGARDLESS OF THEIR ACTUAL RECORD.

AT THE SAME TIME, THE REVISED BAILOUT DOES NOT, AND SHOULD NOT, PROVIDE AN EASY HATCH FOR
JURISDICTIONS WHICH HAVE CONTINUED TO VIOLATE THE LAW IN RECENT YEARS AND DENY MINORITIES
ACCESS TO THE POLITICAL PROCESS.

MOST OF OUR COLLEAGUES IN THE SENATE HAVE HERALDED THE BROAD CONSENSUS ON EXTENDING
SECTION 5, AS RECOGNITION OF THE ONE WAY TO ASSURE CONTINUED PROTECTION OF MINORITY VOTING
RIGHTS. YET IF WE TURN THE BAILOUT INTO A SIEVE, IT WOULD MAKE THE EXTENSION OF SECTION
5 AN EXERCISE IN FUTILITY AND A CRUEL HOAX ON MILLIONS OF BLACK AND BROWN AMERICANS.
WE BELIEVE THAT THE EXTENSION OF PRECLEARANCE COULD PROVE A HOLLOW VICTORY IF AN
EXCESSIVELY EASY BAIL-OUT PROVISION IS ENACTED. THAT WOULD **223  CONSTITUTE A BACK-DOOR
REPEAL OF SECTION 5, SINCE MANY COMMUNITIES WHERE PRECLEARANCE IS STILL NEEDED WOULD BE
ABLE TO ESCAPE COVERAGE.

THE COMMITTEE BELIEVES THAT THE NEW BAIL-OUT PROVISIONS PROVIDE A BALANCED COMPROMISE
BETWEEN PROTECTING MINORITY VOTING RIGHTS AND ERADICATING THE CONTINUING EFFECTS OF
PAST DISCRIMINATION, ON THE ONE HAND, AND ALLOWING JURISDICTIONS WITH CLEAR RECORDS TO
TERMINATE SECTION 5 COVERAGE, ON THE OTHER. THEY OFFER A FIRM BUT FAIR AND ACHIEVABLE SET
OF STANDARDS FOR DETERMINING WHEN A JURISDICTION'S PRECLEARANCE OBLIGATIONS SHOULD END.

*45  B. CURRENT LAW

THE VOTING RIGHTS ACT AT PRESENT CONTAINS A BAILOUT PROVISION IN SECTION 4(A). EXISTING
LAW PERMITS JURISDICTIONS TO END THEIR PRECLEARANCE OBLIGATION UPON SHOWING THEY HAVE
NOT USED A TEST OR DEVICE TO DISCRIMINATE FOR THE DESIGNATED NUMBER OF YEARS. FOR MOST
JURISDICTIONS, THIS AMOUNTS TO A CALENDAR MEASUREMENT OF SECTION 5 COVERAGE STARTING
FROM THE YEAR OF THEIR INITIAL COVERAGE, I.E., 1965, 1970 OR 1975.

BETWEEN 1965 AND 1970, THE FOLLOWING JURISDICTIONS SUCCESSFULLY SUED TO EXEMPT
THEMSELVES FROM COVERAGE: ALASKA; WAKE COUNTY, NORTH CAROLINA; ELMORE COUNTY, IDAHO;
AND APACHE, NAVAJO AND COCONINO COUNTIES, ARIZONA. THE 1970 AMENDMENTS RESULTED IN MOST
OF THESE AREAS BEING RECOVERED. SINCE 1970, THE CURRENT BAILOUT PROCEDURE HAD BEEN USED
SUCCESSFULLY BY 23 JURISDICTIONS WHICH HAVE NOT BEEN RECOVERED.

C. COMMITTEE BILL

AT PRESENT, ALL COUNTIES IN A COVERED STATE MUST REMAIN SUBJECT TO SECTION 5, NO MATTER
HOW GOOD THEIR INDIVIDUAL RECORDS ARE, UNTIL AND UNLESS THE STATE ITSELF BAILS OUT. THE
COMMITTEE BILL CONTAINS ANOTHER SIGNIFICANT EASING OF THE BAILOUT PROVISIONS IN CURRENT
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LAW. FOR THE FIRST TIME INDIVIDUAL COUNTIES WITHIN A FULLY COVERED STATE WILL BE PERMITTED
TO FILE FOR BAIL-OUT EVEN THOUGH OTHER COUNTIES AND THE STATE GOVERNMENT, ITSELF, ARE NOT
YET ELIGIBLE TO DO SO. THIS IS A MAJOR CHANGE.

IN ORDER TO UNDERSTAND THE BAIL-OUT ISSUE, IT IS NECESSARY TO KNOW THE EVOLUTION OF THE
BAIL-OUT PROVISION PRESENTLY IN S. 1992.

DURING THE HOUSE HEARINGS, REPRESENTATIVE HYDE AND SEVERAL WITNESSES NOTED THAT ANY
PROGRESS WHICH JURISDICTIONS HAD ACHIEVED SINCE 1965 WOULD NOT COUNT UNDER THE EXISTING
BAIL-OUT MECHANISM. REPRESENTATIVE HYDE SUGGESTED THAT A BAIL-OUT BE PROVIDED TO (1) TAKE
ACCOUNT OF THE GOOD BEHAVIOR THAT SOME JURISDICTIONS MIGHT BE ABLE TO DEMONSTRATE
AND (2) TO GIVE AN INCENTIVE TO OTHERS TO FULLY ACCEPT MINORITY POLITICAL PARTICIPATION.
HE SUGGESTED PROVIDING INCENTIVES FOR COVERED JURISDICTION TO DO MORE THAN MAINTAIN
THE STATUS QUO. HE SAID BAILOUT SHOULD ENCOURAGE JURISDICTIONS TO MAKE THEIR ELECTORAL
SYSTEMS MORE ACCESSIBLE TO ALL ELIGIBLE VOTERS, AND TO REWARD THOSE ‘SAINTLY‘ JURISDICTIONS
WHICH HAD FULLY COMPLIED WITH THE LETTER AND SPIRIT OF THE LAW. MR. HYDE RECOGNIZED THAT
HIS SECOND REASON, REGARDING ‘SAINTLY JURISDICTIONS,‘ MAY HAVE BEEN BASED MORE ON THEORY

THAN PRACTICE. 163

THERE WAS A DEARTH OF EVIDENCE IN BOTH THE HOUSE AND SENATE HEARINGS TO DOCUMENT THE
EXISTENCE OF JURISDICTIONS WITH A RECORD OF COMPLETE COMPLIANCE AND WHICH HAD MADE

CONSTRUCTIVE EFFORTS TO INVOLVE MINORITY VOTERS. 164

*46  **224  REPRESENTATIVE HYDE EVENTUALLY PROPOSED A BAIL-OUT SCHEME SIMILAR TO THE
ONE IN S. 1992, UNDER WHICH JURISDICTIONS WOULD HAVE TO DEMONSTRATE FULL COMPLIANCE
WITH THE LAW FOR TEN YEARS AND ALSO WOULD HAVE TO SHOW THEY HAD MADE CONSTRUCTIVE
EFFORTS TO PERMIT FULL PARTICIPATION BY MINORITIES. THIS BEHAVIOR ORIENTED STANDARD GAVE
COVERED JURISDICTIONS THE INCENTIVE TO DO MORE THAN SIMPLY MAINTAIN A STATUS QUO THAT

GRANDFATHERED IN PRE-1965 ELECTION LAWS AND PRACTICES THAT WERE DISCRIMINATORY. 165

INITIALLY, THE WITNESSES REPRESENTING MINORITY VOTERS IN THE HOUSE HEARING OPPOSED
SUCH AN ADDITION TO THE PRESENT LAW ON THE GROUNDS THAT NO REAL NEED FOR IT HAD BEEN
ESTABLISHED AND THAT JURISDICTIONS SHOULD NOT REQUIRE ANY ADDITIONAL INCENTIVE TO OBEY

THE LAW OR TO ACCEPT POLITICAL PARTICIPATION BY MINORITIES. 166

ULTIMATELY, HOWEVER, IN ORDER TO EXPEDITE PASSAGE OF THIS VITAL MEASURE THEY AGREED
TO SUPPORT A COMPROMISE BAIL-OUT PROVISION DEVELOPED BY REPRESENTATIVES PETER RODINO,
JAMES SENSENBRENNER, HAMILTON FISH, AND DON EDWARDS. IT SUBSTANTIALLY FOLLOWED THE
FRAMEWORK OF REPRESENTATIVE HYDE'S JULY 30 PROPOSAL, ALTHOUGH IT DIFFERED IN SOME
IMPORTANT PARTICULARS. THIS WAS A VERY DIFFICULT CONCESSION FOR THOSE REPRESENTING THE
INTERESTS OF MILLIONS OF MINORITY CITIZENS, AS ANYONE FAMILIAR WITH THE HOUSE PROCEEDINGS
IS WELL AWARE.

THE COMPROMISE BAIL-OUT WAS REPORTED BY THE HOUSE JUDICIARY COMMITTEE AS A SUBSTITUTE
AMENDMENT TO H.R. 3112 BY A VOTE OF 23 TO 1. EFFORTS TO RELAX VARIOUS ELEMENTS OF THE BAILOUT
WERE ALL DEFEATED ON THE HOUSE FLOOR BY OVERWHELMING MARGINS AFTER SUBSTANTIAL DEBATE.
THE HOUSE AGREED WITH THE ARCHITECTS OF THE COMMITTEE BILL THAT THE PROVISION WAS FAIR AND
REASONABLE, AND THAT TO LOOSEN THE STANDARDS WOULD RISK CRIPPLING SECTION 5. SOME HOUSE
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MEMBERS WERE DISSATISFIED WITH THE COMPROMISE BAIL OUT. THEY ARGUED THAT THE STANDARDS
WOULD BE IMPOSSIBLE TO MEET. THEIR POSITION WAS DECISIVELY REJECTED.

THE COMMITTEE BAILOUT RETAINS THE TWOFOLD CRITERIA OF THE HOUSE BILL. FIRST, THE
JURISDICTION MUST SHOW A TEN-YEAR RECORD OF FULL COMPLIANCE WITH THE VOTING RIGHTS ACT
AND THE CONSTITUTIONAL PROTECTION OF THE RIGHT TO VOTE. SECOND, IT MUST DEMONSTRATE THAT
IT HAS TAKEN POSITIVE STEPS TO ACHIEVE FULL MINORITY ACCESS TO THE POLITICAL PROCESS. A TEN-
YEAR EXTENSION OF THE BAIL-OUT PROVISION IN CURRENT LAW, AS SOME CONTINUE TO URGE, WOULD
PRECLUDE ALL JURISDICTIONS, EVEN THOSE WITH GOOD RECORDS, FROM BAILING OUT UNTIL THAT
DECADE EXPIRES.

BY CONTRAST, THE COMMITTEE BAIL-OUT IS A RECOGNITION THAT THE PASSAGE OF TIME, BY
ITSELF, MEANS VERY LITTLE. IN SHORT, THE NEW BAIL-OUT FOCUSES ON CRITERIA MORE RELEVANT TO
WHETHER CONTINUING COVERAGE IS WARRANTED THAN DOES AN INQUIRY THAT LOOKS ONLY AT THE
JURISDICTION'S CONDUCT 17 YEARS AGO.

**225  D. TEN YEAR RECORD OF GOOD BEHAVIOR

THE BAILOUT UTILIZES A TEN-YEAR REFERENCE PERIOD FOR THE FIRST PART OF THE NEW CRITERIA:

A DECLARATORY JUDGMENT UNDER THIS SECTION SHALL ISSUE ONLY IF SUCH COURT DETERMINES
THAT DURING THE TEN YEARS PRECEDING *47  THE FILING OF THE ACTION, AND DURING THE PENDENCY
OF SUCH ACTION, (THE REQUIRED ELEMENTS HAVE BEEN SATISFIED)

THIS TEN-YEAR PERIOD IS NECESSARY TO ENSURE THAT A GENUINE RECORD OF NONDISCRIMINATION
IS ACHIEVED BY JURISDICTIONS SEEKING TO BAIL OUT.

REPRESENTATIVE HYDE'S JULY 30 BAIL-OUT PROPOSAL USED THE SAME TEN-YEAR PERIOD.

THE REQUISITE RECORD INVOLVES THREE ELEMENTS: COMPLIANCE WITH THE SPECIAL PROVISIONS OF
THE ACT; NO ADJUDICATION OF DISCRIMINATION; AND NO ASSIGNMENT OF EXAMINERS.

IT SHOULD BE NOTED THAT EVEN IF A JURISDICTION HAS FAILED TO COMPLY WITH EVERY SINGLE
ONE OF THESE CRITERIA UNTIL THE PRESENT LEGISLATION IS ENACTED, IT WILL NOW BE ON NOTICE OF
WHAT WILL HENCEFORTH BE REQUIRED TO BAIL OUT. ASSUMING IT DESIRES TO BAIL OUT AND FULLY
COMPLIES WITH THE LAWS PROTECTING VOTING RIGHTS FROM THAT POINT ON, IT WOULD BE ABLE TO
DEMONSTRATE A TEN-YEAR TRACK RECORD NO LATER THAN 1992, WHICH IS THE EARLIEST IT WOULD
HAVE BEEN ABLE TO BAIL-OUT UNDER A STRAIGHT TEN-YEAR EXTENSION OF EXISTING LAW.

1. COMPLIANCE WITH THE VOTING RIGHTS ACT

THE JURISDICTION MUST SHOW THAT IT HAS FULLY COMPLIED WITH THE SPECIAL PROVISIONS OF THE
VOTING RIGHTS ACT FOR THE PREVIOUS 10 YEARS.

THAT IS, THE JURISDICTION MUST SHOW THAT IT HAS NOT:

USED A DISCRIMINATORY TEST OR DEVICE;
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FAILED TO OBTAIN PRECLEARANCE BEFORE IMPLEMENTING COVERED CHANGES IN ITS LAWS,

ENACTED CHANGES WHICH WERE DISCRIMINATORY AND, THEREFORE, OBJECTED TO UNDER SECTION 5.

DISCRIMINATORY TEST OR DEVICES

THE FIRST OF THESE SHOULD NOT POSE A SIGNIFICANT HURDLE TO ANY JURISDICTION. AS WE HAVE
POINTED OUT, THOSE JURISDICTIONS WHICH CAME UNDER SECTION 5 IN 1965 HAVE BEEN FORBIDDEN TO
USE A TEST OR DEVICE AT ALL, WHETHER OR NOT IT WAS SHOWN TO BE DISCRIMINATORY. INDEED, SINCE
1970, THERE HAS BEEN A NATIONWIDE PROHIBITION ON THE USE OF ‘TESTS OR DEVICES.‘

2. TIMELY SUBMISSION OF PROPOSED CHANGES

THE JURISDICTION MUST HAVE FULLY COMPLIED WITH SECTION 5 OF THE ACT, INCLUDING
THE REQUIREMENT THAT NO COVERED CHANGE IN ITS LAWS HAS BEEN IMPLEMENTED WITHOUT
PRECLEARANCE.

TIMELY SUBMISSION OF PROPOSED CHANGES BEFORE THEIR IMPLEMENTATION IS THE CRUCIAL
THRESHOLD ELEMENT OF COMPLIANCE WITH THE LAW. THE SUPREME COURT HAS RECOGNIZED THAT
ENFORCEMENT OF THE ACT DEPENDS **226  UPON VOLUNTARY AND TIMELY SUBMISSION OF CHANGES

SUBJECT TO PRECLEARANCE. 167

THE EXTENT OF NON-SUBMISSION DOCUMENTED IN BOTH THE HOUSE HEARINGS AND THOSE OF THIS
COMMITTEE REMAINS SURPRISING AND DEEPLY DISTURBING. THERE ARE NUMEROUS INSTANCES IN
WHICH JURSIDICTIONS FAILED TO *48  SUBMIT CHANGES BEFORE IMPLEMENTING THEM AND SUBMITTED

THEM ONLY, IF AT ALL, MANY YEARS AFTER, WHEN SUED OR THREATENED WITH SUIT. 168

PUT SIMPLY, SUCH JURISDICTIONS HAVE FLOUTED THE LAW AND HINDERED THE PROTECTION OF
MINORITY RIGHTS IN VOTING.

PROSPECTIVELY, IF BAIL-OUT WERE NOT MADE DEPENDENT ON A RECORD OF TIMELY SUBMISSIONS,
THERE WOULD BE NO INCENTIVE FOR JURISDICTIONS TO TAKE SERIOUSLY THAT REQUIREMENT. THIS
WOULD FURTHER UNDERMINE THE JUSTICE DEPARTMENT'S ABILITY TO ENFORCE THE ACT IN THE
FUTURE.

THE COMMITTEE HAS REJECTED TWO ARGUMENTS RAISED AGAINST THIS REQUIREMENT.

FIRST, IT WAS SUGGESTED THAT IT IS TOO HARD TO KNOW WHAT HAS TO BE SUBMITTED, AND BAILOUT
SHOULD NOT BE DENIED FOR ‘INADVERTENCE.‘

FOR MANY YEARS THE SUBMISSION REQUIREMENTS OF SECTION 5 HAVE BEEN WELL UNDERSTOOD.
SINCE BAIL-OUT APPLICATIONS MAY NOT COMMENCE UNTIL 1984, THE TEN YEAR RECORD WOULD ONLY
HAVE TO REACH BACK TO 1974. THAT IS ALMOST A DECADE AFTER THE ACT BECAME LAW. IT IS ALMOST
FIVE YEARS AFTER THE SUPREME COURT CLARIFIED THE SCOPE OF PRECLEARANCE AS TO WHAT KINDS
OF CHANGES WERE COVERED. SINCE 1974, JURISDICTIONS HAVE NOT BEEN IN A POSITION VALIDLY TO
QUESTION THEIR PRECLEARANCE OBLIGATIONS.
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EVEN IF A SMALL COMMUNITY, WITHOUT A LARGE LEGAL STAFF, WAS UNSURE OF ITS OBLIGATIONS,
IT COULD HAVE ASKED THE STATE ATTORNEY GENERAL'S OFFICE FOR GUIDANCE-- AND MANY
JURISDICTIONS DID.

SECOND, THIS CRITERION WAS QUESTIONED AS ATTACHING UNDUE SIGNIFICANCE TO TECHNICAL
COMPLIANCE WITH THE ACT. IT WAS SUGGESTED THAT THERE ARE AN ENDLESS NUMBER OF POSSIBLE
SUBMISSIONS, E.G., NOT SIMPLY FOR A CHANGE IN POLLING PLACE LOCATION, BUT ALSO FOR A
REARRANGEMENT OF THE TABLES WITHIN THE SAME PREMISES. THE ARGUMENT IS THAT A JURISDICTION
COULD ALWAYS BE FOUND GUILTY OF FAILING TO SUBMIT SOME MINUTE ELEMENT.

THIS IS NOT A PLAUSIBLE RESERVATION. COURTS AND THE DEPARTMENT OF JUSTICE HAVE USED, AND
WOULD CONTINUE TO USE, COMMON SENSE ON CHANGES THAT ARE REALLY DE MINIMIS. THERE IS NO
CITED INSTANCE OF A JURISDICTION'S ELECTION BEING SUCCESSFULLY CHALLENGED FOR FAILING TO
SUBMIT SUCH MINUTIAE.

THE TEN YEARS WOULD RUN FROM THE LAST DATE UPON WHICH AN UNSUBMITTED CHANGE HAD BEEN
IMPLEMENTED OR WAS IN EFFECT.

THE RIGHTS OF VOTERS UNDER THE VOTING RIGHTS ACT ARE VIOLATED NOT ONLY WHEN THE VOTING
CHANGE IS FIRST ENFORCED WITHOUT PRECLEARANCE, BUT THEREAFTER WHILE IT REMAINS IN FORCE
WITHOUT HAVING BEEN PRECLEARED. THEREFORE, THIS REQUIREMENT APPLIES EVEN IF THE VOTING
CHANGE, WHEN ULTIMATELY SUBMITTED, WAS NOT FOUND OBJECTIONABLE.

LASTLY, IT IS THE COMMITTEE'S INTENT THAT COMPLIANCE WITH SECTION 5 MEANS THAT EVEN IF AN
ULTIMATELY WITHDRAWN OR THE JUDGMENT OF THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
DENYING A DECLARATORY JUDGMENT IS VACATED ON APPEAL, THE JURISDICTION IS STILL IN **227
VIOLATION IF IT HAD TRIED TO IMPLEMENT THE CHANGE WHILE THE OBJECTION OR DECLARATORY
JUDGMENT DENIAL WAS IN EFFECT.

OBJECTIONS AND DENIAL OF DECLARATORY JUDGMENTS

THE BAILOUT REQUIRES THAT THE ATTORNEY GENERAL MUST NOT HAVE OBJECTED TO ANY
SUBMISSIONS UNDER SECTION 5 FOR A TEN-YEAR PERIOD. THE *49  SUPREME COURT HAS INDICATED

THAT THE RECORD OF OBJECTIONS IS RELEVANT TO THE NEED FOR CONTINUED COVERAGE. 169

AS IN THE CASE OF TIMELY SUBMISSIONS, EVEN THOSE WHO OPPOSED THE HOUSE BAILOUT CRITERIA
ACKNOWLEDGED THAT THE ‘NO OBJECTION‘ RULE WAS ‘FOUNDED UPON A GENERAL BASIS OF ASSURING

COMPLIANCE . . . ‘ 170 THE RECORD REVEALS THAT ABOUT HALF OF ALL THE OBJECTIONS ENTERED SINCE
THE ENACTMENT OF THE 1965 ACT OCCURRED IN THE FIVE YEARS SINCE THE LAST EXTENSION IN 1975.

NEVERTHELESS, SEVERAL ARGUMENTS WERE RAISED AGAINST THIS REQUIREMENT. FIRST, IT WAS
SUGGESTED THAT A POLITICALLY MOTIVATED ATTORNEY GENERAL COULD BAR BAILOUT BY FILING
OBJECTIONS FOR THAT PURPOSE. THAT HYPOTHETICAL CONCERN IS EASILY ANSWERED. UNDER SECTION
5, THE JURISDICTION CAN ‘APPEAL‘ OBJECTIONS TO THE COURTS, IN THE SENSE THAT IT MAY FILE A DE
NOVO DECLARATORY JUDGMENT ACTION FOR DISTRICT COURT APPROVAL.

A SECOND ARGUMENT WAS THAT OBJECTIONS ARE NOT PROBATIVE IF THE ATTORNEY GENERAL
OBJECTS SIMPLY BECAUSE HE HAS INADEQUATE INFORMATION ON WHICH TO BASE A DECISION. IN
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FACT, THERE HAVE BEEN ONLY A HANDFUL OF OBJECTIONS ON THIS BASIS. IN THOSE CASES WHERE
THE JURISDICTION HAS SUBSEQUENTLY SUPPLIED THE MISSING INFORMATION WITHIN A REASONABLE
AMOUNT OF TIME, THE ATTORNEY GENERAL HAS WITHDRAWN THE OBJECTION. MORE OFTEN, BUT
STILL IN LESS THAN 5 PERCENT OF THE SUBMISSIONS, THE ATTORNEY GENERAL HAS ASKED FOR MORE
INFORMATION, AND PURSUANT TO DEPARTMENT WOULD ONLY OBJECT IF THE JURISDICTION FLATLY

REFUSED TO SUPPLY THE NECESSARY INFORMATION. 171

THE THIRD ARGUMENT WAS THAT THE JURISDICTION MAY NOT BE ABLE TO DETERMINE WHETHER
A CHANGE IS OBJECTIONABLE AND MAY SIMPLY SUBMIT IT FOR THE DEPARTMENT'S DETERMINATION.
IN FACT, JURISDICTIONS CAN AND DO INFORMALLY DISCUSS PROPOSED CHANGES IN ADVANCE WITH
THE DEPARTMENT. THE DEPARTMENT SUGGESTS THAT MINORITY INPUT BE OBTAINED AND NOTES
WHAT FACTORS MUST BE TAKEN INTO ACCOUNT TO ENSURE THAT A CHANGE IS ACCEPTABLE. THE
COMMITTEE BELIEVES THAT A JURISDICTION WHICH DESIRES TO MAKE SURE ITS CHANGE WILL NOT BE
OBJECTIONABLE CAN DO SO. AS IT TRUE FOR SUBMISSION REQUIREMENTS, SMALLER JURISDICTIONS CAN
SEEK ADVICE FROM THE STATE ATTORNEY GENERAL, AS HAS BEEN DONE BY AND LARGE SUCCESSFULLY
IN VIRGINIA.

NOR IS THE QUESTION OF ‘TRIVIAL CHANGES‘ A SIGNIFICANT PROBLEM. A REVIEW OF THE OBJECTION
LETTERS, REVEALS THAT THE ATTORNEY GENERAL TAKES THIS RESPONSIBILITY SERIOUSLY. TRIVIAL
OBJECTIONS SIMPLY ARE NOT ENTERED.

THERE WAS SOME CONFUSION AT THE HEARINGS ABOUT WHETHER THERE ARE TWO KINDS OF
‘WITHDRAWAL‘ OF OBJECTIONS. FIRST, AFTER AN OBJECTION, THE **228  JURISDICTION MAY SUBMIT
A REQUEST FOR RECONSIDERATION OF THE SAME PROPOSAL, SUPPORTED BY NEW INFORMATION. IF
THE NEW INFORMATION IS SUBMITTED WITHIN A REASONABLE TIME, AND IF THE ATTORNEY GENERAL
SUBSEQUENTLY WITHDRAWS THE OBJECTION, IT IS THE COMMITTEE'S INTENT THAT SUCH ‘OBJECTION‘
NOT BAR BAILOUT. ON THE OTHER HAND, IF AFTER AN OBJECTION IS ENTERED, THE JURISDICTION
SUBMITS A NEW REVISED CHANGE AND IT IS APPROVED, THEN THE OBJECTION TO THE INITIAL
SUBMISSION SHALL STILL COUNT AS AN OBJECTION WHICH BARS A BAILOUT. THE FACT THAT THE
JURISDICTION *50  AGREED TO SUBMIT A NON-DISCRIMINATORY CHANGE, AFTER HAVING FAILED TO GET

AN OBJECTIONABLE ONE APPROVED, SHOULD NOT PERMIT BAILOUT. 172

FINALLY, THE COMMITTEE WAS DISTURBED BY TESTIMONY THAT THE DEPARTMENT OF JUSTICE HAS
AT TIMES WITHDRAWN OBJECTIONS WITHOUT A DOCUMENTED BASIS OF SUBSTANTIALLY CHANGED

CIRCUMSTANCES, SEVERAL YEARS AFTER THE OBJECTION WAS ENTERED. 173

UNSUBSTANTIATED WITHDRAWALS OF OBJECTIONS DO NOT OBVIATE THE SIGNIFICANCE OF THE
PREVIOUS OBJECTION FOR PURPOSES OF THESE BAILOUT STANDARDS.

JUDGMENTS IN VOTING RIGHTS LITIGATION

THE SECOND ELEMENT OF THE CRITERIA PROHIBITS BAILOUT BY JURISDICTION THAT HAVE LOST
VOTING RIGHTS LITIGATION; HAVE ENTERED INTO CERTAIN KINDS OF CONSENT JUDGMENTS; OR HAVE AN
ACTION PENDING AGAINST THEM FOR DENIAL OR ABRIDGEMENT OF THE RIGHT TO VOTE.

A FINAL JUDGMENT THAT IT HAS DENIED OR ABRIDGED THE RIGHT TO VOTE IS STRONG EVIDENCE THAT
THE JURISDICTION HAS NOT ABIDED BY THE PRINCIPLE UPON WHICH THE ACT IS FOUNDED, AND HAS NOT
ACTED IN FOOD FAITH.
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CONSENT DECREES

AS A COROLLARY TO THE REQUIREMENT OF NO JUDGMENT WITHIN THE TEN YEAR PERIOD, BAILOUT IS
ALSO PRECLUDED FOR ANY JURISDICTION THAT HAS ENTERED INTO A CONSENT DECREE SETTLEMENT OR

AGREEMENT RESULTING IN THE ABANDONMENT OF A VOTING PRACTICE CHALLENGED. 174 A CONSENT
DECREE ABANDONING A CHALLENGED VOTING PRACTICE IS AN ADMISSION THAT THE PRACTICE WAS, IN

FACT, UNLAWFUL AND DISCRIMINATORY. 175

CRITICS OF THIS ELEMENT HAVE ARGUED THAT SETTLEMENTS ARE ENTERED INTO FOR A VARIETY OF
REASONS, E.G., TO AVOID THE NUISANCE OR EXPENSE OF LITIGATION.

UNDER THIS SECTION, HOWEVER, NOT ALL CONSENT DECREES ARE BARS TO BAILOUT, BUT ONLY THOSE
CONSENT DECREES WHICH INCLUDE THE ABANDONMENT OF THE CHALLENGED PRACTICE. A CITY OR
COUNTY IS NOT LIKELY TO AGREE TO MAJOR CHANGES IN ITS ELECTION SYSTEM, SUCH AS SWITCHING
FROM AT-LARGE TO DISTRICT ELECTIONS, MERELY TO AVOID THE NUISANCE OF A SUIT. IT IS LIKELY TO

DO SO ONLY AFTER DISCOVERY AND PRETRIAL REVIEW INDICATES LEGAL VULNERABILITY. 176

*51  **229  MOREOVER, A REVIEW OF THE CONSENT DECREES THAT ACTUALLY HAVE BEEN ENTERED
INTO REVEALS THAT THEY INVOLVED THE ABANDONMENT OF A SIGNIFICANT FEATURE OF THE

DEFENDANT'S ELECTORAL PROCESS. 177 IN SUCH CASES, THE IMPORTANCE OF PROVIDING STRICT
PROTECTION OF A FUNDAMENTAL RIGHT-- THE RIGHT TO VOTE-- OUTWEIGHS THE GENERAL POLICY OF
ENCOURAGING SETTLEMENT.

A PROPOSAL THAT CONSENT AGREEMENTS NOT BAR BAILOUT WAS DEFEATED ON THE HOUSE FLOOR BY
A VOTE OF 285-92. THE PROPOSAL WAS THAT A COURT MIGHT CONSIDER A CONSENT DECREE BUT WOULD
BAR BAILOUT ONLY IF THE COURT FOUND THAT THE DECREE REFLECTED UNDERLYING DISCRIMINATION.

WE AGREE WITH THE HOUSE REJECTION OF THIS ALTERNATIVE. BEFORE A DECREE WAS ENTERED,
THERE MAY HAVE BEEN EXTENSIVE DISCOVERY, PRETRIAL MOTIONS OR EVEN PORTIONS OF A TRIAL.
A DIFFERENT COURT, UNFAMILIAR WITH ALL OF THOSE PROCEEDINGS, SHOULD NOT HAVE TO SIFT
THROUGH A STALE RECORD SEVERAL YEARS LATER, IN ORDER TO DECIDE WHETHER THERE WAS
LIABILITY OF JUDICIAL ADMINISTRATION OR EFFECTIVE PROTECTION OF MINORITY RIGHTS. THE
INHERENT IMPRACTICALITY OF THE PROPOSAL UNDERLINES THE NEED FOR A PER SE STANDARD,
WHENEVER A CONSENT DECREE INCLUDES THE ABANDONMENT OF THE CHALLENGED PRACTICE.

PENDING SUITS

A SECOND COROLLARY OF THE ‘NO ADVERSE JUDGMENTS‘ CRITERION IS THAT A DECREE GRANTING A
BAILOUT MUST AWAIT FINAL JUDGMENT IN ANY PENDING SUIT THAT ALLEGES VOTING DISCRIMINATION.

THE PURPOSE OF THE BAILOUT CRITERIA IS TO PERMIT COVERED JURISDICTIONS WITH A ‘CLEAN SLATE‘
AND A HISTORY OF COMPLIANCE WITH FEDERAL VOTING RIGHTS GUARANTEES TO BECOME EXEMPT
FROM COVERAGE OF SECTION 5 OF THE VOTING RIGHTS ACT. A PENDING SUIT RAISES SUBSTANTIAL
QUESTIONS ABOUT WHETHER A JURISDICTION IS IN FULL COMPLIANCE WITH THE LAW. IF THE LAWSUIT
RESULTS IN A JUDGMENT FINDING VOTING RIGHTS VIOLATIONS, THAT WOULD BAR THE BAILOUT. IT IS
THE JUDGMENT OF THE COMMITTEE THAT THE RISK OF ALLOWING A JURISDICTION TO BAIL OUT WHEN
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IT MAY BE FOUND SOON THEREAFTER TO HAVE DISCRIMINATED SUBSTANTIALLY OUTWEIGHS THE MERE
DELAY IN OBTAINING A BAILOUT JUDGMENT.

AS FOR ANY CONCERN WITH FRIVOLOUS LAWSUITS BEING FILED TO BAR BAILOUT, THE ANSWER IS
THAT THERE ARE MANY PROVISIONS IN THE PRESENT LAW WHICH SAFEGUARD AGAINST SUCH SUITS. A
NUMBER OF LEGAL EXPERTS, INCLUDING THE PRESIDENT OF THE AMERICAN BAR ASSOCIATION, DAVID
BRINK, TESTIFIED THAT **230  THE RULES OF FEDERAL PROCEDURE ARM JUDGES WITH SUFFICIENT

POWER TO THROW OUT INSUBSTANTIAL COMPLAINTS.178

THE RECAPTURE PROVISION 179 IS NOT COMPLETELY ADEQ UATE TO DEAL WITH THE POSSIBILITY
OF ALLEGATIONS OF VOTING RIGHTS VIOLATIONS BECAUSE SOME OF THE CRITERIA-- SUCH AS THE
REQUIREMENT OF NO OBJECTIONS AND NO NONSUBMISSIONS AND NO FEDERAL EXAMINERS-- CANNOT
BRING ABOUT RECAPTURE BECAUSE THEY DO NOT APPLY TO A JURISDICTION ONCE COVERAGE IS
LIFTED. ONCE *52  IT HAD ESCAPED IT MIGHT BE DIFFICULT OR TIME-CONSUMING TO ESTABLISH THAT A
JURISDICTION SHOULD BE RECAPTURED ON THE BASIS THAT IT HAD BEEN INVOLVED IN ACTIVITY THAT
WOULD HAVE BARRED BAIL OUT PRIOR TO THE EXEMPTION FROM PRE-CLEARANCE.

DURING THE HOUSE DEBATE IT WAS SUGGESTED THAT A GROUP COULD PREVENT BAILOUT BY A SERIES
OF FRIVOLOUS LAWSUITS, EVEN IF EACH ONE WERE EVENTUALLY DISMISSED, SO THAT A CONSTANT
TURN-OVER OF PENDING ACTIONS WOULD PREVENT BAILOUT. TO MEET THIS CONCERN, THE BILL WAS
AMENDED BY THE MANAGER, CONGRESSMAN DON EDWARDS, ON THE HOUSE FLOOR, SO THAT SUITS
FILED AFTER THE BAILOUT APPLICATION HAS BEEN MADE DO NOT COUNT AS ‘PENDING SUITS‘ WHICH
BLOCK BAILOUT.

FEDERAL EXAMINERS

BAILOUT IS PRECLUDED IF ‘EXAMINERS‘ HAVE BEEN SENT TO THE JURISDICTION WITHIN THE PREVIOUS
TEN YEARS. SECTION 6 OF THE ACT, * * * U.S.C. * * *, PROVIDES FOR THE APPOINTMENT OF FEDERAL
EXAMINERS IF: (1) THE ATTORNEY GENERAL HAS RECEIVED AT LEAST 20 MERITORIOUS WRITTEN
COMPLAINTS FROM RESIDENTS OF THE LOCALITY CHARGING DISCRIMINATORY DENIAL OF THE RIGHT TO
VOTE; OR (2) THE ATTORNEY GENERAL BELIEVES THAT THE APPOINTMENT OF EXAMINERS IS NECESSARY
TO ENFORCE FEDERALLY PROTECTED VOTING RIGHTS.

THE REPORT OF THE SUBCOMMITTEE ON THE CONSTITUTION ARGUES THAT THE ASSIGNMENT OF
FEDERAL EXAMINERS IS TOO MUCH A MATTER WITHIN THE SUBJECTIVE JUDGMENT OF THE ATTORNEY
GENERAL AND BEYOND THE CONTROL OF THE JURISDICTION TO BE USED AS AN INDICATOR THAT
THE JURISDICTION ENGAGED IN ANY WRONG-DOING. IN RESPONSE TO THIS OBJECTION, THERE WAS
TESTIMONY THAT THE ATTORNEY GENERAL MUST FOLLOW STANDARDS IN ASSIGNING EXAMINERS,

WHICH PROTECT AGAINST UNJUSTIFIED ASSIGNMENTS. 180 IN ADDITION, THERE IS NOTHING IN THE
RECORD BEFORE THE HOUSE OR THE SENATE SUBCOMMITTEE SUGGESTING THAT ANY ASSIGNMENT OF

EXAMINERS IN THE PAST WAS UNJUSTIFIED. 181

THE ASSIGNMENT OF EXAMINERS IS A GOOD INDICATION OF VOTING RIGHTS ABUSES AT THE LOCAL
LEVEL. THE SIGNIFICANCE OF FEDERAL EXAMINERS WAS RECOGNIZED BY THE SUPREME COURT IN SOUTH
CAROLINA V. KATZENBACH. THE COURT SAID THAT SECTION 6(B) SET ADEQUATE STANDARDS TO GUIDE
THE ATTORNEY GENERAL AND PROTECTED AGAINST ARBITRARY USE OF THE APPOINTMENT PROCESS.
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**231  IT IS THE COMMITTEE'S JUDGMENT THAT THESE GUIDELINES OFFER SUFFICIENT ASSURANCE
OF THE GENUINE NEED FOR ASSIGNED EXAMINERS, AND SUFFICIENT *53  REASON THAT BAILOUT SUITS
SHOULD NOT BE OPENED TO A COMPLEX RELITIGATING OF WHETHER EACH ASSIGNMENT OF FEDERAL

EXAMINERS WAS JUSTIFIED. 182

EXAMINERS MAY BE ASSIGNED EITHER TO REGISTER MINORITY VOTERS; OR BECAUSE THE ACT

REQUIRES THEM AS PRECONDITION TO SENDING IN ELECTION DAY ‘OBSERVERS.‘ 183 UNDER THIS SECTION
THEIR ASSIGNMENT FOR EITHER REASON WOULD BAR BAILOUT.

OTHER VOTING RIGHTS VIOLATION BY THE APPLICANT JURISDICTION

NO DECLARATORY JUDGMENT COULD BE ISSUED IF THE PLAINTIFF HAD ENGAGED IN ANY VIOLATION
OF LAWS PROTECTING VOTING RIGHTS. THIS SAFEGUARD WILL PERMIT EVIDENCE TO BE PRESENTED
OF VOTING RIGHTS INFRINGEMENTS WHICH HAVE NOT PREVIOUSLY BEEN THE SUBJECT OF A
JUDICIAL DETERMINATION. HOWEVER, SUCH VIOLATIONS WOULD NOT BAR BAILOUT IF ‘THE PLAINTIFF
ESTABLISHES THAT ANY SUCH VIOLATIONS WERE TRIVIAL, WERE PROMPTLY CORRECTED, AND WERE NOT
REPEATED.‘

NO VIOLATION OF CONSTITUTIONAL OR STATUTORY PROTECTIONS AGAINST DISCRIMINATION IN
VOTING SHOULD BE PRESUMED TO BE TRIVIAL, AND THE JURISDICTION HAS THE HEAVY BURDEN TO SHOW
THAT ANY SUCH VIOLATIONS WERE TRIVIAL, PROMPTLY CORRECTED, AND NOT REPEATED. FOR EXAMPLE,
IF A QUALIFIED MINORITY VOTER HAS BEEN TURNED AWAY FROM THE POLLING PLACE BY ACCIDENT OR
MISTAKE IN THE JURISDICTION'S POLL BOOKS, AND THE MISTAKE WAS IMMEDIATELY CORRECTED AND
NOT REPEATED, THIS WOULD NOT BAR BAILOUT. HOWEVER, IF A VOTER OR POLL WATCHER HAD BEEN
ATTACKED OR BEATEN UP AT THE POLLING PLACE BY A PUBLIC OFFICIAL OR WITH THE PARTICIPATION OR
ACQUIESCENCE OF ELECTION OFFICIALS, THIS WOULD NOT BE CONSIDERED TRIVIAL EVEN IF CORRECTED
AND NOT REPEATED.

E. POSITIVE STEPS TO INCREASE MINORITY PARTICIPATION

THE BAILOUT PROVISION ALSO REQUIRES THAT THE JURISDICTION UNDERTAKE POSITIVE STEPS:

TO ELIMINATE INTIMIDATION AND HARASSMENT OF MINORITY VOTERS;

TO EXPAND OPPORTUNITIES FOR MINORITY PARTICIPATION; AND

TO ELIMINATE VOTING PROCEDURES AND METHODS WHICH INHIBIT OR DILUTE EQUAL ACCESS TO THE
ELECTORAL PROCESS.

**232  BEYOND THE OUTRIGHT ELIMINATION OF DISCRIMINATORY BARRIERS, THE APPLICANT
JURISDICTION MUST MAKE CONSTRUCTIVE EFFORTS TO ELIMINATE THE CONTINUED EFFECTS OF MANY
YEARS OF DISCRIMINATION IN ORDER TO BE RELIEVED OF SPECIAL OBLIGATIONS UNDER THE ACT. THE
SUPREME COURT FOUND IT APPROPRIATE FOR CONGRESS ‘TO COUNTER THE PERPETUATION OF 95 YEARS
OF PERVASIVE VOTING DISCRIMINATION.‘ CITY OF ROME V. UNITED STATES, SUPRA, 446 U.S. AT 182.

THIS ASPECT OF THE BAILOUT PROCESS WAS DESIGNED AS MUCH AS POSSIBLE TO CREATE OBJECTIVE
STANDARDS BY WHICH TO DETERMINE WHETHER THE JURISDICTION HAS COMPILED A RECORD OF
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SIGNIFICANT PROGRESS-- AND TO AVOID TOO VAGUE OR SUBJECTIVE A STANDARD. THE LITIGATION WILL
CHIEFLY BE AN INQUIRY INTO THESE OBJECTIVE QUESTIONS.

*54  ELIMINATION OF DISCRIMINATORY STRUCTURES

BEFORE A JURISDICTION ENDS SECTION 5 COVERAGE, IT SHOULD ELIMINATE DISCRIMINATORY VOTING
PROCEDURES AND METHODS OF ELECTION WHICH DENY EQUAL ACCESS TO THE ELECTORAL PROCESS.
THIS DOES NOT MEAN THAT MINORITIES MUST HAVE BEEN ELECTED IN PROPORTION TO THEIR NUMBERS,
BUT ONLY THAT THEY HAVE AN OPPORTUNITY TO PARTICIPATE ON AN EQUAL BASIS WITH NONMINORITY

CITIZENS. 184

IN DETERMINING WHETHER PROCEDURES OR METHODS ‘INHIBIT OR DILUTE EQUAL ACCESS TO THE
ELECTORAL PROCESS,‘ THE STANDARD TO BE USED IS THE RESULTS TEST OF WHITE. IN OTHER WORDS,
THE TEST WOULD BE THE SAME AS THAT FOR A CHALLENGE BROUGHT UNDER SECTION 2 OF THE VOTING
RIGHTS ACT, AS AMENDED BY THE COMMITTEE BILL, EXCEPT THAT THE BURDEN OF PROOF WOULD
BE ON THE JURISDICTION SEEKING TO BAIL OUT. AS DISCUSSED UNDER THE AMENDMENT TO SECTION
2 OF THE ACT, THE WHITE STANDARD IS ONE WITH WHICH THE COURTS ARE FAMILIAR AND WHICH
HAS BEEN CLARIFIED THROUGH CONSIDERABLE LITIGATION. CONTRARY TO THE SUGGESTION IN THE
SUBCOMMITTEE REPORT, THERE WOULD NOT NEED TO BE A GREAT DEAL OF LITIGATION TO DETERMINE
THE SCOPE OF THIS REQUIREMENT.

THE BAILOUT APPLICANT WOULD NOT NEED TO ‘PROVE A NEGATIVE‘ BY ESTABLISHING THAT EACH AND
EVERY PROCEDURE OR LAW RELATING TO ITS ELECTIONS SATISFIED THE WHITE TEST. HOWEVER, SHOULD
THE JUSTICE DEPARTMENT OR AN INTERVENOR ALLEGES THAT SPECIFIC PRACTICES OR ELECTION
METHODS, OTHER THAN THOSE ANALYZED BY THE APPLICANT-- DO DISCRIMINATE, THE APPLICANT
WOULD HAVE TO SATISFY THE COURT AS TO THOSE. WITH REGARD TO ANY CONTESTED PRACTICE OR
PROCEDURE, THE JURISDICTION WOULD HAVE THE BURDEN OF PROVING BY OBJECTIVE EVIDENCE THAT
IT HAD ELIMINATED ALL SUCH PROCEDURES OR METHODS OF ELECTIONS WHICH DENIED EQUAL ACCESS
TO THE ELECTORAL PROCESS.

CONSTRUCTIVE EFFORTS TO ELIMINATE INTIMIDATION AND HARASSMENT

THE REASON FOR THE REQUIREMENT OF CONSTRUCTIVE EFFORTS SHOULD BE SELF-EVIDENT,
PARTICULARLY AT A TIME OF RENEWED CONCERN ABOUT VIOLENCE PRONE **233  VIGILANTE OR PARA-

MILITARY ORGANIZATIONS, HATE GROUPS AND OTHER MEANS OF PHYSICAL INTIMIDATION. 185 IT IS AN
ESSENTIAL ASPECT OF ANY JURISDICTION'S FIRM COMMITMENT TO ENSURE THE FULL OPPORTUNITY FOR
MINORITY PARTICIPATION IN THE POLITICAL PROCESS.

INTIMIDATION AND HARASSMENT OF VOTERS OR OTHERS SEEKING TO EXERCISE RIGHTS PROTECTED
BY THE VOTING RIGHTS ACT ARE ESPECIALLY TROUBLING BECAUSE OF THE LONG-TERM IMPACT IT WILL
HAVE ON SUCH PERSONS AND THEIR COMMUNITIES.

COMMUNITIES ARE NOT HELD ABSOLUTELY LIABLE FOR ALL ACTS BY THEIR PRIVATE CITIZENS. AT
THE SAME TIME IS THERE IS EVIDENCE THAT SUCH INTIMIDATION AND HARASSMENT, OR A CREDIBLE
THREAT OF IT OCCURRING, HAS BEEN A FACTOR IN LIMITED MINORITY PARTICIPATION, THEN THE
JURISDICTION MUST TAKE REASONABLE STEPS TO ELIMINATE THAT DANGER AND TO MAKE CLEAR THAT
*55  SUCH ABHORRENT ACTIVITY BY PRIVATE CITIZENS, OFFICIALS OR PUBLIC EMPLOYEES, WILL NOT BE

TOLERATED WITHIN ITS TERRITORY.
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THESE REQUIREMENTS ARE NOT MEANT TO IMPLY THAT THE DESCRIBED CONDUCT HAS OCCURRED IN
ALL COVERED JURISDICTIONS. HOWEVER, THE HOUSE AND SENATE COMMITTEE RECORDS INDICATE THAT
IN MANY AREAS THIS REQUIREMENT IS STILL NECESSARY TO INSURE THAT MINORITY CITIZENS ARE NOT
INHIBITED OR DISCOURAGED FROM PARTICIPATING IN THE POLITICAL PROCESS.

OTHER CONSTRUCTIVE EFFORTS

THIS REQUIREMENT IS A FLEXIBLE ONE DEPENDING UPON THE PARTICULAR NEEDS AND CONDITIONS
IN THE APPLICANT JURISDICTION. THE COURT WILL MAKE A DETERMINATION, UNDER TRADITIONAL,
EQUITABLE PRINCIPLES, OF WHETHER SUCH CONSTRUCTIVE EFFORTS HAVE ACHIEVED A SYSTEM
AFFORDING FULL OPPORTUNITY FOR MINORITY PARTICIPATION.

THE STATUTE LISTS TWO OF THE MOST LIKELY CHANNELS FOR SUCH EFFORTS: (1) ENHANCED
OPPORTUNITY FOR REGISTRATION; AND (2) THE APPOINTMENT OF MINORITY ELECTION OFFICIALS
THROUGHOUT THE JURISDICTION AND AT ALL STAGES OF THE POLITICAL PROCESS.

THE COMMITTEE HEARING RECORD IS REPLETE WITH EXAMPLES OF RESTRICTIVE REGISTRATION
PRACTICES AND PROCEDURES, SUCH AS RESTRICTED HOURS AND LOCATIONS FOR REGISTRATION, DUAL
REGISTRATION PRACTICES, AND DISCRIMINATORY REREGISTRATION REQUIREMENTS, WHICH CONTINUE

TO EXIST THROUGHOUT THE COVERED JURISDICTIONS. 186

REGISTRATION OPPORTUNITIES CAN BE ENHANCED THROUGH THE APPOINTMENT OF DEPUTY
REGISTRARS WHO ARE PRESENT AT LOCATIONS ACCESSIBLE TO MINORITY CITIZENS, OFFERING EVENING
AND WEEKEND REGISTRATION HOURS, OR PROVIDING POSTCARD REGISTRATION. OTHER EXAMPLES OF
CONSTRUCTIVE EFFORTS INCLUDE APPOINTMENT OF MINORITY CITIZENS AS DEPUTY REGISTRARS OR
POLLWORKERS, OR OTHER OFFICIALS, THEREBY INDICATING TO MINORITY GROUP MEMBERS THAT THEY
ARE ENCOURAGED TO PARTICIPATE IN THE POLITICAL PROCESS.

**234  IT IS DIFFICULT TO UNDERSTAND WHY THE SUBCOMMITTEE REPORT STATES A BELIEF THAT
THIS PROVISION ‘WILL NOT AID IN OVERCOMING PAST DISCRIMINATION,‘ UNLESS THE AUTHORS OF
THAT REPORT THINK THAT THE COVERED JURISDICTIONS WOULD NOT RESPOND. THE REQUIREMENT IS
PRECISELY TAILORED TO OVERCOME THAT LEGACY OF DISCRIMINATION IN COVERED JURISDICTIONS BY
GIVING THOSE JURISDICTIONS AN INCENTIVE TO MAKE IMPROVEMENTS. THE COMMITTEE BELIEVES THE
PEOPLE OF THOSE JURISDICTIONS WILL MEET THOSE EXPECTATIONS.

FINALLY, THE COMMITTEE BILL REQUIRES A JURISDICTION SEEKING BAILOUT TO PRESENT EVIDENCE
OF MINORITY PARTICIPATION IN ORDER TO AID THE COURTS IN DETERMINATION OF ITS ELIGIBILITY
FOR BAILOUT. SUCH EVIDENCE OF MINORITY PARTICIPATION IS ONE RELIABLE INDICATOR OF WHETHER
SECTION 5 IS STILL NEEDED. A LOW LEVEL OF PARTICIPATION IS CENTRAL TO THE FORMULA THAT
TRIGGERS SECTION 5 COVERAGE.

THE COVERED JURISDICTIONS THEMSELVES HAVE POINTED REPEATEDLY TO INCREASED MINORITY
REGISTRATION, VOTING, AND OFFICE-HOLDING AS EVIDENCE RELEVANT TO DETERMINING THE NEED FOR
CONTINUED SECTION 5 COVERAGE.

WHILE THE INFORMATION REQUIRED ABOUT MINORITY PARTICIPATION WILL HELP THE COURT
DETERMINE WHETHER DISCRIMINATORY MECHANISM HAVE *56  REALLY BEEN ELIMINATED AND THEIR
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LEGACY OVERCOME, THERE IS NO REQUIREMENT OF A SPECIFIC LEVEL OF MINORITY PARTICIPATION.
RATHER, THESE DATA WOULD BE WEIGHED BY THE COURT ALONG WITH OTHER EVIDENCE.

F. BURDEN OF PROOF

BECAUSE OF THE EXTENSIVE EVIDENCE OF CONTINUING VOTING RIGHTS VIOLATIONS THAT HAS BEEN
PRESENTED TO THIS CONGRESS IN TESTIMONY, STUDIES AND REPORTS WE BELIEVE IT IS IMPORTANT
THAT A JURISDICTION SEEKING BAILOUT BE REQUIRED TO PRESENT COMPELLING EVIDENCE THAT IT
HAS EARNED THE RIGHT TO REMOVE ITSELF FROM SECTION 5 COVERAGE. THE APPLICANT JURISDICTION
WOULD HAVE THE BURDEN OF PROOF AS TO EACH ELEMENT OF THE BAILOUT CRITERIA SET FORTH IN
SECTION 5. THIS BURDEN MUST BE MET BY OBJECTIVE FACTUAL EVIDENCE AND CANNOT BE SATISFIED

PRIMARILY ON THE BASIS OF ASSERTIONS AND CONCLUSORY DECLARATIONS. 187

G. POST BAILOUT PROBATION

UNDER CURRENT LAW, A JURISDICTION THAT BAILS OUT NO LONGER HAS TO PRECLEAR ITS VOTING
CHANGES. SECTION 4(A), HOWEVER, PROVIDES THAT THE BAILOUT COURT RETAINS JURISDICTION FOR
FIVE YEARS. IF THE JURISDICTION ENGAGES IN THE TYPE OF CONDUCT THAT WOULD HAVE KEPT IT FROM
BAILING OUT TO BEGIN WITH, THE BAILOUT JUDGMENT COULD BE SET ASIDE AND THE JURISDICTION
BROUGHT BACK UNDER SECTION 5. THIS HAS HAPPENED ONCE, WITH RESPECT TO THREE COUNTIES OF
NEW YORK, WHICH BAILED OUT IN THE EARLY 1970'S BUT WERE BROUGHT BACK IN TWO YEARS LATER.

THE COMMITTEE BILL CONTINUES THIS ‘RECAPTURE‘ PRINCIPLE. UNDER SECTION 4(A)(5), THE BAILOUT
COURT RETAINS JURISDICTION FOR TEN YEARS (THE LONGER PERIOD IS NECESSARY BECAUSE THE NEW
BAILOUT FORMULA CONTAINS ADDITIONAL CRITERIA) DURING WHICH A MOTION TO REOPEN THE CASE
CAN BE FILED BY THE ATTORNEY GENERAL OR BY AN AGGRIEVED CITIZEN IF IT IS ALLEGED THAT THE
JURISDICTION HAS ENGAGED IN CONDUCT THAT WOULD HAVE PREVENTED IT FROM BAILING OUT.

**235  ONCE THE COURT REOPENS THE CASE, OF COURSE, IT MAY NOT SET ASIDE THE BAILOUT
JUDGMENT UNLESS THAT COURSE IS SUPPORTED BY THE EVIDENCE. CONDUCT THAT WOULD JUSTIFY
REINSTATING SECTION 5 COVERAGE WOULD INCLUDE THE ENTRY OF A JUDGMENT OF RACIAL
DISCRIMINATION IN VOTING AGAINST THE JURISDICTION OR THE JURISDICTION'S READOPTING A VOTING

CHANGE THAT HAD BEEN OBJECTED TO PREVIOUSLY UNDER SECTION 5. 188

H. RESPONSIBILITY FOR GEOGRAPHICALLY INCLUDED JURISDICTIONS

THE COMMITTEE BILL REQUIRES THAT, FOR A JURISDICTION TO BAIL OUT, EACH GOVERNMENTAL
UNIT WITHIN ITS TERRITORY MUST SATISFY ALL OF THE CRITERIA FOR BAILOUT. THE SUPREME COURT

ALREADY HAS APPROVED SUCH A LINKAGE CONCEPT FOR BAILOUT. 189 IT IS APPROPRIATE TO CONDITION
THE RIGHT OF A STATE TO BAIL OUT ON THE COMPLIANCE OF ALL OF ITS POLITICAL SUBDIVISIONS, BOTH
BECAUSE OF THE SIGNIFICANT STATUTORY AND PRACTICAL CONTROL WHICH A STATE HAS OVER THEM
AND BECAUSE THE FIFTEENTH AMENDMENT PLACES RESPONSIBILITY ON THE STATES FOR PROTECTING
VOTING RIGHTS.

*57  THE BAILOUT PROVISIONS IN THIS BILL CONTEMPLATE THE SAME LEVEL OF STATE RESPONSIBILITY
AND PROTECTION AS WAS CONTEMPLATED BY THE FRAMERS OF THE FIFTEENTH AMENDMENT, AND THE

DRAFTERS OF THE 1965 ACT. 190 THE FACT THAT COUNTIES WILL NOW HAVE THE OPPORTUNITY TO OBTAIN
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EXEMPTION ON AN INDIVIDUAL BASIS DOES NOT ALTER THE CONSTITUTIONAL RESPONSIBILITIES OR THE
PLENARY POWER OF THE COVERED STATES TO MEET THE STANDARDS OF THE ACT.

STATES HAVE HISTORICALLY BEEN TREATED AS THE RESPONSIBLE UNIT OF GOVERNMENT FOR
PROTECTING THE FRANCHISE. THE GENERAL RULE IS THAT STATES ‘HAVE BROAD POWERS TO DETERMINE

THE CONDITIONS UNDER WHICH THE RIGHT OF SUFFRAGE MAY BE EXERCISED.‘ 191 THE POWER OF THE
STATES IS PLENARY EXCEPT AS LIMITED BY THE FEDERAL CONSTITUTION, GOMILLION V. LIGHTFOOT.

S. 1992 CONSIDERABLY EXPANDS THE NUMBER OF JURISDICTIONS WHICH ARE AFFORDED THE
OPPORTUNITY TO BAIL OUT. COUNTIES WITHIN A COVERED STATE ARE NOW ELIGIBLE TO BAIL OUT IF
THEY CAN DEMONSTRATE THEIR RECORD OF NON-DISCRIMINATION. HOWEVER, THIS NEW OPPORTUNITY
FOR COUNTIES SHOULD NOT RELIEVE A COVERED STATE OF ITS FUNDAMENTAL RESPONSIBLE TO PROTECT

THE RIGHT TO VOTE. 192

THE QUESTION WAS RAISED IN THE COMMITTEE HEARINGS OF WHETHER A STATE SHOULD HAVE TO
WAIT UNTIL ALL ITS COUNTIES ARE ELIGIBLE TO BAIL OUT BEFORE IT CAN BAIL OUT AT THE STATE LEVEL,
I.E., END PRECLEARANCE AS TO STATE ENACTMENTS. ONE SUGGESTION, FOR EXAMPLE, WAS THAT A STATE
SHOULD BE ABLE TO BAIL OUT WHEN TWO-THIRDS OF ITS COUNTIES HAVE DONE SO. THAT PROPOSAL
WAS DEFEATED IN THE HOUSE BY A VOTE OF 313-95. THE COMMITTEE BELIEVES SUCH A PROPOSAL IS
INAPPROPRIATE FOR SEVERAL REASONS, IN ADDITION TO THE FUNDAMENTAL RESPONSIBILITY OF THE
STATES FOR ENFORCING VOTING RIGHTS.

**236  WHERE STATE ATTORNEYS GENERAL HAVE BEEN ACTIVE IN ADVISING AND EDUCATING LOCAL
OFFICIALS ABOUT THEIR OBLIGATION, E.G., VIRGINIA, THERE HAS BEEN MUCH LESS NON-COMPLIANCE
WITH THE LAW THAN IN OTHER COVERED STATES.

EXCEPT FOR SOUTH CAROLINA AND TEXAS, THE COVERED STATES DO NOT REALLY HAVE ‘HOME RULE‘,
IN THE SENSE OF COUNTIES EMPOWERED INDEPENDENTLY TO PERFORM MOST LEGISLATIVE FUNCTIONS
CONCERNING THEIR ACTIVITIES. IN THOSE STATES WITH HOME RULE, THERE IS A COMPLEX INTERACTION
BETWEEN STATE LAWS, LOCAL LAWS, AND LOCAL OFFICIAL'S APPLICATION AND ADMINISTRATION OF
STATE LAWS. EVEN ELECTION LAWS APPLICABLE ONLY TO ONE OR A FEW COUNTIES ARE OFTEN ENACTED

BY THE STATE LEGISLATURE AT THE REQUEST OF THE DELEGATION FROM THAT DISTRICT. 193

*58  SOME COVERED STATES HAVE HISTORIES OF PREEMPTING LOCAL ACTION BY STATE LEGISLATION.
THEY COULD DO SO IN MANY AREAS OF ELECTION LAW AS A LAST RESORT TO ENSURE COMPLIANCE, IF

GUIDANCE AND URGING DOES NOT SUFFICE. 194

I. JURISDICTION OF BAILOUT LAWSUITS

JURISDICTION TO HEAR BAILOUT SUITS IS LIMITED TO THE DISTRICT COURT FOR THE DISTRICT OF
COLUMBIA. THE COMMITTEE BELIEVES THIS IS NECESSARY TO PROVIDE UNIFORM INTERPRETATION OF
THE BAILOUT STANDARDS, TO DEVELOP EXPERIENCE AND EXPERTISE IN THEIR APPLICATION AND TO
ENSURE JUDICIAL DECISION MAKING FREE FROM LOCAL PRESSURE. THIS IS A CONTINUATION OF THE
VENUE PROVIDED IN CURRENT LAW. AT PRESENT JURISDICTIONS SEEKING TO BAIL OUT MUST SUE IN THE
DISTRICT OF COLUMBIA. ALMOST 25 JURISDICTIONS HAVE DONE SO SUCCESSFULLY. OTHERS WITHDREW

THEIR APPLICATIONS WHEN FACTS WERE POINTED OUT THAT PRECLUDED THEIR BAILING OUT. 195
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IN SOUTH CAROLINA V. KATZENBACH, THE SUPREME COURT RULED THAT VESTING JURISDICTION IN THE
DISTRICT OF COLUMBIA COURTS FOR PRECLEARANCE AND FOR BAILOUT WAS AN APPROPRIATE EXERCISE

OF CONGRESSIONAL AUTHORITY, PURSUANT TO ARTICLE III OF THE CONSTITUTION. 196

CONGRESS VESTED JURISDICTION IN THE DISTRICT OF COLUMBIA IN BAILOUT SUITS FOR SEVERAL
REASONS. THESE PURPOSES ARE EVEN MORE IMPORTANT WITH THE MORE COMPLEX BAILOUT CRITERIA
ADDED BY THE NEW BILL THAN THEY WERE UNDER THE SIMPLE BAILOUT MECHANISM OF PRESENT LAW.

FIRST, IT PROMOTES THE DEVELOPMENT OF EXPERTISE IN A SINGLE COURT. THE DISTRICT OF COLUMBIA
COURT HAS NOW HEARD SOME 25 PRECLEARANCE CASES AND ABOUT 30 BAILOUT CASES. THAT
LITIGATION PROVIDES A SIGNIFICANT BASE OF EXPERIENCE ON WHICH TO DRAW FOR THE APPLICATION
OF THIS STATUTE. THE GREATER FAMILIARITY WILL PERMIT SPEEDIER RESOLUTION OF THE BAILOUT
CASES.

**237  A SECOND PURPOSE WAS TO PROMOTE UNIFORMITY. UNDER THE NEW BAILOUT PROVISION
WE CAN ANTICIPATE SUITS BROUGHT BY JURISDICTIONS THROUGHOUT THE COUNTRY. UP TO SEVERAL
HUNDRED WOULD BE ELIGIBLE TO APPLY IN 1984. THERE WILL BE MUCH LESS CONFUSION AND CONFLICT
OVER THE APPLICATION OF THIS PROVISION IF ALL OF THIS LITIGATION IS HANDLED BY THE DISTRICT OF
COLUMBIA COURT.

THE PURPOSES OF THE BAILOUT PROVISIONS WOULD BE SERIOUSLY UNDERMINED IF JURISDICTION
WERE VESTED IN LOCAL DISTRICT COURTS AND THE INTERPRETATIONS OF THE LEGAL STANDARDS
GOVERNING BAILOUT APPLIED IN NEW YORK WERE DIFFERENT FROM THOSE APPLIED IN MISSISSIPPI.
IT IS NOT UNUSUAL FOR THE CONGRESS TO VEST EXCLUSIVE JURISDICTION OVER A MATTER OF THIS
NATURE IN THE DISTRICT OF COLUMBIA COURTS FOR PRECISELY THESE TWO REASONS FOR DEVELOPING
EXPERTISE AND PROMOTING UNIFORM APPLICATION.

FURTHERMORE, THE LEGISLATIVE HISTORY OF THE VOTING RIGHTS ACT SHOWS THAT ITS
EXTRAORDINARY REMEDIES WERE REQUIRED BECAUSE RELIEF IN VOTING RIGHTS CASES FILED IN
LOCAL DISTRICT COURTS WAS OFTEN EXTREMELY DIFFICULT TO OBTAIN. ALTHOUGH THAT PROBLEM
HAS ABATED TO A SIGNIFICANT EXTENT, TESTIMONY BEFORE THE HOUSE SUBCOMMITTEE ON
CIVIL AND CONSTITUTIONAL RIGHTS AND THE SENATE SUBCOMMITTEE ON THE CONSTITUTION HAS
DEMONSTRATED THAT IN SIGNIFICANT INSTANCES THIS IS STILL THE CASE. FOR EXAMPLE, THE
MISSISSIPPI LEGISLATIVE REAPPORTIONMENT CASE, CONNOR V. JOHNSON, *59  WENT ON FOR 14 YEARS--
WITH NINE TRIPS TO THE SUPREME COURT-- BEFORE EFFECTIVE RELIEF FOR VOTING RIGHTS DENIALS

FINALLY WAS OBTAINED. 197

SINCE THOSE WHO SEEK TO PROVIDE VENUE FOR BAILOUT SUITS IN LOCAL DISTRICT COURTS WOULD
CHANGE THE PRACTICE UNDER THE ACT FOR THE PAST 17 YEARS, THE BURDEN IS ON THEM TO PRESENT
SUBSTANTIAL REASONS FOR SUCH A DEPARTURE. NONE HAS BEEN PRESENTED WHICH THE COMMITTEE
FOUND COMPELLING.

AN AMENDMENT TO ELIMINATE THE RESTRICTION OF BAILOUT SUITS TO THE DISTRICT OF COLUMBIA
FEDERAL COURT, OFFERED IN COMMITTEE BY SENATOR EAST, WAS DEFEATED BY A VOTE OF 12 TO 6. A
SIMILAR AMENDMENT HAD PREVIOUSLY BEEN REJECTED ON THE HOUSE FLOOR BY A VOTE OF 277 TO 132.

J. EFFECTIVE DATE OF NEW BAILOUT PROVISION
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THE NEW BAILOUT CRITERIA WILL REPLACE THOSE IN EXISTING LAW TWO YEARS AFTER THE DATE
OF ENACTMENT OF THIS LEGISLATION. THE DEFERRED EFFECTIVE DATE WILL PERMIT AN ORDERLY
TRANSITION TO THE NEW PROCEDURES. SEVERAL PREVIOUS ASSISTANT ATTORNEYS GENERAL FOR CIVIL
RIGHTS ADVISED THE HOUSE COMMITTEE THAT THE TWO YEAR STARTUP TIME IS ESSENTIAL FOR THE
DEPARTMENT TO PREPARE FOR SUCH A HEAVY LOAD OF LITIGATION UNDER THE NEW STANDARDS. THIS
TWO YEAR DEFERRAL WILL PERMIT THE DEPARTMENT, THE COVERED JURISDICTIONS, AND LOCAL CIVIL

RIGHTS GROUPS TO REVIEW THE LAW AND TO PREPARE FOR PROCEEDINGS. 198

PARTICULARLY WHILE THE DEPARTMENT OF JUSTICE IS STILL REVIEWING SEVERAL HUNDRED
REDISTRICTING SUBMISSIONS A YEAR IN CONNECTION WITH THE 1980 CENSUS, THE OVERLAP BETWEEN
THAT RESPONSIBILITY AND THE IMMEDIATE NEED TO DEFEND BAILOUT SUITS WOULD PUT AN IMPOSSIBLE
STRAIN ON THE DEPARTMENT'S LIMITED AND DECREASING RESOURCES.

**238  ON THE HOUSE FLOOR A PROPOSAL WAS OFFERED TO ELIMINATE THE TWO YEAR WAITING PERIOD
FOR THE NEW BAILOUT CRITERIA. NO ROLL CALL WAS REQUESTED, AND THIS CHANGE WAS DECISIVELY
DEFEATED ON A VOICE VOTE.

K. THE BAILOUT IS ACHIEVABLE

THE COMMITTEE HEARD CONFLICTING TESTIMONY ON THE ISSUE OF WHETHER THE BAILOUT CRITERIA
IN THE BILL ARE TOO STRINGENT OR TOO LENIENT. THE BILL'S PROVISIONS WERE CHALLENGED AS BEING
TOO EASY TO SATISFY BY ONE OF THE MOST EXPERIENCED ORGANIZATIONS IN THE MONITORING OF THE

VOTING RIGHTS ACT AND ITS OPERATION IN THE COVERED JURISDICTIONS. 199

OTHERS, PARTICULARLY ASSISTANT ATTORNEY GENERAL WILLIAM BRADFORD REYNOLDS AND
REPRESENTATIVE HYDE, SUGGESTED THAT THE CRITERIA WERE TOO DIFFICULT AND WOULD BE TOO
HARD TO ACHIEVE.

WE REPEAT THAT THE GOAL OF THE BAILOUT IN THE COMMITTEE BILL IS TO GIVE COVERED
JURISDICTIONS AN INCENTIVE TO ELIMINATE PRACTICES DENYING OR ABRIDGING OPPORTUNITIES FOR
MINORITIES TO PARTICIPATE IN THE POLITICAL PROCESS. CRITERIA ARE SET FORTH IN DETAIL IN THE
PROPOSED STATUTE. EACH AND EVERY REQUIREMENT OF THE BAILOUT IS MINIMALLY NECESSARY TO
MEASURE A JURISDICTION'S RECORD OF NON-DISCRIMINATION IN VOTING.

*60  THE COMMITTEE BELIEVES THAT THESE CRITERIA WORK TOGETHER AS A CONSISTENT PACKAGE
TO PROVIDE A REASONABLE AVENUE FOR JURISDICTIONS TO BAIL OUT OF PRECLEARANCE AT A TIME
APPROPRIATE FOR THEM.

A SUBSTANTIAL NUMBER OF COUNTIES MAY BE ELIGIBLE TO BAIL OUT WHEN THE NEW PROCEDURE
GOES INTO EFFECT. THE SUBCOMMITTEE REPORT ASSERTS, WITHOUT ANY FACTUAL ANALYSIS, THAT THE
BAILOUT IS ILLUSORY BECAUSE IT IS IMPOSSIBLE TO SATISFY THE CRITERIA.

SEVERAL EXPERT WITNESSES TESTIFIED TO THE CONTRARY. MR. ARMAND DERFNER PRESENTED
A CHART COMPILED BY THE JOINT CENTER FOR POLITICAL STUDIES. IT SHOWED A REASONABLE
PROJECTION OF 25 PERCENT OF THE COUNTIES IN THE MAJOR COVERED STATES BEING ELIGIBLE TO FILE
FOR BAILOUT ON THE BASIS OF THEIR COMPLIANCE WITH THE OBJECTIVE CRITERIA IN THE COMPROMISE

BILL. 200 NO ONE IN THE HOUSE OR LATER IN THE SENATE EVER DISPUTED THESE FIGURES.
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IN FACT, THE FIGURES LISTED IN THE ATTACHMENTS TO ASSISTANT ATTORNEY GENERAL REYNOLD'S
SENATE TESTIMONY ARE VIRTUALLY IDENTICAL TO THOSE IN THE JOINT CENTER'S ESTIMATE.

SINCE THE BAILOUT IS CLEARLY ACHIEVABLE, THE ALLEGATIONS THAT IT WOULD PERMANENTLY
IMPOSE SECTION 5 ON COVERED AREAS IS WITHOUT ANY FOUNDATION. NEVERTHELESS, THE COMMITTEE
RECOGNIZED THAT SOME JURISDICTIONS HAVE EXPRESSED CONCERN BECAUSE OF THE REPEATED
INACCURACY THAT THIS MEASURE WOULD IMPOSE PRECLEARANCE ‘IN PERPETUITY.‘ IN ORDER TO
REASSURE THOSE JURISDICTIONS, THE BILL INCLUDES A 25 YEAR ‘CAP‘ ON SECTION 5. AT THAT POINT,
IT WILL TERMINATE UNLESS CONGRESS MAKES A DETERMINATION THAT THE SPECIAL REMEDY IS STILL
NEEDED.

IN THE INTERIM, THE BILL ALSO REQUIRES THE CONGRESS TO REVIEW THE OPERATION OF THE LAW
AFTER 15 YEARS. PRECLEARANCE WOULD CONTINUE THROUGH THE FULL 25 YEARS UNLESS CONGRESS
TOOK SOME FURTHER ACTION AFTER THE 15 YEAR REVIEW.

**239  THE MAXIMUM PERIOD FOR SECTION 5 COVERAGE WAS SET AT 25 YEARS BECAUSE A SHORTER
PERIOD WOULD DEFEAT THE DESIGN OF THE BAILOUT PROVISIONS. THE ‘CAP‘ WILL BE RELEVANT ONLY
FOR THOSE RECALCITRANT JURISDICTIONS WHICH HAVE NOT BAILED OUT BY THEN. THE COMMITTEE
EXPECTS THAT MOST JURISDICTIONS, AND HOPES THAT ALL OF THEM, WILL HAVE DEMONSTRATED
COMPLIANCE AND WILL HAVE UTILIZED THE NEW BAILOUT PROCEDURES EARLIER.

IF THE DURATION OF SECTION 5 WERE TOO SHORT, THEN THERE WOULD BE NO INCENTIVE FOR ANY
JURISDICTION TO MAKE THE GOOD RECORD THAT WILL ALLOW THEM TO BAIL OUT.

FOR THOSE JURISDICTIONS WHICH HAVE RECENT VIOLATIONS AND WHICH WILL BEGIN COMPILING
THEIR TEN-YEAR RECORD OF COMPLIANCE NOW, THEIR TEN-YEAR PROBATION PERIOD FOLLOWING
BAILOUT WOULD LAST UNTIL 20 YEARS FROM THE DATE OF ENACTMENT OF THIS LEGISLATION. IF THE
MAXIMUM LIFE OF SECTION 5 PRECLEARANCE, FOR EVEN THE MOST UNCOOPERATIVE JURISDICTIONS,
WERE LIMITED TO 15 OR 20 YEARS, SUCH JURISDICTIONS COULD LOOK FORWARD TO GETTING OUT FROM
UNDER THEIR OBLIGATION AT THAT POINT WITHOUT HAVING MADE ANY EFFORTS. YET JURISDICTIONS
THAT HAD CONSCIENTIOUSLY BEGUN A RECORD OF FULL COMPLIANCE NOW, WOULD STILL BE UNDER

PROBATION AT THAT DATE. 201 THUS, TO MOVE THE CAP FORWARD WOULD BE TO DISMANTLE THE *61
CAREFULLY CONSTRUCTED BAILOUT MECHANISM. JURISDICTIONS WILLING TO COMPLY WITH THE ACT
SHOULD BE ENCOURAGED TO DO SO. THEY SHOULD NOT BE TREATED AS IF THEY WERE IN THE SAME
POSTURE AS THE LEAST COOPERATIVE JURISDICTIONS.

CONSTITUTIONALITY OF THE REVISED BAILOUT

EACH OF THE CRITERIA IN THE BAILOUT PROVISIONS OF THE COMMITTEE BILL MEETS THE TEST FOR
CONSTITUTIONALITY: THEY ARE RELEVANT TO THE CONTINUED NEED FOR COVERAGE AND ARE NOT

UNDULY BURDENSOME. SEE, SOUTH CAROLINA V. KATZENBACH. 202 ‘CONGRESS MAY USE ANY RATIONAL
MEANS‘ TO ENFORCE THE FIFTEENTH AMENDMENT'S PROHIBITION ON RACIAL DISCRIMINATION IN
VOTING. THE PRINCIPAL CONSTITUTIONAL LIMITATION ON CONGRESS' BROAD POWERS UNDER THE
FIFTEENTH AMENDMENT IS THAT CONGRESS MUST ACT REMEDIALLY, I.E., LEGISLATION UNDER THE
FIFTEENTH AMENDMENT MUST BE NECESSARY TO REMEDY PRIOR CONSTITUTIONAL VIOLATIONS, OR TO

PREVENT PRACTICES THAT CREATE THE ‘RISK OF PURPOSEFUL DISCRIMINATION.‘ 203

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1887165389&pubNum=641&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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THE SUPREME COURT HAS LONG RECOGNIZED THE CONSTITUTIONALITY OF THE PRECLEARANCE AND
BAILOUT PROCEDURES CONTAINED IN THE VOTING RIGHTS ACT OF 1965. AS LONG AGO AS SOUTH
CAROLINA AND AS RECENTLY AS CITY OF ROME THE COURT HAS SUSTAINED THESE PROVISIONS. THE
COMMITTEE BELIEVES THAT THE PROPOSED REVISIONS OF THE EXISTING BAILOUT PROCEDURES ARE
WELL WITHIN THE CONSTITUTIONAL PARAMETERS SET DOWN BY THE COURT IN THOSE CASES.

IN BOTH SOUTH CAROLINA AND ROME, THE COURT UPHELD THE CONSTITUTIONALITY OF SECTION
5, GIVEN THE EXTENSIVE RECORD OF VOTING DISCRIMINATION COMPILED BY CONGRESS. AGAINST
THIS BACKGROUND, THE COURT REASONED THAT CONGRESS' DECISION TO EMPLOY A PRECLEARANCE
MECHANISM WAS **240  CLEARLY PERMISSIBLE. MOREOVER, IN ROME THE COURT SPECIFICALLY
REJECTED THE ARGUMENT THAT ‘EVEN IF THE ACT AND ITS PRECLEARANCE REQUIREMENT WERE
APPROPRIATE MEANS OF ENFORCING THE FIFTEENTH AMENDMENT IN 1965, THEY HAD OUTLIVED THEIR

USEFULNESS BY 1975, WHEN CONGRESS EXTENDED THE ACT FOR ANOTHER SEVEN YEARS. 204

THE COURT IN ROME REVIEWED THE DETAILED CONGRESSIONAL FINDINGS IN 1975. IT FOUND
‘CONGRESS' CONSIDERED DETERMINATION‘ THAT EXTENSION OF SECTION 5 PRECLEARANCE AND OTHER
SPECIAL STATUTORY REMEDIES WAS ESSENTIAL TO COUNTER THE 95 YEARS OF PERVASIVE VOTING

DISCRIMINATION TO BE ‘BOTH UNSURPRISING AND UNASSAILABLE.‘ 205

AS WE HAVE EXPLAINED ABOVE, THE NEED FOR AND THE IMPORTANCE OF SECTION 5 PRECLEARANCE
CONTINUES UNABATED. IN OUR VIEW, THE HEARING RECORD COMPILED BY THE 97TH CONGRESS
PROVIDES OVERWHELMING JUSTIFICATION FOR CONTINUING SECTION 5 PRECLEARANCE.

IT IS TRUE THAT THE DECISIONS IN SOUTH CAROLINA AND ROME EXPRESSED THE CONCERN THAT
CONGRESS NOT PERMANENTLY SUBJECT JURISDICTIONS TO THE UNUSUALLY STRINGENT REMEDY OF
PRECLEARANCE. THE REVISED BAILOUT SET FORTH IN S. 1992, WAS DRAFTED WITH THIS CONCERN IN
MIND. THE PROPOSED PROCEDURES MAINTAINS PRECLEARANCE ONLY UNTIL A JURISDICTION SATISFIES
THE ACHIEVABLE BAILOUT CRITERIA SET FORTH IN S. 1992. SINCE THE BAILOUT PROVISION IN S.
1992 CLEARLY IS AN ACHIEVABLE STANDARD, THE SUGGESTION IN THE SUBCOMMITTEE REPORT
THAT IT WOULD PERMANENTLY IMPOSE SECTION 5 *62  ON THE COVERED JURISDICTION IS WITHOUT

FOUNDATION, AS ARE THE CONSTITUTIONAL ARGUMENTS PREMISED ON THAT ASSERTION. 206 AND, IN
ANY EVENT, THE 25 YEAR CAP PLACES A DEFINITE TERMINATION DATE IN THE LAW.

VIII. ASSISTANCE TO VOTERS

CERTAIN DISCRETE GROUPS OF CITIZENS ARE UNABLE TO EXERCISE THEIR RIGHTS TO VOTE WITHOUT
OBTAINING ASSISTANCE IN VOTING INCLUDING AID WITHIN THE VOTING BOOTH. THESE GROUPS
INCLUDE THE BLIND, THE DISABLED, AND THOSE WHO EITHER DO NOT HAVE A WRITTEN LANGUAGE
OR WHO ARE UNABLE TO READ OR WRITE SUFFICIENTLY WELL TO UNDERSTAND THE ELECTION
MATERIAL AND THE BALLOT. BECAUSE OF THEIR NEED FOR ASSISTANCE, MEMBERS OF THESE GROUPS
ARE MORE SUSCEPTIBLE THAN THE ORDINARY VOTER TO HAVING THEIR VOTE UNDULY INFLUENCED
OR MANIPULATED. AS A RESULT, MEMBERS OF SUCH GROUPS RUN THE RISK THAT THEY WILL BE
DISCRIMINATED AGAINST AT THE POLLS AND THAT THEIR RIGHT TO VOTE IN STATE AND FEDERAL
ELECTIONS WILL NOT BE PROTECTED.

CLEARLY, THE MANNER OF PROVIDING ASSISTANCE HAS A SIGNIFICANT EFFECT ON THE FREE EXERCISE
OF THE RIGHT TO VOTE BY SUCH PEOPLE WHO NEED ASSISTANCE. SPECIFICALLY, IT IS ONLY NATURAL
THAT MANY SUCH VOTERS MAY FEEL APPREHENSIVE ABOUT CASTING A BALLOT IN THE PRESENCE
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OF, OR MAY BE MISLED BY, SOMEONE OTHER THAN A PERSON OF THEIR OWN CHOICE. AS A RESULT,
PEOPLE REQUIRING ASSISTANCE IN SOME JURISDICTIONS ARE FORCED TO CHOOSE BETWEEN CASTING A
BALLOT UNDER THE ADVERSE CIRCUMSTANCES OF NOT BEING ABLE TO CHOOSE THEIR OWN ASSISTANCE
OR FORFEITING THEIR RIGHT TO VOTE. THE COMMITTEE IS CONCERNED THAT SOME PEOPLE IN THIS
SITUATION DO IN FACT ELECT TO FORFEIT THEIR RIGHT TO VOTE. OTHERS MAY HAVE THEIR ACTUAL
PREFERENCE **241  OVERBORNE BY THE INFLUENCE OF THOSE ASSISTING THEM OR BE MISLED INTO

VOTING FOR SOMEONE OTHER THAN THE CANDIDATE OF THEIR CHOICE. 207

TO LIMIT THE RISKS OF DISCRIMINATION AGAINST VOTERS IN THESE SPECIFIED GROUPS AND AVOID
DENIAL OR INFRINGEMENT OF THEIR RIGHT TO VOTE, THE COMMITTEE HAS CONCLUDED THAT THEY
MUST BE PERMITTED TO HAVE THE ASSISTANCE OF A PERSON OF THEIR OWN CHOICE. THE COMMITTEE
CONCLUDED THAT THIS IS THE ONLY WAY TO ASSURE MEANINGFUL VOTING ASSISTANCE AND TO AVOID
POSSIBLE INTIMIDATION OR MANIPULATION OF THE VOTER. TO DO OTHERWISE WOULD DENY THESE
VOTERS THE SAME OPPORTUNITY TO VOTE ENJOYED BY ALL CITIZENS.

THE COMMITTEE HAS CONCLUDED THAT THE ONLY KIND OF ASSISTANCE THAT WILL MAKE FULLY
‘MEANINGFUL‘ THE VOTE OF THE BLIND, DISABLED, OR THOSE WHO ARE UNABLE TO READ OR WRITE, IS
TO PERMIT THEM TO BRING INTO THE VOTING BOOTH A PERSON WHOM THE VOTER TRUSTS AND WHO
CANNOT INTIMIDATE HIM. SINCE BLIND, DISABLED, OR ILLITERATE VOTERS HAVE THE RIGHT TO ‘PULL
THE LEVER OF A VOTING MACHINE‘, THEY HAVE THE RIGHT TO DO SO WITHOUT FEAR OF INTIMIDATION
OR MANIPULATION.

THE COMMITTEE INTENDS THAT VOTER ASSISTANCE PROCEDURES, INCLUDING MEASURES TO ASSURE
PRIVACY FOR THE VOTER AND THE SECRECY OF HIS VOTE BE ESTABLISHED IN A MANNER WHICH
ENCOURAGES GREATER PARTICIPATION IN *63  OUR ELECTORAL PROCESS. THE COMMITTEE RECOGNIZES
THE LEGITIMATE RIGHT OF ANY STATE TO ESTABLISH NECESSARY ELECTION PROCEDURES, SUBJECT TO
THE OVERRIDING PRINCIPLE THAT SUCH PROCEDURES SHALL BE DESIGNED TO PROTECT THE RIGHTS OF
VOTERS.

STATE PROVISIONS WOULD BE PREEMPTED ONLY TO THE EXTENT THAT THEY UNDULY BURDEN THE
RIGHT RECOGNIZED IN THIS SECTION, WITH THAT DETERMINATION BEING A PRACTICAL ONE DEPENDENT
UPON THE FACTS. THUS, FOR EXAMPLE, A PROCEDURE COULD NOT DENY THE ASSISTANCE AT SOME
STAGES OF THE VOTING PROCESS DURING WHICH ASSISTANCE WAS NEEDED, NOR COULD IT PROVIDE THAT
A PERSON COULD BE DENIED ASSISTANCE SOLELY BECAUSE HE COULD READ OR WRITE HIS OWN NAME.

BY INCLUDING THE BLIND, DISABLED, AND PERSONS UNABLE TO READ OR WRITE UNDER THIS
PROVISION, THE COMMITTEE DOES NOT REQUIRE THAT EACH GROUP OF INDIVIDUALS BE TREATED
IDENTICALLY FOR PURPOSES OF VOTER ASSISTANCE PROCEDURES. STATES, FOR EXAMPLE, MIGHT
HAVE REASON TO AUTHORIZE DIFFERENT KINDS OF ASSISTANCE FOR THE BLIND AS OPPOSED TO THE
ILLITERATE. THE COMMITTEE HAS SIMPLY CONCLUDED THAT, AT THE LEAST, MEMBERS OF EACH GROUP
ARE ENTITLED TO ASSISTANCE FROM A PERSON OF THEIR OWN CHOICE.

ALL STATES NOW PROVIDE SOME FORM OF VOTING ASSISTANCE FOR HANDICAPPED VOTERS. THE
IMPLICIT REQUIREMENT OF THE BAN ON LITERACY TESTS IN COVERED JURISDICTIONS WHICH THE 1965
VOTING RIGHTS ACT IMPOSED, IS THAT ILLITERATE VOTERS IN THOSE DISTRICTS MAY NOT BE DENIED

ASSISTANCE AT THE POLLS. 208

THIS STULTIFYING PROVISION (BARRING ASSISTANCE TO ILLITERATES) CONFLICTS WITH THE VOTING
RIGHTS ACT OF 1965. THE ACT PROVIDES FOR THE SUSPENSION OF LITERACY TESTS IN STATES WHICH
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HAVE **242  USED SUCH TESTS AS A DISCRIMINATORY DEVICE TO PREVENT NEGROES FROM REGISTERING
TO VOTE. LIKE ANY OTHER LAW, THIS PROVISION IMPLICITLY CARRIES WITH IT ALL MEANS NECESSARY
AND PROPER TO CARRY OUT EFFECTIVELY THE PURPOSES OF THE LAW. AS LOUISIANA RECOGNIZED FOR
150 YEARS, IF AN ILLITERATE IS ENTITLED TO VOTE, HE IS ENTITLED TO ASSISTANCE AT THE POLLS THAT
WILL MAKE HIS VOTE MEANINGFUL. WE CANNOT IMPUTE TO CONGRESS THE SELF-DEFEATING NOTION
THAT AN ILLITERATE HAS THE RIGHT TO PULL THE LEVER OF A VOTING MACHINE, BUT NOT THE RIGHT

TO KNOW FOR WHOM HE PULLS THE LEVER. 209

THE 1970 TEMPORARY SUSPENSION OF LITERACY TESTS NATIONWIDE, MADE PERMANENT IN 1975,
MEANS THAT A DENIAL OF ASSISTANCE TO ILLITERATE VOTERS IN ANY JURISDICTION IS NOW IN CONFLICT
WITH THE VOTING RIGHTS ACT. AS AN INDEPENDENT SOURCE OF THE RIGHT OF ILLITERATE VOTERS TO
ASSISTANCE IN MANY CASES IS THAT IT MUST BE PROVIDED WHEREVER SUCH ASSISTANCE IS AVAILABLE

TO OTHER GROUPS SUCH AS THE BLIND OR DISABLED. 210

THEREFORE, THIS AMENDMENT DOES NOT CREATE A NEW RIGHT OF THE SPECIFIED CLASS OF VOTERS
TO RECEIVE ASSISTANCE; RATHER IT IMPLEMENTS AN EXISTING RIGHT BY PRESCRIBING MINIMAL
REQUIREMENTS AS TO THE MANNER IN WHICH VOTERS MAY CHOOSE TO RECEIVE ASSISTANCE. IN FACT
MANY STATES ALREADY PROVIDE FOR ASSISTANCE BY A PERSON OF THE VOTER'S CHOICE. SECTION *64  4
OF THE BILL SIMPLY EXTENDS THIS RIGHT TO BLIND, DISABLED AND ILLITERATE CITIZENS IN ALL STATES.
IT IS THE COMMITTEE'S VIEW THAT THIS IS THE MOST EFFECTIVE METHOD OF PROVIDING ASSISTANCE
WHILE AT THE SAME TIME CONFORMING TO THE PATTERN ALREADY IN USE IN MANY STATES.

SECTION 4 OF THE BILL WOULD NOT PERMIT THE VOTER'S EMPLOYER OR AGENT OF THAT EMPLOYER
TO PROVIDE ASSISTANCE. IT WOULD ALSO PRECLUDE ASSISTANCE BY AN OFFICER OR AGENT OF THE
VOTER'S UNION.

IT SHOULD BE NOTED, HOWEVER, THAT THIS EMPLOYER LIMITATION DOES NOT APPLY TO CASES OF
VOTERS WHO MUST SELECT ASSISTANCE IN A SMALL COMMUNITY COMPOSED LARGELY OF LANGUAGE
MINORITIES WHOSE LANGUAGE IS PRIMARILY UNWRITTEN OR ORAL, SUCH AS THOSE RESIDING IN AN
ALASKAN NATIVE VILLAGE OF A NEW MEXICAN PUEBLO OR RESERVATION. TO BEING WITH, MANY OF
THESE COMMUNITIES HAVE ONLY A VERY FEW EMPLOYERS. IN ADDITION, IT OFTEN HAPPENS THAT ALL
OR MOST OF THE MEMBERS OF THE VILLAGE BELONG TO THE SAME REGIONAL OR VILLAGE NATIVE
CORPORATION; THE COMMITTEE RECOGNIZES THAT A VOTER'S CHOICE OF A FELLOW CORPORATION
MEMBER TO ASSIST IN THE VOTING BOOTH MAY GIVE THE APPEARANCE OF A TECHNICAL VIOLATION OF
THE EMPLOYER BAR. IN EITHER CASE, HOWEVER, THE COMMITTEE CONCLUDES THAT THE BURDEN ON
THE INDIVIDUAL'S RIGHT TO CHOOSE A TRUSTWORTHY ASSISTANT WOULD BE TOO GREAT TO JUSTIFY
APPLICATION OF THE BAR ON EMPLOYER ASSISTANCE.

IT SHOULD ALSO BE NOTED THAT THE BAN ON ASSISTANCE BY AN AGENT OF THE EMPLOYER OR BY
AN AGENT OR OFFICER OF THE VOTER'S UNION DOES NOT EXTEND TO ASSISTANCE BY A VOTER'S CO-
WORKER, OR FELLOW UNION-MEMBER.

**243  IX. BILINGUAL ELECTIONS

THE NEAR UNANIMOUS TESTIMONY OF SENATE AND HOUSE WITNESSES IS THAT THE BILINGUAL
ELECTION PROVISIONS ARE AND SHOULD REMAIN AN INTEGRAL COMPONENT OF THE VOTING RIGHTS
ACT. THE COMMITTEE SHARES THIS VIEW AND IS UNANIMOUS IN ITS SUPPORT FOR CONTINUATION OF
BILINGUAL ELECTIONS UNTIL 1992. ENACTED BY CONGRESS IN 1975, THESE PROVISIONS, CONTAINED
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IN SECTION 203, HAVE EXTENDED THE FRANCHISE TO AMERICANS TO HISPANIC, INDIAN, ASIAN AND
ESKIMO DESCENT. IN 1975, CONGRESS FOUND THAT MANY LANGUAGE MINORITY CITIZENS ‘ARE FROM
ENVIRONMENTS IN WHICH THE DOMINANT LANGUAGE IS OTHER THAN ENGLISH‘, AND HAVE BEEN
DENIED EQUAL EDUCATIONAL OPPORTUNITIES BY STATE AND LOCAL GOVERNMENTS, RESULTING IN

SEVERE DISABILITIES AND CONTINUING ILLITERACY IN THE ENGLISH LANGUAGE. 211

SENATE TESTIMONY REVEALED THAT THERE IS A CONTINUING NEED FOR BILINGUAL ELECTIONS;
THAT THEY CAN BE IMPLEMENTED EFFICIENTLY AND COST-EFFECTIVELY; AND THAT THEY ENJOY
WIDESPREAD BIPARTISAN SUPPORT IN CONGRESS, THE ADMINISTRATION AND THE PUBLIC. WITNESSES
WHO TESTIFIED IN SUPPORT OF BILINGUAL ELECTIONS INCLUDED ATTORNEY GENERAL WILLIAM FRENCH
SMITH, ASSN'T ATTORNEY GENERAL REYNOLDS. ARCHIBALD COX, ARIZONA GOVERNOR BRUCE BABBITT,
TEXAS GOVERNOR WILLIAM CLEMENTS, VILMA S. MARTINEZ, PRESIDENT OF THE MEXICAN AMERICAN
LEGAL DEFENSE AND EDUCATIONAL FUND, AND ARNOLD TORRES, WASHINGTON DIRECTOR OF THE
LEAGUE OF UNITED LATIN AMERICAN CITIZENS.

THE TESTIMONY REFUTED ALLEGATIONS THAT BILINGUAL ELECTIONS ARE ‘EXCESSIVELY COSTLY‘;
THAT THEY DISCOURAGE NON-ENGLISH SPEAKING CITIZENS FROM LEARNING ENGLISH; THAT THEY
THREATEN THE IDEAL OF THE AMERICAN ‘MELTING POT‘, AND THAT THEY FOSTER ‘CULTURAL

SEPARATISM‘. 212

*65  IN THE HOUSE, REPRESENTATIVE PAUL MCCLOSKEY, HAD INITIALLY BASED HIS CALL FOR THE
REPEAL OF THE BILINGUAL PROVISION IN LARGE MEASURE ON THE ARGUMENT THAT THEY ‘COST TOO
MUCH.‘ HOWEVER, HE WITHDREW THIS ASPECT OF HIS ARGUMENT WHEN PRESENTED WITH INFORMATION
ABOUT LOS ANGELES COUNTY AND OTHER AREAS THAT HAVE IMPLEMENTED BILINGUAL ELECTIONS IN

AN EFFICIENT AND COST-EFFECTIVE MANNER. 213 THE COST OF IMPLEMENTING BILINGUAL ELECTIONS IN
LOS ANGELES COUNTY DROPPED FROM THE INITIAL ‘START UP‘ EXPENSE OF $854,360, IN THE 1976 PRIMARY
TO $135,200 IN THE 1980 GENERAL ELECTION-- THE LATTER FIGURE ACCOUNTED FOR ONLY 1.9 PERCENT OF
THE TOTAL GENERAL ELECTION BUDGET FOR 1980. IN THAT ELECTION, OVER 45,000 VOTERS REQUESTED
SPANISH LANGUAGE MATERIALS.

IN CALIFORNIA, THE COST OF MANY ELECTIONS IS EXCEPTIONALLY HIGH, BECAUSE OF THE LARGE
VOLUME OF EXPLANATORY PRINTED MATERIAL WHICH IS MAILED TO EACH VOTER PRIOR TO ELECTION,
SOMETIMES AS MANY AS 100 PAGES OR MORE. HOWEVER, IN ORDER TO AVOID EXCESSIVE PRINTING
AND POSTAGE COSTS, IT IS POSSIBLE TO ‘TARGET‘ BILINGUAL ASSISTANCE, AS LOS ANGELES AND SAN
DIEGO COUNTIES NOW HAVE DONE, SO THAT SPANISH LANGUAGE MATERIALS WILL BE PRINTED ONLY FOR
THOSE VOTERS WHO HAVE REQUESTED THEM. USING THIS METHOD OF TARGETING, BILINGUAL ELECTION
EXPENSES IN SAN DIEGO DECREASED FROM $126,000 IN THE 1976 GENERAL ELECTION TO $54,000 IN 1980.
THIS METHOD IS RECOMMENDED IN DOJ GUIDELINES REGARDING IMPLEMENTATION OF THE BILINGUAL
PROVISIONS. (FEDERAL REGISTER, JULY 1976)

**244  NOT ALL COUNTY REGISTRARS TARGET BILINGUAL VOTERS; NOR HAVE ALL OF THEM TAKEN
STEPS TO STREAMLINE THE COST OF PROVIDING BILINGUAL ELECTION MATERIALS AND INCREASE
THEIR USE BY LANGUAGE MINORITY CITIZENS. AS A CONSEQUENCE, THERE REMAIN ISOLATED
COUNTIES WHERE THE IMPLEMENTATION OF BILINGUAL ELECTIONS IS NOT COST-EFFECTIVE. IN ORDER
TO DECREASE COSTS AND INCREASE MINORITY PARTICIPATION IN REGISTRATION AND VOTING, THE
COMMITTEE SUGGESTS THAT LOCAL REGISTRARS CAN EXAMINE AND ADOPT ESTABLISHED METHODS OF
TARGETING AND STREAMLINING PROCEDURES WHERE APPROPRIATE.
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EVEN IF THE COSTS OF BILINGUAL ELECTIONS WERE HIGHER, WHEN VIEWED IN PROPER PERSPECTIVE,
THE COMMITTEE BELIEVES THAT CERTAIN COSTS SHOULD BE WILLINGLY INCURRED TO MAKE OUR MOST

FUNDAMENTAL POLITICAL RIGHTS A REALITY FOR ALL AMERICANS. 214

ALSO DISPELLED DURING HOUSE CONSIDERATION OF THE ACT WERE CHARGES THAT BILINGUAL
ELECTIONS FOSTERED ‘CULTURAL SEPARATISM.‘ ROBERTO MONDRAGON, LIEUTENANT GOVERNOR OF
NEW MEXICO, WHICH HAS CONDUCTED BILINGUAL ELECTIONS SINCE ITS STATEHOOD IN 1912, NOTED
THAT NEW MEXICO HAS THE HIGHEST DEGREE OF HISPANIC PARTICIPATION AND REPRESENTATION OF
ANY STATE IN THE COUNTRY. IT IS ALSO THE ONLY STATE IN WHICH HISPANIC HOLD STATE-WIDE ELECTED
OFFICES.

THE AVAILABILITY OF BILINGUAL ELECTIONS HAS ALSO BEEN SIGNIFICANT FOR ASIAN AMERICANS.
THE CHINESE, ONE HOUSE WITNESS NOTED, WERE NOT PERMITTED TO BECOME NATURALIZED CITIZENS
UNTIL 1943. ‘THIS HISTORIC PROHIBITION AGAINST CITIZENSHIP BY CHINESE AMERICANS HAS HAD
A DEVASTATING IMPACT ON MANY OF TODAY'S ELDERLY CITIZENS WHO WERE DENIED EQUAL *66

EDUCATIONAL AND SOCIO-ECONOMIC OPPORTUNITIES DURING THEIR YOUNGER DAYS.‘ 215

SIMILARLY, AMERICAN INDIANS WERE NOT ACCORDED CITIZENSHIP UNTIL 1924 AND WERE NOT
PERMITTED TO VOTE IN FEDERAL ELECTIONS UNTIL THE 1960'S. IN SOME AREAS THE PERCENTAGE
OF ADULTS LIVING ON INDIAN LANDS WHO ARE NOT FLUENT IN ENGLISH MAY RANGE AS HIGH AS
60-70 PERCENT. MOST OF THE MANY DIFFERENT INDIAN LANGUAGES ARE UNWRITTEN ONES. THE ORAL

ASSISTANCE PROVISIONS OF SECTION 203 ARE THUS VITALLY IMPORTANT FOR THESE CITIZENS. 216

THERE WAS GENERAL AGREEMENT THAT, IN ARCHIBALD COX'S WORDS, ‘THE BEST WAY TO AVOID A
SEPARATIST MOVEMENT IN THIS COUNTRY IS TO ENCOURAGE PARTICIPATION IN THE EXERCISE OF THE
RIGHT TO VOTE.‘ HE WENT ON TO SAY THAT AN ‘ELECTORAL PROCESS WITHOUT LANGUAGE BARRIERS

MAKES IT PLAIN TO ALL THAT WE ARE ONE NATION WITH ONE GOVERNMENT FOR ALL THE PEOPLE.‘ 217

ON THE FLOOR OF THE HOUSE, MAJORITY LEADER JIM WRIGHT MORE PHILOSOPHICALLY: ‘WE HAVE
NEVER MADE A MISTAKE, WHEN WE BROADENED THE FRANCHISE . . . WE HAVE NEVER MADE A MISTAKE

WHEN WE LET MORE PEOPLE VOTE.‘ 218

WITNESSES BEFORE THE COMMITTEE PROVIDED NEW SURVEY DATA SUPPORTING THE NEED FOR AND
THE USE ALREADY MADE OF BILINGUAL MATERIALS. THE DATA INDICATED THAT ELDERLY CITIZENS, WHO
ARE LEAST LIKELY TO LEARN ENGLISH LAST IN LIFE, ARE THE ONES MOST LIKELY TO NEED BILINGUAL

ASSISTANCE. 219 THIS POOL CONFIRMS THE CONCLUSION OF A SAN DIEGO TRIBUNE EDITORIAL THAT
BILINGUAL VOTING IS A ‘MEASURE TO GIVE OLDER SPANISH-SPEAKING **245  CITIZENS THE SENSE OF
FULL PARTICIPATION IN OUR DEMOCRACY. THE YOUNGER MEMBERS OF THE COMMUNITY ARE MOVING

RAPIDLY AWAY FROM LINGUISTIC ISOLATION.‘ 220

AMONG THOSE WHO PARTICIPATED IN THE SURVEY WHO ARE BETWEEN 18 AND 25, 6 OUT OF 100 PERSONS
SPEAK ONLY SPANISH. AMONG THOSE OVER 65, 34 PERSONS, OR MORE THAN 33 PERCENT, SPEAK ONLY
SPANISH. AMONG THOSE WITH LESS THAN FIVE YEARS OF SCHOOLING, ABOUT ONE-THIRD SPEAK ONLY
SPANISH.

TWENTY-THREE PERCENT OF ALL RESPONDENTS RECEIVED ASSISTANCE FROM A BILINGUAL
POLLWORKER AND 24 PERCENT USED THE SPANISH LANGUAGE BALLOT IN THE 1980 ELECTION.
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FINALLY, 32 PERCENT SAID THEY WOULD BE LESS LIKELY TO VOTE IF SPANISH LANGUAGE ASSISTANCE
WERE NOT AVAILABLE.

THESE DATA SHOULD LAY CONCLUSIVELY TO REST ALLEGATIONS THAT BILINGUAL ELECTIONS ARE NOT
NEEDED AND NOT OF GREAT VALUE BY THOSE CITIZENS FOR WHOM THEY WERE INTENDED.

IN LIGHT OF THE STRONG RECORD OF SUPPORT FOR THESE PROVISIONS, THE COMMITTEE RECOMMENDS
THAT THEY BE EXTENDED FOR 7 YEARS.

*67  SECTION 3

THIS SECTION AMENDS SECTION 2 TO MAKE EXPLICIT THE STANDARD FOR ESTABLISHING A VIOLATION
OF SECTION 2 OF THE ACT.

NEW SUBSECTION 2(A) AMENDS THE CURRENT LANGUAGE OF SECTION 2 TO PROHIBIT ANY VOTING
QUALIFICATION, PREREQUISITE, STANDARD, PRACTICE, OR PROCEDURE WHICH ‘RESULTS‘ IN A DENIAL OR
ABRIDGEMENT OF THE RIGHT TO VOTE ON ACCOUNT OF RACE, COLOR OR MEMBERSHIP IN A LANGUAGE
MINORITY.

THE SUBSECTION EXPRESSES THE INTENT OF CONGRESS IN AMENDING SECTION 2 THAT PLAINTIFFS
DO NOT NEED TO PROVE DISCRIMINATORY PURPOSE OR MOTIVE, BY EITHER DIRECT OR INDIRECT
EVIDENCE, IN ORDER TO ESTABLISH A VIOLATION. WITH THIS CLARIFICATION, SECTION 2 EXPLICITLY
CODIFIES A STANDARD DIFFERENT FROM THE INTERPRETATION OF THE FORMER LANGUAGE OF SECTION

2 CONTAINED IN THE SUPREME COURT'S MOBILE PLURALITY OPINION, 221 I.E. THE INTERPRETATION THAT
THE FORMER LANGUAGE OF SECTION 2 PROHIBITS ONLY PURPOSEFUL DISCRIMINATION.

UNDER SECTION 2, AS AMENDED, PLAINTIFFS WOULD CONTINUE TO HAVE THE OPTION OF ESTABLISHING
A SECTION 2 VIOLATION BY PROVING A DISCRIMINATORY PURPOSE BEHIND THE CHALLENGED PRACTICE
OR METHOD. HOWEVER, IF PLAINTIFF CHOSE TO ESTABLISH A VIOLATION UNDER THE ALTERNATIVE BASIS
NOW CODIFIED IN THE STATUTE AS THE ‘RESULTS STANDARD, THEN PROOF OF THE PURPOSE BEHIND THE
CHALLENGED PRACTICE IS NEITHER REQUIRED OR RELEVANT.

**246  NEW SUBSECTION 2(B) DELINEATES THE LEGAL ANALYSIS WHICH THE CONGRESS INTENDS
COURTS TO APPLY UNDER THE ‘RESULTS TEST.‘ SPECIFICALLY THE SUBSECTION CODIFIES THE TEST
FOR DISCRIMINATORY RESULT LAID DOWN BY THE SUPREME COURT IN WHITE V. REGESTER, AND THE

LANGUAGE IS TAKEN DIRECTLY FROM THAT DECISION. 412 U.S. 755 AT 766, 769. 222 THE COURTS ARE TO
LOOK AT THE TOTALITY OF THE CIRCUMSTANCES IN ORDER TO DETERMINE WHETHER THE RESULT OF
THE CHALLENGED PRACTICE IS THAT THE POLITICAL PROCESSES ARE EQUALLY OPEN; THAT IS, WHETHER,
MEMBERS OF A PROTECTED CLASS HAVE THE SAME OPPORTUNITY AS OTHERS TO PARTICIPATE IN THE
ELECTORAL PROCESS AND TO ELECT CANDIDATES OF THEIR CHOICE. THE COURTS ARE TO CONDUCT
THIS ANALYSIS ON THE BASIS OF A VARIETY OF OBJECTIVE FACTORS CONCERNING THE IMPACT OF THE
CHALLENGED PRACTICE AND THE SOCIAL AND POLITICAL CONTEXT IN WHICH IT OCCURS.

THE MOTIVATION BEHIND THE CHALLENGED PRACTICE OR METHOD IS NOT RELEVANT TO THE
DETERMINATION. THE COMMITTEE EXPRESSLY DISAVOWS ANY CHARACTERIZATION OF THE RESULTS
TESTS CODIFIED IN THIS STATUTE AS INCLUDING AN ‘INTENT‘ REQUIREMENT, WHETHER OR NOT SUCH
A REQUIREMENT MIGHT BE MET IN A PARTICULAR CASE BY INFERENCES DRAWN FROM THE SAME

OBJECTIVE FACTORS OFFERED TO ESTABLISH A DISCRIMINATORY RESULT. 223 NOR IS THERE ANY NEED TO



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 62

ESTABLISH A PURPOSEFUL DESIGN THROUGH INFERENCES *68  FROM THE FORSEEABLE CONSEQUENCES
OF ADOPTING OR MAINTAINING THE CHALLENGED PRACTICE.

BY CODIFYING THE ‘RESULTS‘ STANDARD ARTICULATED IN WHITE AND ITS PROGENY, THE AMENDMENT
RETAINS THE REPEATED EMPHASIS IN THOSE CASES THAT THERE IS NOTHING, PER SE, UNLAWFUL ABOUT
AT-LARGE ELECTIONS SYSTEM. ONLY WHEN SUCH SYSTEMS OPERATE, IN THE CONTEXT OF OTHER
OBJECTIVE FACTORS AND THE TOTALITY OF CIRCUMSTANCES, TO EFFECTIVELY DENY MEMBERS OF
A MINORITY GROUP THE OPPORTUNITY TO PARTICIPATE EQUALLY IN THE PROCESS, IS A VIOLATION
ESTABLISHED.

BY REFERRING TO THE ‘RESULTS‘ OF A CHALLENGED PRACTICE AND BY EXPLICITLY CODIFYING
THE WHITE STANDARD, THE AMENDMENT DISTINGUISHES THE STANDARD FOR PROVING A VIOLATION
UNDER SECTION 2 FROM THE STANDARD FOR DETERMINING WHETHER A PROPOSED CHANGE HAS A

DISCRIMINATORY ‘EFFECT‘ UNDER SECTION 5 OF THE ACT. 224

NEW SUBSECTION 2(B) ALSO REPLACES THE SO-CALLED ‘DISCLAIMER‘ LANGUAGE IN THE HOUSE-
PASSED BILL IN ORDER TO MAKE MORE CLEAR THAT THE AMENDED SECTION CREATES NO RIGHT TO

PROPORTIONAL REPRESENTATION. 225 THE COMMITTEE LANGUAGE CODIFIES THE APPROACH USED IN
WHITCOMB, WHITE AND SUBSEQUENT CASES, WHICH IS THAT THE EXTENT TO WHICH MINORITIES HAVE

BEEN ELECTED TO OFFICE IS ONLY THE ‘CIRCUMSTANCE‘ AMONG THE ‘TOTALITY‘ TO BE CONSIDERED. 226

**247  IT EXPRESSLY STATES THAT MEMBERS OF A MINORITY GROUP DO NOT HAVE A RIGHT TO
BE ELECTED IN NUMBERS EQUAL TO THEIR PROPORTION IN THE POPULATION. THE DISCLAIMER THUS
GUARANTEES THAT THE QUESTION OF WHETHER MINORITY CANDIDATES HAVE BEEN SUCCESSFUL AT
THE POOLS WILL NOT BE DISPOSITIVE IN DETERMINING WHETHER A VIOLATION HAS OCCURRED. IF A
VIOLATION IS ESTABLISHED TRADITIONAL EQUITABLE PRINCIPLES WILL BE APPLIED BY THE COURTS IN
FASHIONING RELIEF THAT COMPLETELY REMEDIES THE PRIOR DILUTION FOUND TO BE IN VIOLATION OF
THIS SECTION.

X. SECTION-BY-SECTION ANALYSIS

SECTION 1

THIS SECTION PROVIDES THAT THE ACT MAY BE CITED AS THE ‘VOTING RIGHTS ACT AMENDMENTS OF
1982.‘

SECTION 2

THIS SECTION CONTAINS SUBSTANTIAL REVISIONS TO THE SO-CALLED BAILOUT PROVISIONS OF THE
CURRENT LAW. THE EFFECT OF THE AMENDMENT IS TO KEEP COVERED JURISDICTIONS SUBJECT TO THE
BAILOUT IN CURRENT LAW FOR TWO MORE YEARS, AT WHICH TIME THEY MAY BAIL OUT BY SHOWING
A 10-YEAR RECORD OF FULL COMPLIANCE WITH THE LAW AND BY DEMONSTRATING POSITIVE STEPS TO
AFFORD FULL OPPORTUNITY FOR MINORITY PARTICIPATION IN THE POLITICAL PROCESS. THE EFFECT OF
THE FIRST AMENDMENT MADE BY THIS SECTION IS TO RETAIN THE CURRENT BAILOUT STANDARD UNTIL
AUGUST 5, 1984.
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SECTION 2(B)

THIS SECTION PROVIDES THAT THE AMENDMENTS MADE IN S. 1992 TO SECTION 4(A), RELATING TO THE
NEW STANDARDS FOR BAILOUT, ARE EFFECTIVE ON AND AFTER AUGUST 5, 1984.

*69  THE COMMITTEE BELIEVES THE TWO-YEAR WAITING PERIOD IS ESSENTIAL TO ALLOW THE JUSTICE
DEPARTMENT SUFFICIENT TIME TO PREPARE FOR THE EXPECTED INCREASE IN BAILOUT LITIGATION
WITHOUT UNDERMINING THE DEPARTMENT'S CAPACITY TO ENFORCE THE ACT.

SECTION 2(B) (1) AND (2)

THESE SECTIONS PROVIDE THAT CERTAIN POLITICAL SUBDIVISIONS WITHIN FULL COVERED STATES MAY
INITIATE A DECLARATORY JUDGMENT ACTION SEEKING TO BAIL OUT INDEPENDENTLY OF THE STATE.
THIS REPRESENTS A SIGNIFICANT EXPANSION OF CURRENT LAW WHICH REQUIRES THAT A POLITICAL
SUBDIVISION IN A FULLY COVERED STATE MAY NOT BAIL OUT AND MUST WAIT UNTIL THE STATE, AS A
WHOLE BAILS OUT.

WHEN REFERRING TO A POLITICAL SUBDIVISION THIS AMENDMENT REFERS ONLY TO COUNTIES AND
PARISHES EXCEPT IN THOSE RARE INSTANCES IN WHICH REGISTRATION IS NOT CONDUCTED UNDER
THE SUPERVISION OF A COUNTY OR PARISH. IN SUCH INSTANCES, SUCH AS INDEPENDENT CITIES IN
VIRGINIA, A JURISDICTION OTHER THAN A COUNTY OR PARISH MAY FILE FOR BAILOUT. A CITY WITH SUCH
REGISTRATION MAY NOT BAILOUT SEPARATELY.

**248  FOR A STATE OR POLITICAL SUBDIVISION TO QUALITY FOR BAILOUT, ALL OF THE UNITS OF
GOVERNMENT WITHIN THAT STATE OR POLITICAL SUBDIVISION MUST MEET THE BAILOUT CRITERIA.

LASTLY, FOR PURPOSES OF BAILOUT, POLITICAL SUBDIVISIONS ARE DEFINED AS OF THE DATE THEY
WERE COVERED UNDER SECTION 4(B) OF THE ACT.

THIS LIMITATION IS A LOGISTICAL ONE. IF THE SMALLEST OF POLITICAL SUBDIVISIONS COULD BAIL OUT,
THE DEPARTMENT OF JUSTICE AND PRIVATE GROUPS WOULD HAVE TO DEFEND THOUSANDS OF BAILOUT
SUITS.

SECTION 2(B) (3) AND (4)

THESE SECTIONS PROVIDE THAT TO OBTAIN A DECLARATORY JUDGMENT OF BAILOUT, THE
JURISDICTION MUST CARRY THE BURDEN OF PROVING THAT IT AND ALL POLITICAL SUBDIVISIONS WITHIN
ITS TERRITORY HAVE MET EACH OF THE BAILOUT CRITERIA ENUMERATED IN SECTION 2(B)(4), DURING THE
10 YEARS PRECEDING THE FILING OF THE DECLARATORY JUDGMENT ACTION AND DURING THE PENDENCY
OF SUCH SUIT. SUCH A LINKAGE CONCEPT HAS BEEN APPROVED BY THE SUPREME COURT. CITY OF ROME
V. U.S. 446 U.S. AT 162-69. THE COMMITTEE HAS DECIDED TO RETAIN THE REQUIREMENT THAT A STATE
CANNOT BAIL OUT UNTIL EACH OF ITS POLITICAL SUBDIVISIONS CAN BAIL OUT, BOTH BECAUSE OF
THE SIGNIFICANT STATUTORY AND PRACTICAL CONTROL THAT STATES EXERCISE OVER THEIR SUBUNITS
AND BECAUSE THE FIFTEENTH AMENDMENT PLACES RESPONSIBILITY ON THE STATES FOR PROTECTING
VOTING RIGHTS.

WITH RESPECT TO EACH OF THE BAILOUT CRITERIA, THE COMMITTEE HAS CONTINUED EXISTING
LAW WITH RESPECT TO THE BURDEN OF PROOF. THIS BURDEN IS REASONABLE BECAUSE ‘THE
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RELEVANT FACTS‘ ARE ‘PECULIARLY WITHIN (THE JURISDICTION'S) KNOWLEDGE.‘ SOUTH CAROLINA V.

KATZENBACH, 383 U.S. 301, 332 226A (1966).

A TEN-YEAR PERIOD OF COMPLIANCE IS REQUIRED TO ASSURE THAT THE JURISDICTION HAS
ESTABLISHED A GENUINE RECORD OF NONDISCRIMINATION. EVIDENCE OF CONTINUING WIDESPREAD
DISCRIMINATION IN THE COVERED JURISDICTIONS HAS LED THE COMMITTEE TO CONCLUDE THAT A TEN-
YEAR PERIOD OF REASONABLY NECESSARY TO ASSURE AGAINST THE RISK OF PERPETUATING ‘95 YEARS
OF PERVASIVE VOTING DISCRIMINATION‘ THAT PRECEDED ENACTMENT OF THE VOTING RIGHTS ACT. CITY

OF ROME V. UNITED STATES, 446 U.S. 156, 182 226B (1980).

*70  UNDER SECTION 2(B)(4) OF THE COMMITTEE BILL, THE BAILOUT STANDARDS WHICH A
JURISDICTION MUST MEET FOR THE TEN-YEAR PERIOD WILL BE ENUMERATED IN NEW SUBSECTION 4(A)
(1)(A)-(F) OF THE ACT.

NEW SUBSECTION 4(A)(1)(A) 227

A JURISDICTION SEEKING TO BAIL OUT MUST SHOW THAT NO TEST OR DEVICE HAS BEEN USED WITHIN
ITS TERRITORY FOR THE PURPOSE OR WITH THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE
ON ACCOUNT OF RACE, COLOR, OR MEMBERSHIP IN A LANGUAGE MINORITY GROUP.

THIS CRITERION FOR BAILOUT HAS BEEN SELECTED BECAUSE THE USE OF A ‘TEST OR DEVICE‘ IS
THE VERY BASIS UPON WHICH INITIAL COVERAGE OF SECTION 5 WAS DETERMINED. MOREOVER, THIS
CRITERION WILL NOT POSE A SUBSTANTIAL HURDLE AS THERE HAS BEEN A NATIONWIDE BAN ON ‘TESTS
OR DEVICES‘ SINCE 1970.

**249  NEW SUBSECTION 4(A)(1)(B)

BAILOUT IS BARRED BY ANY FINAL JUDGMENT OF VOTING DISCRIMINATION DURING THE PREVIOUS
TEN YEARS. FOR PURPOSES OF THIS SECTION, A FINAL JUDGMENT IS DEFINED AS A FINAL DECISION OF
ANY COURT. NOT INCLUDED IS AN INTERLOCUTORY DECISION OR ORDER. THUS, A FINAL DECISION OF A
DISTRICT COURT IS A ‘FINAL JUDGMENT‘ EVEN THOUGH AN APPEAL MIGHT BE PENDING.

A BAILOUT JUDGMENT WILL AWAIT A FINAL JUDGMENT IN ANY PENDING VOTING DISCRIMINATION SUIT
FILED BEFORE THE BAILOUT SUIT WAS FILED.

THE NEED TO PRECLUDE BAILOUT IF THERE IS A SUBSTANTIAL POSSIBILITY OF RECENT
DISCRIMINATION, AS WELL AS THE INTERESTS OF JUDICIAL ECONOMY, DICTATE THAT PENDING
SUITS ALLEGING VOTING DISCRIMINATION BE ADJUDICATED BEFORE A BAILOUT SUIT IS GRANTED.
CURRENT LAW PROVIDES AMPLE DETERRENCE TO THE FILING OF NONMERITORIOUS SUITS, AS WELL AS
PROCEDURES TO ASSURE THAT WHEN SUCH SUITS ARE BROUGHT THEY CAN BE DISPOSED OF QUICKLY.
SEE RULES 11, 56(G) FED.R.CIV.P.; RULE 38 FED.R.APP.P.; 42 U.S.C. 19731(E).

CONSENT DECREES RESULTING IN AN ABANDONMENT OF THE CHALLENGED VOTING PRACTICE ARE
TREATED THE SAME AS FINAL JUDGMENTS AS A BAR TO BAILOUT. TRADITIONALLY SUCH DECREE ARE
TREATED AS THE FUNCTIONAL EQUIVALENT OF FINAL JUDGMENTS, AND THE COMMITTEE DOES NOT
BELIEVE THAT A DEPARTURE FROM THIS PRACTICE IS JUSTIFIED. THE REQUIREMENT THAT THE DECREE
MUST HAVE RESULTED IN AN ABANDONMENT OF THE CHALLENGED VOTING PRACTICE ADDRESSES THE
CONCERN THAT A CONSENT DECREE MIGHT HAVE SIMPLY BEEN ENTERED TO AVOID A NUISANCE SUIT. IT
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WOULD BE HIGHLY UNUSUAL FOR A JURISDICTION TO AGREE TO A CHANGE IN ITS ELECTORAL SYSTEM
SIMPLY TO AVOID NUISANCE LITIGATION.

NEW SUBSECTION 4(A)(1)(C)

A JURISDICTION SEEKING TO BAIL OUT MUST SHOW THAT NO FEDERAL EXAMINER HAS SERVED IN THE
STATE OR POLITICAL SUBDIVISION SEEKING TO BAIL OUT.

THE APPOINTMENT OF FEDERAL EXAMINERS BY THE ATTORNEY GENERAL IS NOT DISCRETIONARY BUT
RATHER IS CONTROLLED BY SPECIFIC STANDARDS SET FORTH IN THE ACT. THE COMMITTEE BELIEVES
THAT THE SENDING OF EXAMINERS PROVIDES STRONG EVIDENCE OF CONTINUING VOTING RIGHTS
VIOLATIONS. THE RECORD SHOWS THAT JURISDICTIONS TO WHICH EXAMINERS HAVE BEEN SENT ARE
THOSE WHERE THERE HAVE BEEN CONTINUING VOTING RIGHTS ABUSES. THERE IS NO EVIDENCE THAT
THE SENDING OF FEDERAL EXAMINERS HAS EVER BEEN UNJUSTIFIED.

*71  THE COMMITTEE BELIEVES IT UNWISE TO SUBJECT THE BAILOUT SUIT TO RELITIGATION OF
WHETHER EACH ASSIGNMENT OF FEDERAL EXAMINERS WAS JUSTIFIED. IN OTHER AREAS UNDER THE
VOTING RIGHTS ACT CONGRESS HAS MADE CERTAIN DECISIONS CONCLUSIVE, E.G., BRISCOE V. BELL, 432

U.S. 404 227A (1977).

NEW SUBSECTION (4)(A)(1)(D)

TO BE ELIGIBLE FOR BAIL OUT, A STATE OF POLITICAL SUBDIVISION, AND ALL GOVERNMENTAL UNITS
WITHIN ITS TERRITORY MUST HAVE COMPLIED WITH SECTION 5 OF THE ACT. ‘COMPLIED WITH SECTION 5‘
MEANS THAT FOR THE PRECEDING 10 YEARS, THE JURISDICTION, AND ALL GOVERNMENTAL UNITS WITHIN
THE JURISDICTION HAVE SUBMITTED ALL VOTING LAW CHANGES IN A TIMELY MANNER, **250  HAVE NOT
IMPLEMENTED ANY ELECTION LAW CHANGE PRIOR TO SUBMITTING IT FOR PRECLEARANCE, OR TO WHICH
AN OBJECTION HAS BEEN ENTERED, AND HAVE REPEALED ALL CHANGES TO WHICH THE U.S. ATTORNEY
GENERAL HAS OBJECTED OR FOR WHICH THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA HAS
DENIED A DECLARATORY JUDGMENT.

NUMEROUS JURISDICTIONS HAVE BEEN LAX WITH RESPECT TO TIMELY SUBMISSIONS. IN THESE CASES
THE RIGHTS OF VOTERS UNDER THE VOTING RIGHTS ACT ARE VIOLATED NOT ONLY WHEN THE VOTING
CHANGE IS FIRST ENFORCED BUT ON EACH OCCASION THEREAFTER WHEN IT IS ENFORCED WITHOUT
HAVING BEEN SUBMITTED AND PRECLEARED. THIS REQUIREMENT FOR TIMELY SUBMISSIONS APPLIES
EVEN IF THE VOTING CHANGE, WHEN EVENTUALLY SUBMITTED, WAS NOT FOUND OBJECTIONABLE.

THE PHASE ‘TO WHICH THE ATTORNEY GENERAL HAS SUCCESSFULLY OBJECTED‘ MEANS THAT IF
THE ATTORNEY GENERAL OBJECTS TO A PROPOSED CHANGE AND THE JURISDICTION SUBMITS THE
SAME PROPOSED CHANGE TO THE DISTRICT COURT AND RECEIVES A DECLARATORY JUDGMENT OF

PRECLEARANCE, THEN SUCH OBJECTION IS NOT ‘SUCCESSFUL‘. SEE BEER V. U.S., 425 U.S. 130 227B (1976).
HOWEVER, IF AFTER AN OBJECTION IS INTERPOSED BY THE ATTORNEY GENERAL, THE JURISDICTION
SEEKS A DECLARATORY JUDGEMENT, BY SUBMITTING A REVISED PLAN TO THE COURT, THEN THE
ORIGINAL OBJECTION IS A ‘SUCCESSFUL‘ ONE FOR PURPOSES OF THIS SUBSECTION, WHATEVER THE
COURT'S DISPOSITION OF THE REVISED PLAN.
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JURISDICTIONS MUST REPEAL ALL LEGISLATION AND OTHER VOTING CHANGES THAT WERE OBJECTED
TO BEFORE THEY ARE PERMITTED TO BAIL OUT SO THAT THEY WILL NOT BE ABLE TO ENFORCE ANY SUCH
LEGISLATION ONCE THEY ARE EXEMPTED FROM THE ACT'S COVERAGE.

THE TERM ‘ALL GOVERNMENTAL UNITS‘ AS USED IN THIS SECTION REFERS TO ALL JURISDICTIONS
WITHIN A STATE OR POLITICAL SUBDIVISION WHICH ARE REQUIRED TO MAKE SECTION 5 SUBMISSIONS
UNDER U.S. V. BOARD OF COMMISSIONERS OF SHEFFIELD, ALABAMA, 435 U.S. 110 (1978).

THE TERM ‘PRECLEARANCE‘ AS USED HEREIN REFERS TO THE PROCESS OF SUBMITTING FOR REVIEW
TO THE U.S. ATTORNEY GENERAL OR TO THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA ALL
PROPOSED ELECTORAL CHANGES PRIOR TO THEIR IMPLEMENTATION.

LASTLY, IT IS THE COMMITTEE'S INTENT THAT COMPLIANCE WITH SECTION 5 MEANS THAT EVEN IF
A SECTION 5 OBJECTION IS ULTIMATELY WITHDRAWN OR THE JUDGMENT OF THE DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA DENYING A DECLARATORY JUDGMENT IF VACATED ON APPEAL, THE
JURISDICTION IS OBLIGATED NOT TO ENFORCE THE PROPOSED CHANGE DURING THE PERIOD IN WHICH
THE OBJECTION OR DECLARATORY JUDGMENT DENIAL WAS IN EFFECT.

NEW SUBSECTION (4)(A)(1)(E)

BAILOUT IS BARRED IF, PURSUANT TO SECTION 5 OF THE ACT, THE ATTORNEY GENERAL HAS
INTERPOSED AN OBJECTION TO A SUBMISSION UNDER SECTION 5, OR *72  A DECLARATORY JUDGMENT
SEEKING APPROVAL OF A CHANGE HAS BEEN DENIED BY THE DISTRICT COURT.

A DECLARATORY JUDGMENT FOR BAILOUT MAY NOT BE ISSUED UNTIL SUBMISSIONS PENDING
PURSUANT TO SECTION 5 HAVE BEEN RESOLVED. IF A PREVIOUSLY ENTERED OBJECTION IS WITHDRAWN
BY THE ATTORNEY GENERAL AFTER **251  A TIMELY REQUEST FOR RECONSIDERATION OF THE SAME
PROPOSED CHANGE IS MADE, ON THE BASIS OF ADDITIONAL INFORMATION, THEN THE OBJECTION DOES
NOT BAR BAILOUT. HOWEVER, IF AN OBJECTION IS WITHDRAWN ONLY AFTER REVISIONS HAVE BEEN
MADE TO THE ORIGINAL PROPOSED CHANGE, OR ON THE BASIS OF CHANGED CIRCUMSTANCES, THEN THE
OBJECTION DOES BAR BAILOUT.

THE COMMITTEE REJECTS THE NOTION THAT UNJUSTIFIED OBJECTIONS WOULD BE USED TO BAR
BAILOUT. ATTORNEYS GENERAL HAVE ACTED CAREFULLY AND IN GOOD FAITH BEFORE IMPOSING
OBJECTIONS. EVEN IF AN OBJECTION WERE QUESTIONABLE, THE JURISDICTION CAN OBTAIN A DE NOVO
REVIEW IN THE DISTRICT COURT. THE JUSTICE DEPARTMENT FREQUENTLY DISCUSSES CHANGES PRIOR TO
A SUBMISSION TO HELP JURISDICTIONS ENSURE THAT PROPOSALS WILL NOT BE OBJECTIONABLE.

NEW SUBSECTION 4(A)(1)(F)

THE GENERAL PURPOSE OF THIS ENTIRE SECTION IS TO REQUIRE COVERED JURISDICTIONS, AS A
PREREQUISITE TO BAILING OUT, TO ELIMINATE VOTING PRACTICES AND METHODS OF ELECTIONS
WHICH DISCRIMINATE AGAINST MINORITY VOTERS AND TO OPEN UP THE ELECTORAL PROCESS TO
GREATER MINORITY PARTICIPATION. SINCE THE BAILOUT PROVISIONS ALLOW JURISDICTIONS TO EXEMPT
THEMSELVES COMPLETELY FROM THE COVERAGE OF THE SPECIAL PROVISIONS OF THE ACT, INCLUDING
THE PRECLEARANCE REQUIREMENT, THE JURISDICTION SEEKING BAILOUT MUST DO MORE THAN SIMPLY
MAINTAIN THE STATUS QUO, IF THE STATUS QUO DISCRIMINATES AGAINST MINORITY VOTERS, OR IF THE
STATUS QUO CONTINUES THE EFFECTS OF PAST DISCRIMINATION AGAINST MINORITY VOTERS.
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THE COMMITTEE BELIEVES THAT A JURISDICTION SEEKING TO BAIL OUT SHOULD MEET CERTAIN
OBJECTIVE REQUIREMENTS, IN ORDER TO ‘COUNTER THE PERPETUATION OF 95 YEARS OF PERVASIVE

VOTING DISCRIMINATION.‘ CITY OF ROME V. UNITED STATES, 446 U.S. 156, 182 227C (1980).

THERE ARE THREE COMPONENTS OF THIS REQUIREMENT.

NEW SUBSECTION 4(A)(1)(F)(I)

A JURISDICTION MUST DEMONSTRATE TO THE COURT THAT IT HAS ELIMINATED VOTING PROCEDURES
OR METHODS OF ELECTION WHICH INHIBIT OR DILUTE EQUAL PROCESS. IN DETERMINING WHETHER
PROCEDURE METHODS ‘INHIBIT OR DILUTE EQUAL ACCESS,‘ THE STANDARD TO BE APPLIED IS THE
‘RESULTS‘ STANDARD OF THE COMMITTEE AMENDMENTS TO SECTION 2. THE BURDEN OF PROOF WOULD
BE ON THE JURISDICTION SEEKING BAILOUT TO ESTABLISH THAT THE ESSENTIAL ELEMENTS OF ITS
ELECTION SYSTEM DO NOT RESULT IN THE DENIAL OR ABRIDGMENT OF THE RIGHT TO VOTE WITHIN THE
MEANING OF WHITE V. REGESTER. THE SAME SHOWING WOULD HAVE TO BE MADE AS TO ANY OTHER
METHOD OR PRACTICE WHICH THE ATTORNEY GENERAL OR AN INTERVENOR ALLEGES TO FALL WITHIN
THIS SUBSECTION.

THE BASIS FOR THIS STANDARD IS THE EXTENSIVE HEARING RECORD SHOWING THAT DISCRIMINATORY
VOTING PROCEDURES AND METHODS OF ELECTION CONTINUE TO EXIST THROUGHOUT THE COVERED
JURISDICTIONS.

VOTING PROCEDURES ENCOMPASS REQUIREMENTS FOR VOTER REGISTRATION AND THE REGISTRATION
PROCESS, AND METHODS OF ELECTION INCLUDE ALL ASPECTS OF THE ELECTORAL PROCESS.

*73  **252  NEW SUBSECTION 4(A)(1)(F)(II)

A JURISDICTION MUST DEMONSTRATE THAT IT HAS ENGAGED IN CONSTRUCTIVE EFFORTS TO ELIMINATE
INTIMIDATION OR HARASSMENT OF PERSONS EXERCISING THE RIGHT TO VOTE. THIS REQUIREMENT IS
NOT MEANT TO IMPLY THAT THE PRESCRIBED CONDUCT HAS OCCURRED IN ALL JURISDICTIONS. BUT
WHERE SUCH CONDUCT HAS OCCURRED, THIS REQUIREMENT IS DEEMED NECESSARY TO INSURE THAT
MINORITY CITIZENS ARE NOT INHIBITED OR DISCOURAGED FROM PARTICIPATING IN THE POLITICAL
PROCESS.

INTIMIDATION AND HARASSMENT OF VOTERS ARE ESPECIALLY TROUBLING BECAUSE OF THEIR LONG-
TERM IMPACT ON SUCH PERSONS AND THEIR COMMUNITIES. WHERE SUCH CONDUCT HAS OCCURRED, THE
JURISDICTION SEEKING TO BAIL OUT MUST TAKE STEPS TO ASSURE THAT SUCH CONDUCT, WHETHER BY
GOVERNMENT OFFICIALS OR OTHERS, WILL NOT BE REPEATED, INCLUDING GIVING NOTICE WITHIN ITS
TERRITORY THAT SUCH CONDUCT WILL NOT BE TOLERATED.

IT SHOULD BE NOTED THAT THE REQUIREMENT IS ONLY THAT THE JURISDICTION MAKE GOOD FAITH
EFFORTS REASONABLY DESIGNED TO ELIMINATE SUCH CONDUCT. THE JURISDICTION IS NOT HELD
ABSOLUTELY LIABLE FOR ALL ACTS BY PRIVATE CITIZENS.

NEW SUBSECTION 4(A)(1)(F)(III)
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A JURISDICTION MUST DEMONSTRATE THAT IT HAS ENGAGED IN CONSTRUCTIVE EFFORTS TO EXPAND
THE OPPORTUNITIES FOR MINORITY CITIZENS TO REGISTER AND VOTE. THE HOUSE AND SENATE HEARING
RECORD IS REPLETE WITH EXAMPLES OF RESTRICTIVE REGISTRATION PRACTICES AND PROCEDURES,
SUCH AS RESTRICTED HOURS AND LOCATIONS FOR REGISTRATION, DUAL REGISTRATION PRACTICES,
AND DISCRIMINATORY REREGISTRATION REQUIREMENTS, WHICH CONTINUE TO EXIST THROUGHOUT
THE COVERED JURISDICTIONS. A JURISDICTION COULD MEET THE REQUIREMENTS OF THE SUBSECTION
BY OFFERING EXPANDED OPPORTUNITIES FOR REGISTRATION THROUGH THE APPOINTMENT OF DEPUTY
REGISTRARS WHO ARE ACCESSIBLE TO MINORITY CITIZENS, OFFERING EVENING AND WEEKEND
REGISTRATION HOURS, OR PROVIDING POSTCARD REGISTRATION. OTHER EXAMPLES OF CONSTRUCTIVE
EFFORTS INCLUDE APPOINTMENT OF MINORITY CITIZENS AS DEPUTY REGISTRARS, POLLWORKERS, AND
TO OTHER POSITIONS WHICH INDICATE TO MINORITY GROUP MEMBERS THAT THEY ARE ENCOURAGED
TO PARTICIPATE IN THE POLITICAL PROCESS. OTHER CONDITIONS PERTAINING TO THE NEW BAILOUT
CRITERIA ARE ENUMERATED IN NEW SUBSECTION 4(A)(2)-(8), AS FOLLOWS:

NEW SUBSECTION 4(A)(2)

THE PLAINTIFF IN THE BAILOUT SUIT MUST PRESENT OBJECTIVE EVIDENCE OF THE LEVEL OF MINORITY
PARTICIPATION IN THE POLITICAL PROCESS. COVERAGE UNDER SECTION 4 WAS TRIGGERED INITIALLY BY
SHOWINGS OF LOW PARTICIPATION AND IT WOULD BE ANOMALOUS TO TERMINATE COVERAGE WHERE
NO GAINS HAVE BEEN MADE IN THE LEVELS OF MINORITY PARTICIPATION. EVIDENCE OF PARTICIPATION
LEVELS CAN INCLUDE INFORMATION CONCERNING THE OUTCOME OF ELECTIONS, AS WELL. THE FACT
THAT A JURISDICTION WITH SIGNIFICANT MINORITY POPULATIONS HAS NEVER ELECTED ANY MINORITY
OFFICIALS WOULD BE RELEVANT.

A NUMBER OF THE COVERED JURISDICTIONS ALREADY MAINTAIN RECORDS FROM WHICH THE
EVIDENCE REQUIRED BY THIS SECTION CAN BE DERIVED. THE JURISDICTIONS ARE NOT ALL BOUND
TO PRESENT THE EVIDENCE IN PRECISELY THE SAME FORM, BUT IT IS INTENDED THAT THE EVIDENCE
BE OBJECTIVE AND RELIABLE RATHER THAN SUBJECTIVE OR ANECDOTAL. THIS SUBSECTION DOES NOT
CONTEMPLATE A PARTICULAR NUMERICAL LEVEL OF PARTICIPATION AS TO A CONDITION TO BAILOUT. IT
DOES REQUIRE THAT THE DATA BE SUBMITTED TO HELP THE COURT *74  **253  DETERMINE WHETHER
THE EFFECTS OF PRIOR DISCRIMINATION REALLY HAVE BEEN ELIMINATED.

NEW SUBSECTION 4(A)(3)

THE ISSUANCE OF A DECLARATORY JUDGMENT FOR BAILOUT IS PROHIBITED IF THERE IS PROOF THAT
THE JURISDICTION OR ANY GOVERNMENTAL UNIT WITHIN ITS TERRITORY HAS ENGAGED IN VOTING
DISCRIMINATION DURING THE 10 YEARS PRECEDING THE JUDGMENT, UNLESS THE JURISDICTION CAN
SHOW SUCH VIOLATIONS WERE TRIVIAL, PROMPTLY CORRECTED AND NOT REPEATED.

IT IS INTENDED THAT THIS PROVISION REACH VOTING DISCRIMINATION FOR WHICH THERE MAY BE NO
ADMINISTRATIVE OR JUDICIAL RECORD SUCH AS COULD BE SHOWN TO MEET THE REQUIREMENTS IN THE
PRECEDING PARAGRAPH 4(A)(1)(A) THROUGH (E). SUCH DISCRIMINATION IS NONETHELESS VIOLATIVE OF
CONSTITUTIONAL AND STATUTORY PROVISIONS REGARDING THE RIGHT TO VOTE.

ANY VIOLATION OF CONSTITUTIONAL OR STATUTORY VOTING LAWS PROTECTING AGAINST VOTING
DISCRIMINATION SHOULD BE PRESUMED TO BE NOT TRIVIAL. THE JURISDICTION MUST OVERCOME THE
PRESUMPTION BY SHOWING THAT ANY SUCH VIOLATIONS WERE TRIVIAL, PROMPTLY CORRECTED, AND
WERE NOT REPEATED. FOR EXAMPLE, IF A QUALIFIED MINORITY VOTER HAS BEEN TURNED AWAY FROM
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THE POLLING PLACE BY ACCIDENT OR A MISTAKE IN THE JURISDICTION'S POLL BOOKS, AND THE MISTAKE
WAS IMMEDIATELY CORRECTED AND NOT REPEATED, THIS WOULD NOT BAR BAILOUT. HOWEVER, IF A
VOTER OR POLL WATCHER HAS BEEN ATTACKED OR BEATEN UP AT THE POLLING PLACE BY A PUBLIC
OFFICIAL OR WITH THE PARTICIPATION OF ACQUIESCENCE OR ELECTION OFFICIALS, THIS WOULD NOT BE
CONSIDERED TRIVIAL EVEN IF CORRECTED AND NOT REPEATED.

NEW SUBSECTION 4(A)(4)

THE STATE POLITICAL SUBDIVISION SEEKING BAILOUT MUST GIVE REASONABLE PUBLIC NOTICE OF
THE COMMENCEMENT AND ANY PROPOSED SETTLEMENT OF THE BAILOUT SUIT TO ENABLE INTERESTED
PERSONS TO INTERVENE.

AN AGGRIEVED PARTY IS DEFINED BROADLY TO INCLUDE ANY PERSON WHO WOULD HAVE STANDING
UNDER THE LAW. SUCH PERSONS MAY INTERVENE AT ANY STAGE, INCLUDING THE APPEAL. THE
PROVISIONS OF SECTION 19E OF THE ACT AND 42 U.S.C. 1988 APPLY TO BAILOUT SUITS.

NEW SUBSECTION 4(A)(5)

DURING THE 10 YEARS FOLLOWING ENTRY OF A DECLARATORY JUDGMENT, IT CAN BE REOPENED UPON
THE MOTION OF THE ATTORNEY GENERAL OR ANY AGGRIEVED PERSON ALLEGING THAT CONDUCT WHICH
WOULD HAVE BARRED BAILOUT HAS OCCURRED.

THIS SUBSECTION PARALLELS THE ‘PROBATION‘ PROVISION OF EXISTING LAW. THE DECISION TO
REOPEN THE JUDGMENT TO HEAR EVIDENCE DOES NOT AUTOMATICALLY MEAN THAT THE JUDGMENT
WILL BE SET ASIDE, BUT IF, FOR EXAMPLE, THERE HAS BEEN A FINDING OF DISCRIMINATION AGAINST
THE JURISDICTION OR AGAINST A UNIT OF GOVERNMENT WITHIN ITS TERRITORY, OR IF THE JURISDICTION
HAS REINSTATED A METHOD OF ELECTION WHICH HAD BEEN OBJECTED TO PREVIOUSLY UNDER SECTION
5, THE COURT SHOULD SET ASIDE THE BAILOUT JUDGMENT AND THE JURISDICTION WOULD AGAIN
BE COVERED BY SECTION 5. AN AGGRIEVED PERSON ELIGIBLE TO SEEK REOPENING OF THE BAILOUT
JUDGMENT NEED NOT HAVE PARTICIPATED IN THE LITIGATION PREVIOUSLY, AND INCLUDES ANY PERSON
OR GROUP OF PEOPLE RESIDING IN THE JURISDICTION. IN THE CASE OF A METHOD WHICH WOULD
DILUTE THE VOTES OF MINORITY CITIZENS, IN VIOLATION OF THE RESULTS STANDARD CONTAINED IN THE
AMENDED SECTION 2, THE COURT MAY ORDER THE JURISDICTION TO REMOVE OR REVISE IT, AS THE CASE
MAY BE, IN ORDER TO AVOID THE DECLARATORY JUDGMENT BEING SET ASIDE.

*75  **254  NEW SUBSECTION 4(A)(6)

IF NO JUDGMENT HAS BEEN RENDERED IN A BAILOUT SUIT WITHIN TWO YEARS FROM THE TIME IT
WAS FILED, THE CHIEF JUDGE OF THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA MAY REQUEST
WHATEVER ASSISTANCE IS NECESSARY TO EXPEDITE THESE CASES.

NEW SUBSECTION 4(A)(7)

THIS SECTION REQUIRES THE CONGRESS TO RECONSIDER THE PROVISIONS OF THE NEW BAILOUT
CRITERIA AT THE END OF 15 YEARS, IN ORDER TO ENSURE THAT THE CRITERIA CONTINUE TO WORK IN A
FAIR AND EFFECTIVE MANNER. HOWEVER, THE SPECIAL PROVISIONS SHALL REMAIN IN EFFECT UNLESS
THE CONGRESS AMENDS THE ACT.
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NEW SUBSECTION 4(A)(8)

THIS SECTION PROVIDES THAT THE PROVISIONS OF SECTION 4 WILL EXPIRE AT THE END OF 25 YEARS.
IF THERE ARE ANY JURISDICTIONS LEFT UNDER THE PRECLEARANCE REQUIREMENT AT THE END OF THIS
PERIOD, THIS PRECLEARANCE OBLIGATION WOULD TERMINATE UNLESS THE CONGRESS AMENDED THE
ACT.

SECTION 4

THIS SECTION EXTENDS SECTION 203 OF THE VOTING RIGHTS ACT, AS AMENDED IN 1975, 42 U.S.C. 1973
AA-1A.

THAT SECTION PROVIDES FOR ASSISTANCE IN VOTING TO VOTERS TO CERTAIN LANGUAGE MINORITY
GROUPS, IN CERTAIN JURISDICTIONS SELECTED ACCORDING TO A COVERAGE FORMULA BASED ON A
LARGE LANGUAGE MINORITY POPULATION AND A HIGH ILLITERACY RATE. THE SECTION IS CURRENTLY
DUE TO EXPIRE ON AUGUST 6, 1985, THIS PROVISION EXTENDS THAT PERIOD TO AUGUST 6, 1992.

SECTION 5

THIS SECTION ADDS A NEW SECTION 208 TO THE EXISTING LAW, WHICH PROVIDES THAT VOTERS WHO
REQUIRE VOTING ASSISTANCE BY REASON OF BLINDNESS, DISABILITY, OR INABILITY TO READ OR WRITE
MAY BE GIVEN ASSISTANCE BY A PERSON OF THEIR OWN CHOOSING, EXCEPT FOR THEIR EMPLOYER, OR
EMPLOYER'S AGENT, OR OFFICIAL OR AGENT OF THEIR UNION.

XI. RECORDED VOTES IN COMMITTEE

1. DOLE AMENDMENT OFFERED IN THE NATURE OF A SUBSTITUTE.

YEAS

MATHIAS

LAXALT

DOLE

SIMPSON

GRASSLEY*

SPECTER

BIDEN

KENNEDY
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BYRD*

METZENBAUM*

DECONCINI*

LEAHY*

BAUCUS

HEFLIN

NAYS

HATCH

EAST

DENTON*

THURMOND

AMENDMENT ADOPTED BY A VOTE OF 14-4.

*VOTED BY PROXY.

*76  **255  2. EAST AMENDMENT TO DELETE VOTER ASSISTANCE REQUIREMENTS FOR THOSE WHO ARE
UNABLE TO READ OR WRITE.

YEAS

LAXALT

HATCH

EAST

DENTON

THURMOND

NAYS

MATHIAS

DOLE

SIMPSON
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SPECTER

BIDEN

KENNEDY

BYRD*

METZENBAUM

LEAHY

BAUCUS

HEFLIN

DECONCINI*

GRASSLEY*

AMENDMENT DEFEATED BY A VOTE OF 13-5

*VOTED BY PROXY.

3. EAST AMENDMENT RELATING TO OFFICIALS OR AGENTS OF A VOTER'S UNION PROVIDING VOTER
ASSISTANCE.

YEAS

LAXALT

HATCH

DOLE

SIMPSON

EAST

DENTON

SPECTER

HEFLIN

THURMOND

GRASSLEY*



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 73

NAYS

MATHIAS

BIDEN

KENNEDY

METZENBAUM

LEAHY

BAUCUS

DECONCINI*

BYRD*

AMENDMENT ADOPTED BY A VOTE OF 10-8.

*VOTED BY PROXY.

4. EAST AMENDMENT TO REPLACE THE BAILOUT CRITERIA OFFERED.

YEAS

LAXALT

HATCH

EAST

DENTON

HEFLIN

THURMOND

NAYS

MATHIAS

DOLE

SIMPSON

GRASSLEY*

SPECTER
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BIDEN

KENNEDY

BYRD*

METZENBAUM*

DECONCINI*

BAUCUS

AMENDMENT DEFEATED BY A VOTE OF 12-6.

VOTED BY PROXY.*

*77  **256  5. AMENDMENT TO PREVENT THE EXISTENCE OF AT-LARGE ELECTIONS FROM BEING
CONSIDERED AS EVIDENCE OF A VIOLATION OF SECTION 2 OF THE ACT.

YEAS

LAXALT

HATCH

EAST

DENTON

THURMOND

NAYS

MATHIAS

DOLE

SIMPSON

GRASSLEY*

SPECTER

BIDEN

KENNEDY

BYRD*
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METZENBAUM*

DECONCINI*

LEAHY

BAUCUS

HEFLIN

AMENDMENT DEFEATED BY A VOTE OF 13-5.

*VOTED BY PROXY.

6. EAST AMENDMENT TO ADD SEX DISCRIMINATION AS AN ACTIVITY PROHIBITED BY SECTION 2.

YEAS

EAST

SPECTER

NAYS

MATHIAS

LAXALT

HATCH

DOLE

SIMPSON

GRASSLEY

DENTON

BIDEN

KENNEDY

BYRD

METZENBAUM

DECONCINI
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LEAHY

BAUCUS

HEFLIN

THURMOND

AMENDMENT DEFEATED BY A VOTE OF 16-2.

*78  **257  7. EAST AMENDMENT TO ADD DISCRIMINATION BASED ON RELIGION AS AN ACTIVITY
PROHIBITED UNDER SECTION 2 OF THE ACT.

YEAS

EAST

SPECTER

NAYS

MATHIAS

LAXALT

HATCH

DOLE

SIMPSON

GRASSLEY

DENTON

BIDEN

KENNEDY

BYRD*

METZENBAUM*

DECONCINI*

LEAHY

BAUCUS
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HEFLIN

THURMOND

AMENDMENT DEFEATED BY A VOTE OF 16-2.

*VOTED BY PROXY

8. EAST AMENDMENT TO CHANGE THE BURDEN OF PROOF REQUIREMENTS UNDER SECTION 5 OF THE
ACT.

YEAS

LAXALT*

HATCH

EAST

DENTON

HEFLIN

THURMOND

NAYS

MATHIAS

DOLE

SIMPSON

GRASSLEY

SPECTER

BIDEN

KENNEDY

BYRD*

METZENBAUM*

DECONCINI*

LEAHY
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BAUCUS

AMENDMENT DEFEATED BY A VOTE OF 12-6.

*VOTED BY PROXY.

9. EAST AMENDMENT TO CHANGE THE VENUE PRESCRIBED UNDER SECTION 5 OF THE ACT.

YEAS

LAXALT*

EAST

DENTON

HEFLIN

BAUCUS

THURMOND

NAYS

MATHIAS

DOLE

SIMPSON

GRASSLEY

SPECTER

BIDEN

KENNEDY

*79  **258  BYRD

METZENBAUM

DECONCINI

LEAHY

HATCH

AMENDMENT DEFEATED BY A VOTE OF 12-6.
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*VOTED BY PROXY.

10. EAST AMENDMENT THAT WOULD HAVE CHANGED VENUE FOR SUITS BROUGHT TO ENFORCE SECTION
2 OF THE ACT.

YEAS

EAST

DENTON*

SPECTER

THURMOND

NAYS

MATHIAS

HATCH

DOLE

SIMPSON

GRASSLEY

BIDEN

KENNEDY

BYRD*

METZENBAUM*

DECONCINI*

LEXALT*

HEFLIN

LEAGY

BAUCUS

AMENDMENT DEFEATED BY A VOTE OF 14-4.

*VOTED BY PROXY.
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11. EAST AMENDMENT TO MAKE SECTION 5 OF THE ACT APPLY TO EVERY SINGLE POLITICAL
SUBDIVISION IN THE NATION.

YEAS

EAST

DENTON*

THURMOND

NAYS

MATHIAS

LAXALT*

HATCH

DOLE

SPECTER

SIMPSON

GRASSLEY

BIDEN

KENNEDY

BYRD*

METZENBAUM*

DECONCINI*

LEAHY

BAUCUS

HEFLIN

AMENDMENT DEFEATED BY A VOTE OF 14-4.

*VOTED BY PROXY.
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THE COMMITTEE THEN ORDERED THE BILL TO BE FAVORABLY REPORTED TO THE FULL SENATE BY A
VOTE OF 17-1.

**259  XII. ESTIMATED COSTS

IN ACCORDANCE WITH SECTION 252(A) OF THE LEGISLATIVE REORGANIZATION ACT (2 U.S.C. SEC. 190(J),
THE COMMITTEE ESTIMATES THAT THERE WILL BE THE ADDED COST DUE TO THIS ACT AND ADOPTS THE
COST ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET OFFICE (CBO) AS FOLLOWS:

FISCAL YEAR: . . . . . MILLIONS

1982 . . . . . - - -

1983 . . . . . - - -

1984 . . . . . - - -

1985 . . . . . 1.6

1986 . . . . . 1.7

ON MAY 14, 1982, THE FOLLOWING OPINION WAS RECEIVED FROM THE CONGRESSIONAL BUDGET OFFICE:

U.S. CONGRESS,

CONGRESSIONAL BUDGET OFFICE,

WASHINGTON, D.C., MAY 14, 1982.

HON. STROM THURMOND,

CHAIRMAN, COMMITTEE ON THE JUDICIARY,

U.S. SENATE, WASHINGTON, D.C.

DEAR MR. CHAIRMAN: PURSUANT TO SECTION 403 OF THE CONGRESSIONAL BUDGET ACT OF 1974, THE
CONGRESSIONAL BUDGET OFFICE HAS PREPARED THE ATTACHED COST ESTIMATE FOR S. 1992, THE VOTING
RIGHTS ACT AMENDMENTS OF 1982.

SHOULD THE COMMITTEE SO DESIRE, WE WOULD BE PLEASED TO PROVIDE FURTHER DETAILS ON THIS
ESTIMATE.

RAYMOND C. SCHEPPACH

(FOR ALICE M. RIVLIN, DIRECTOR).

*80  CONGRESSIONAL BUDGET OFFICE-- COST ESTIMATE

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=2USCAS190&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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1. BILL NUMBER: S. 1992.

2. BILL TITLE: VOTING RIGHTS ACT AMENDMENTS OF 1982.

3. BILL STATUS: AS ORDERED REPORTED BY THE SENATE COMMITTEE ON THE JUDICIARY, MAY 14, 1982.

4. BILL PURPOSE: S. 1992 AMENDS THE REQUIREMENTS THAT STATES AND OTHER POLITICAL
SUBDIVISIONS MUST MEET TO FORGO REVIEW AND APPROVAL BY THE ATTORNEY GENERAL OF PROPOSED
CHANGES IN THEIR VOTING LAWS AND PROCEDURES. THESE ‘PRECLEARANCE‘ PROVISIONS AFFECT NINE
STATES AND PARTS OF THIRTEEN OTHERS.

UNDER THE PROVISIONS OF THE BILL, EFFECTIVE AUGUST 5, 1984, ANY STATE OR POLITICAL
JURISDICTION NOW SUBJECT TO THE PRECLEARANCE PROVISIONS COULD BE RELEASED FROM THOSE
REQUIREMENTS BY A DECLARATORY JUDGMENT IF, OVER THE PRECEDING TEN YEARS, IT MET CERTAIN
STANDARDS SET FORTH IN THE BILL. S. 1992 EXTENDS FOR FIVE MORE YEARS THE TIME JUDICIAL
JURISDICTION OVER PRECLEARANCE DECLARATORY JUDGMENT MATTERS IS RETAINED, ALLOWS ANY
AGGRIEVED PERSON TO MOVE THAT THE COURT REOPEN ITS ACTION, AND ESTABLISHES CERTAIN
CONDITIONS UNDER WHICH THE COURT MUST VACATE ANY PREVIOUS DECLARATORY JUDGMENT.
THE PRECLEARANCE PROVISIONS ARE EXTENDED FOR 25 YEARS AFTER THE EFFECTIVE DATE OF THE
ENACTMENTS, WITH INTERIM CONGRESSIONAL REVIEW AFTER 15 YEARS.

THE BILL ALSO ESTABLISHES A NEW TEST OF DISCRIMINATION, WHEREBY A JUDGE COULD RULE THAT
DISCRIMINATION OCCURRED IF STATE OR LOCAL GOVERNMENT **260  ACTIONS HAD THE EFFECT OR
RESULT OF DENYING OR ABRIDGING THE RIGHT OF ANY CITIZEN TO VOTE ON ACCOUNT OF RACE OR
COLOR. FINALLY, THE BILL EXTENDS THE 1975 REQUIREMENT FOR BILINGUAL BALLOTS AND OTHER
VOTING MATERIAL TO 1992, AND PROVIDES THAT VOTERS NEEDING IT MAY BE GIVEN ASSISTANCE,
SUBJECT TO CERTAIN RESTRAINTS.

5. COST ESTIMATE:

ESTIMATED AUTHORIZATION LEVEL:

FISCAL YEAR: . . . . . MILLIONS

1983 . . . . . -- -

1984 . . . . . -- -

1985 . . . . . $1.6

1986 . . . . . 1.7

1987 . . . . . 1.8

ESTIMATED OUTLAYS:

FISCAL YEAR: . . . . . MILLIONS

1983 . . . . . -- -
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1984 . . . . . -- -

1985 . . . . . 1.5

1986 . . . . . 1.7

1987 . . . . . 1.8

THE COSTS OF THIS BILL FALL WITHIN BUDGET FUNCTION 750.

6. BASIC OF ESTIMATE: BECAUSE NO SUBSTANTIVE CHANGE IN LAW WOULD OCCUR UNTIL AUGUST 1984,
NO ADDITIONAL COSTS WILL BE INCURRED UNTIL FISCAL YEAR 1985. CBO ASSUMES THAT, BEGINNING IN
FISCAL YEAR 1985, SOME POLITICAL JURISDICTIONS WILL ASK THE DISTRICT COURT TO RELEASE THEM
FROM THE PRECLEARANCE REQUIREMENT. FOR THE PURPOSES OF THIS ESTIMATE, IT WAS ASSUMED THAT
400 JURISDICTIONS WOULD MEET THE REQUIREMENTS SET FORTH IN THE BILL BY FISCAL YEAR 1985
AND WOULD REQUEST RELEASE. CBO ESTIMATES THAT THE DEPARTMENT OF JUSTICE WOULD REQUIRE
AN ADDITIONAL 40 POSITIONS BEGINNING IN FISCAL YEAR 1985 TO HANDLE THE CASES ARISING FROM
THE *81  JURISDICTIONS SEEKING RELEASE FROM PRECLEARANCE. THESE ARE ESTIMATED TO COST $1.6
MILLION IN 1985, WITH SMALL INCREASES THEREAFTER.

THE ESTIMATE OF OUTLAYS IS BASED ON HISTORICAL SPENDING PATTERNS FOR JUSTICE DEPARTMENT
ACTIVITIES.

7. ESTIMATE COMPARISON: NONE.

8. PREVIOUS CBO ESTIMATE: ON SEPTEMBER 14, 1981, CBO PREPARED AN ESTIMATE ON H.R. 3112, A BILL
TO AMEND THE VOTING RIGHTS ACT OF 1965 TO EXTEND THE EFFECTS OF CERTAIN PROVISIONS, AND FOR
OTHER PURPOSES, AS ORDERED REPORTED BY THE HOUSE COMMITTEE ON THE JUDICIARY, JULY 31, 1981.
THAT BILL WAS SIMILAR TO S. 1992, AND THE ESTIMATED COSTS ARE IDENTICAL.

9. ESTIMATE PREPARED BY: STEVE MARTIN.

10. ESTIMATE APPROVED BY:

C. G. NUCKOLS

(FOR JAMES L. BLUM,

ASSISTANT DIRECTOR FOR BUDGET ANALYSIS).

XIII. REGULATORY IMPACT EVALUATION

IN COMPLIANCE WITH RULE 29.5 OF THE STANDARD RULES OF THE SENATE THE COMMITTEE FINDS
THAT NO SIGNIFICANT REGULATORY IMPACT AS DEFINED BY THAT SUBSECTION WILL RESULT FROM THE
ENACTMENT OF S. 1992.
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* * * *

*88  **261  ADDITIONAL VIEWS OF SENATOR STROM THURMOND

I SUPPORT THE RIGHT TO VOTE. I SUPPORT THE UNHINDERED ACCESS BY EVERY ELIGIBLE CITIZEN TO
THE BALLOT BOX. MY VOTE IN THE COMMITTEE TO REPORT S. 1992 REFLECTS BY COMMITMENT TO THIS
IDEAL.

IT HAS BEEN MY CONCERN THAT THE CHANGE IN SECTION 2 OF THE ACT MIGHT NOT PROVIDE ENOUGH
PROTECTION AGAINST MANDATED SYSTEMS OF PROPORTIONAL REPRESENTATION. THIS CONCERN IS
EMBODIED IN THE VIEWS OF SENATOR HATCH RELATIVE TO SECTION 2, AND I JOIN IN THOSE VIEWS
IN SO FAR AS THEY REFLECT MY UNCERTAINTY. HOWEVER, THE RESPONSES OF SENATOR DOLE TO
QUESTIONS ON THAT SUBJECT HAVE GIVEN ME SOME CONFIDENCE THAT HIS AMENDMENT TO SECTION 2
IS INTENDED TO RESPOND TO THE CHARGE THAT PROPORTIONAL REPRESENTATION WILL RESULT FROM
THIS LEGISLATION.

NOTWITHSTANDING THE MITIGATION OF MY CONCERNS, RELATIVE TO SECTION 2, THROUGH
COLLOQUIES AND LEGISLATIVE HISTORY, AND DESPITE THE FACT THAT THE BAIL-OUT NOW CONTAINS
A CAP (ALTHOUGH 25 YEARS SEEMS UNBEARABLY LONG), I FIND THE BAIL-OUT PROVISIONS OF THE
BILL, WHICH ARE IDENTICAL TO THOSE PASSED BY THE HOUSE, TO BE OBJECTIONABLE AND UNFAIR.
FOR THOSE JURISDICTIONS WHICH HAVE BEEN COVERED FOR SO LONG A TIME, SOME FOR 17 YEARS, A
REASONABLE BAIL-OUT IS NECESSARY. TO THIS END, I SHALL SEEK AND SUPPORT IMPROVEMENTS ON THE
FLOOR. IT IS ONLY FAIR AND JUST THAT THOSE JURISDICTIONS THAT HAVE ABIDED BY THE LAW AND THE
CONSTITUTION FOR REASONABLE PERIODS OF TIME OUGHT TO BE ABLE TO BAIL-OUT.

THE BAIL-OUT CONTAINED IN S. 1992, FOR THE MOST PART, INSERTS NEW CRITERIA INTO BAIL-OUT. NEW
CONCEPTS AND SCHEMES, NEVER BEFORE FACED BY COVERED JURISDICTIONS FOR BAIL-OUT PURPOSES,
HAVE BEEN INTRODUCED BY THIS LEGISLATION. AS A RESULT, I FORESEE THE GENERATION OF MASSIVE
LITIGATION TO ESTABLISH DEFINITIONS AND GUIDELINES FOR BAIL-OUT. I NOTE THAT THE DISCUSSION
OF THESE NEW ELEMENTS FOUND IN THE REPORT OF THE SUBCOMMITTEE ON THE CONSTITUTION TO
THE FULL JUDICIARY COMMITTEE REFLECT MANY OF MY CONCERNS, AND I ADOPT THAT PORTION AS MY
VIEWS.

BAIL-OUT CRITERIA

OF THE VARIOUS PROPOSALS DEALING WITH A RELEASE MECHANISM FROM THE ACT, ALL GENERALLY
TEND TO ESTABLISH CRITERIA WHICH MUST BE MET BEFORE A COVERED JURISDICTION CAN ESCAPE OR
BAILOUT FROM SECTION 5 COVERAGE. DURING THE COURSE OF THE HEARINGS, MANY WITNESSES CITED

THE NEED FOR A BAILOUT, NOTING THAT SUCH A GOAL IS NOT ONLY DESIRABLE BUT APPROPRIATE. 228

HISTORICALLY, THE TEST FOR BAIL-OUT HAS ALWAYS BEEN THAT FOR A SPECIFIED NUMBER OF
YEARS, THE PETITIONING JURISDICTION HAD NOT USED A TEST OR DEVICE ‘FOR THE PURPOSE OR
WITH THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.‘
ALTHOUGH THE ORIGINAL PERIOD OF COVERAGE WAS FOR FIVE YEARS PAST 1965, VOTING RIGHTS
LEGISLATION IN 1970 AND 1975 AGGREGATED THIS PERIOD TO SEVENTEEN YEARS. ACCORDINGLY, **262
*89  ABSENT CONGRESSIONAL ACTION, THOSE JURISDICTIONS ORIGINALLY COVERED IN 1965 WOULD

HAVE AN OPPORTUNITY AFTER AUGUST 6, 1982, TO PETITION THE U.S. DISTRICT COURT FOR THE DISTRICT
OF COLUMBIA FOR RELEASE FROM SECTION 5 COVERAGE. SUCCESSFUL PETITIONS, HOWEVER, WOULD



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 85

REMAIN WITHIN THE JURISDICTION OF THE DISTRICT OF COLUMBIA FOR A PERIOD OF FIVE ADDITIONAL

YEARS. 229

THE SUBCOMMITTEE CHOSE TO BEGIN ITS ANALYSIS OF BAIL-OUT CRITERIA WITH THE PROVISIONS OF
H.R. 3112. THIS BILL EXTENDS THE PRESENT ACT UNTIL 1984, AND THEREAFTER UTILIZES A TEN-YEAR
PERIOD FOR ASSESSING THE PROPOSED NEW BAIL-OUT CRITERIA:

A DECLARATORY JUDGMENT UNDER THIS SECTION SHALL ISSUE ONLY IF SUCH COURT DETERMINES
THAT DURING THE TEN YEARS PRECEDING THE FILING OF THE ACTION, AND DURING THE PENDENCY OF
SUCH ACTION (THE FOLLOWING ELEMENTS HAVE BEEN SATISFIED):

THEREAFTER, THE BILL SETS OUT A SERIES OF ELEMENTS, EACH OF WHICH IS NECESSARY IN ORDER TO
ACCOMPLISH A SUCCESSFUL RELEASE.

ELEMENT 1.-- NO SUCH TEST OR DEVICE HAS BEEN USED WITHIN SUCH STATE OR POLITICAL
SUBDIVISION FOR THE PURPOSE OR WITH THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO
VOTE ON ACCOUNT OF RACE OR COLOR OR (IN THE CASE OF A STATE OR SUBDIVISION SEEKING A
DECLARATORY JUDGMENT UNDER THE SECOND SENTENCE OF THIS SUBSECTION) IN CONTRAVENTION OF
THE GUARANTEES OF SUBSECTION (F)(2).

THE USE OF ‘NO TEST OR DEVICE‘ HAS BEEN THE SOLE ELEMENT FOR THE DURATION OF THE ACT, AND
AS WAS NOTED BY ASSISTANT ATTORNEY GENERAL REYNOLDS A ‘ . . . LARGE NUMBER OF JURISDICTIONS

WOULD BE ABLE TO MEET THAT TEST AT THIS STAGE.‘ 230

ELEMENT 2.-- NO FINAL JUDGMENT OF ANY COURT OF THE UNITED STATES, OTHER THAN THE DENIAL OF
DECLARATORY JUDGMENT UNDER THIS SECTION, HAS DETERMINED THAT DENIALS OR ABRIDGEMENTS
OF THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR HAVE OCCURRED ANYWHERE IN THE TERRITORY
OF SUCH STATE OR POLITICAL SUBDIVISION OR (IN THE CASE OF A STATE OR SUBDIVISION SEEKING
A DECLARATORY JUDGMENT UNDER THE SECOND SENTENCE OF THIS SUBSECTION) THAT DENIALS OR
ABRIDGEMENTS OF THE RIGHT TO VOTE IN CONTRAVENTION OF THE GUARANTEES OF SUBSECTION (F)
(2) HAVE OCCURRED ANYWHERE IN THE TERRITORY OF SUCH STATE OR SUBDIVISION AND NO CONSENT
DECREE, SETTLEMENT, OR AGREEMENT HAS BEEN ENTERED INTO RESULTING IN ANY ABANDONMENT OF
A VOTING PRACTICE CHALLENGED ON SUCH GROUNDS; AND NO DECLARATORY JUDGMENT UNDER THIS
SECTION SHALL BE ENTERED DURING THE PENDENCY OF AN ACTION COMMENCED BEFORE THE FILING
OF AN ACTION UNDER THIS SECTION AND ALLEGING SUCH DENIALS OR ABRIDGEMENTS OF THE RIGHT
TO VOTE.

*90  **263  THIS SECTION BASICALLY ESTABLISHES THREE TYPES OF BARS TO BAIL-OUT: JUDICIAL
FINDINGS OF DISCRIMINATION CONCERNING THE RIGHT TO VOTE; CONSENT DECREES ENTERED INTO BY
WHICH VOTING PRACTICES HAVE BEEN ABANDONED; AND PENDING ACTIONS ALLEGING DENIALS OF THE
RIGHT TO VOTE.

A VIOLATION OF THE ‘FINAL JUDGMENT‘ ASPECT WOULD OBVIOUSLY CONSTITUTE STRONG EVIDENCE
THAT THE JURISDICTION HAS NOT ABIDED BY THE PRINCIPLES UPON WHICH THE ACT IS FOUNDED
AND HAS NOT ACTED IN GOOD FAITH. ACCORDING TO ASSISTANT ATTORNEY GENERAL REYNOLDS,
SOME 17 JURISDICTIONS WOULD BE PRECLUDED FROM BAIL-OUT SOLELY AS A RESULT OF THIS FACTOR,

ALTHOUGH HE DOES NOT VIEW IT AS BEING ‘AN ONEROUS REQUIREMENT.‘ 231
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WITH REGARD TO THE ‘CONSENT DECREE‘ BAN, THE SUBCOMMITTEE BELIEVES THAT TO PRECLUDE
BAIL-OUT FOR A JURISDICTION, SOLELY BECAUSE IT HAS ENTERED INTO A CONSENT DECREE,
SETTLEMENT, OR AGREEMENT RESULTING IN ANY ABANDONMENT OF A CHALLENGED VOTING PRACTICE
WITHOUT MORE IS INCONSISTENT WITH ESTABLISHED PRACTICES AND PRUDENT LEGAL PRINCIPLES. IT
IS SOUND PUBLIC POLICY THAT LITIGATION SHOULD BE AVOIDED WHERE POSSIBLE; YET, THE INCLUSION
OF CONSENT DECREES AS A BAR TO BAIL-OUT CAN ONLY ENGENDER PROLONGED LITIGATION THAT
WILL ONLY DETRACT FROM THE LONG-TERM GOALS OF THE ACT. AS ASSISTANT ATTORNEY GENERAL
REYNOLDS STATED,

. . . CLEARLY THE PREFERENCE IS TO SETTLE CASES AND TO TRY TO OBTAIN CONSENT DECREES AND
THAT IS A WAY TO RESOLVE THESE LITIGATIONS IF WE CAN. (ELEMENT 2) SEEMS TO ME TO SOUND LIKE IT

MIGHT BE A DISINCENTIVE TO JURISDICTIONS TO ENTER THAT KIND OF ARRANGEMENT. 232

THE BAR RELATING TO PENDENCY OF ACTIONS ALLEGING DENIALS OF THE RIGHT TO VOTE IS ALSO
OF CONCERN TO THE SUBCOMMITTEE. CLEARLY, LITIGIOUS PARTIES COULD PRECLUDE A JURISDICTION
FROM A BAIL-OUT WITHOUT ANY LOCAL CONTROL WHATSOEVER. MOREOVER, THIS PROVISION IGNORES
THE EXISTING ‘PROBATIONARY‘ PERIOD AFTER BAIL-OUT.

ELEMENT 3.-- NO FEDERAL EXAMINERS UNDER THIS ACT HAVE BEEN ASSIGNED TO SUCH STATE OR
POLITICAL SUBDIVISION.

THIS ELEMENT WOULD PRECLUDE BAIL-OUT, IF DURING THE PREVIOUS TEN-YEAR PERIOD, WITH
THE ATTORNEY GENERAL OR A COURT, HAD ORDERED THE APPOINTMENT OF FEDERAL EXAMINERS.
INASMUCH AS THE USE OF FEDERAL EXAMINERS ENTAILS, ‘DISPLACING THE DISCRETIONARY FUNCTIONS

OF LOCAL VOTER REGISTRATION OFFICIALS,‘ 233 IT IS BY ITS VERY NATURE AN EXTRAORDINARY
USE OF POWER BEYOND LOCAL CONTROL. THERE IS NO APPEAL NOR REVIEW OF THE DECISION OF
THE ATTORNEY GENERAL. MOREOVER, THE SUBCOMMITTEE MUST AGREE WITH ASSISTANT ATTORNEY
GENERAL REYNOLDS IN HIS ASSESSMENT THAT IT IS UNCLEAR WHAT THIS REQUIREMENT IS DESIGNED

TO ADDRESS. 234

*91  **264  THE SUBCOMMITTEE ACKNOWLEDGES THAT IN THE YEARS IMMEDIATELY AFTER THE 1964
ACT, THE USE OF EXAMINERS FOR REGISTRATION PURPOSES WAS SUCCESSFUL. HOWEVER, SINCE 1975,
EXAMINERS CERTIFIED BY THE ATTORNEY GENERAL HAVE BEEN UTILIZED TO LIST VOTERS IN ONLY TWO

COUNTRIES. 235

IT SHOULD BE NOTED THAT SINCE AUGUST 1975, THE ATTORNEY GENERAL, HOWEVER, HAS CERTIFIED

32 COUNTRIES AS ‘EXAMINER COUNTRIES,‘ 236 BUT THIS HAS BEEN NECESSARY IN ORDER SIMPLY TO
PROVIDE FEDERAL OBSERVERS, FOR OBSERVERS MAY BE DIRECTED ONLY TO COUNTRIES IN WHICH THERE

ARE EXAMINERS SERVING. 237

THE SUBCOMMITTEE BELIEVES THAT THIS ELEMENT IS TOTALLY BEYOND THE CONTROL OF THE
COVERED JURISDICTIONS AND COULD SERVE TO FRUSTRATE ANY INCENTIVE TO BAIL-OUT. THIS
IS ESPECIALLY TRUE WHEN, AS NOTED, THE ASSIGNMENT OF EXAMINERS COULD BE MADE ONLY
TO FURTHER ANOTHER ADMINISTRATIVE GOAL-- THE APPOINTMENT OF OBSERVERS TO MONITOR
ELECTIONS-- WHICH DOES NOT EVEN IMPLY VOTING IRREGULARITIES.

ELEMENT 4.-- SUCH STATE OR POLITICAL SUBDIVISION AND ALL GOVERNMENTAL UNITS WITHIN
ITS TERRITORY HAVE COMPILED WITH SECTION 5 OF THIS ACT, INCLUDING COMPLIANCE WITH
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THE REQUIREMENT THAT NO CHANGE COVERED BY SECTION 5 HAS BEEN ENFORCED WITHOUT
PRECLEARANCE UNDER SECTION 5, AND HAVE REPEALED ALL CHANGES COVERED BY SECTION 5 TO
WHICH THE ATTORNEY GENERAL HAS SUCCESSFULLY OBJECTED OR AS TO WHICH THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA HAS DENIED A DECLARATORY JUDGMENT.

THIS REQUIREMENT WOULD BAR BAIL-OUT IF ANY VOTING LAW, PRACTICES, OR PROCEDURE
WERE IMPLEMENTED IN THE TEN-YEAR PERIOD WITHOUT PRECLEARANCE. NEEDLESS TO SAY,
THE SUBCOMMITTEE RECOGNIZES THE NECESSITY OF COVERED JURISDICTIONS' COMPLYING WITH
PRECLEARANCE. YET, IT IS CONCEIVABLE THAT, INASMUCH AS THE BAIL-OUT OF THE GREATER
JURISDICTION IS TIED TO THE LESSER, SOME MINOR CHANGE COULD WELL HAVE BEEN INSTITUTED
WITHOUT PRECLEARANCE. MOVING THE OFFICE OF THE COUNTY REGISTRAR FROM ONE FLOOR TO
ANOTHER MIGHT BE AN EXAMPLE. NEVERTHELESS, SUCH AN OMISSION WOULD PRECLUDE THE COUNTY
AS WELL AS THE STATE FROM BAIL-OUT. AS AN ATTORNEY WITH THE VOTING SECTION OF THE JUSTICE
DEPARTMENT HAS NOTED:

COMPLETE COMPLIANCE WITH THE PRECLEARANCE REQUIREMENT IS PRACTICALLY IMPOSSIBLE IN
TWO RESPECTS.

FIRST, NO MATTER HOW MANY CHANGES AN OFFICIAL SUBMITS TO THE ATTORNEY GENERAL, A
STUDENT OF SECTION 5 ALWAYS FIND ANOTHER CHANGE THAT HAS NOT BEEN SUBMITTED. FOR EXAMPLE,
A PROBATE JUDGE ALWAYS SUBMITS CHANGES IN THE LOCATION OF POLLING PLACES, BUT HE NEGLECTS
TO SUBMIT THE REARRANGEMENT OF TABLES AND BOOTHS AT ONE POLLING PLACE.

SECOND, NO MATTER HOW WELL AN ELECTION ADMINISTRATOR PLANS IN ADVANCE OF AN ELECTION,
THERE WILL ALWAYS BE CHANGES THAT MUST BE IMPLEMENTED BEFORE THEY CAN BE PRECLEARED.

FOR EXAMPLE, **265  A POLLING PLACE BURNS DOWN THE NIGHT BEFORE THE ELECTION. 238

*92  THE SUBCOMMITTEE FEELS THAT SUCH AN ACTION SHOULD ABSOLUTELY PRECLUDE BAIL-
OUT AND, THIS REQUIREMENT SHOULD NOT BE SO STRINGENT AS TO FORECLOSE BAIL-OUT FOR
INADVERTENCE.

ELEMENT 5.-- THE ATTORNEY GENERAL HAS NOT INTERPOSED ANY OBJECTION (THAT HAS NOT BEEN
OVERTURNED BY A FINAL JUDGMENT OF A COURT) AND NO DECLARATORY JUDGMENT HAS BEEN
DENIED UNDER SECTION 5, WITH RESPECT TO ANY SUBMISSION BY OR ON BEHALF OF THE PLAINTIFF OR
ANY GOVERNMENTAL UNIT WITHIN ITS TERRITORY UNDER SECTION 5; AND NO SUCH SUBMISSIONS OR
DECLARATORY JUDGMENT ACTIONS ARE PENDING.

THIS ELEMENT WOULD BAR BAIL-OUT IF THERE HAS BEEN ANY OBJECTION TO A SUBMISSION FOR
PRECLEARANCE. IN THE PRACTICE OF SECTION 5 PRE-CLEARANCE, IT IS COMMON FOR THE ATTORNEY
GENERAL TO INTERPOSE AN OBJECTION TO A VOTING CHANGE SIMPLY BECAUSE THERE IS NOT ENOUGH
INFORMATION ON HAND FOR THE AFFIRMATIVE DECISION TO BE MADE THAT THE PROPOSAL ‘DOES NOT
HAVE THE PURPOSE AND WILL NOT HAVE THE EFFECT‘ OF DISCRIMINATION IN VOTING. ACCORDINGLY,
AN OBJECTION BY THE ATTORNEY GENERAL DOES NOT PER SE INDICATE BAD FAITH ON THE PART OF THE
SUBMITTING JURISDICTION. MOREOVER, IT IS NOT UNCOMMON FOR AN OBJECTION TO BE WITHDRAWN.
239 ASSISTANT ATTORNEY GENERAL REYNOLDS NOTED THAT OF THE 695 OBJECTIONS THAT HAD BEEN
INTERPOSED:

SOME ARE FAR MORE IMPORTANT BUT THIS (SECTION) DOES NOT DIFFERENTIATE. 240
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THE SUBCOMMITTEE ACKNOWLEDGES THAT THE ‘NO OBJECTION‘ SPECIFICATION IS FOUNDED UPON A
GENERAL BASIS OF ASSURING COMPLIANCE BUT NOTES THAT THE INABILITY TO EXAMINE THE HISTORY
OF A COVERED JURISDICTION'S SUBMISSIONS MIGHT PRECLUDE BAIL-OUT DUE TO A TRIVIAL PROPOSED
CHANGE OR ONE THAT WAS ABANDONED.

ELEMENT 6.-- SUCH STATE OR POLITICAL SUBDIVISION AND ALL GOVERNMENTAL UNITS WITHIN ITS
TERRITORY--

(I) HAVE ELIMINATED VOTING PROCEDURES AND METHODS OF ELECTION WHICH INHIBIT OR DILUTE
EQUAL ACCESS TO THE ELECTORAL PROCESS;

(II) HAVE ENGAGED IN CONSTRUCTIVE EFFORTS TO ELIMINATE INTIMIDATION AND HARASSMENT OF
PERSONS EXERCISING RIGHTS PROTECTED UNDER THIS ACT; AND

(III) HAVE ENGAGED IN OTHER CONSTRUCTIVE EFFORTS, SUCH AS EXPANDED OPPORTUNITY FOR
CONVENIENT REGISTRATION AND VOTING FOR EVERY PERSON AS ELECTION OFFICIALS THROUGHOUT
THE JURISDICTION AND AT ALL STAGES OF THE ELECTION AND REGISTRATION PROCESS.

**266  THE CRITERIA OF THIS SECTION WOULD REQUIRE A JURISDICTION SEEKING BAIL-OUT TO
PROVE THAT IT AND ALL OF ITS POLITICAL SUBDIVISIONS HAVE ELIMINATED METHODS WHICH ‘DILUTE
EQUAL ACCESS‘ TO THE ELECTORAL PROCESS, HAVE ENGAGED IN ‘CONSTRUCTIVE EFFORTS‘ TO END
INTIMIDATION AND HARASSMENT OF PERSONS ‘EXERCISING RIGHTS PROTECTED‘ UNDER THE ACT, AND
HAVE ENGAGED IN ‘OTHER CONSTRUCTIVE EFFORTS‘ IN REGISTRATION AND VOTING FOR ‘EVERY‘ VOTING
AGE PERSON AND IN APPOINTING MINORITIES TO ELECTION POSTS. IT IS TOTALLY UNCLEAR WHAT A
‘CONSTRUCTIVE EFFORT‘ WOULD BE IN ANY OF THESE *93  REGARDS ALTHOUGH IT IS DIFFICULT FOR THIS
SUBCOMMITTEE TO BELIEVE THAT THIS TERM IS INTENDED TO BE EMPLOYED AS ANYTHING OTHER THAN
A VEHICLE TO PROMOTE ‘AFFIRMATIVE ACTION‘ PRINCIPLES OF CIVIL RIGHTS OF THE VOTING PROCESS.

AS ASSISTANT ATTORNEY GENERAL REYNOLDS NOTED, THIS ELEMENT, ‘WOULD INTRODUCE A WHOLE
NEW FEATURE THAT HAD NOT BEEN IN THE ACT AT THE TIME THESE JURISDICTIONS WERE COVERED AND
REQUIRE AN ADDITIONAL ELEMENT OF PROOF OTHER THAN SIMPLY REQUIRING A 10-YEAR PERIOD OF

COMPLIANCE WITH THE ACT.‘ 241 THIS SECTION, INDEED, RAISES NEW QUESTIONS REGARDING BAIL-OUT
CRITERIA NOT ONLY AS TO THE SUBSTANTIVE REQUIREMENTS BUT ALSO AS TO PROOF.

THE ASSISTANT ATTORNEY GENERAL INDICATED HIS CONCERN WHEN HE SUGGESTED THAT ‘WHAT ONE

MEANS BY INHIBIT OR DILUTE . . . WOULD BE SUBJECT TO A GREAT DEAL OF LITIGATION.‘ 242 HE FURTHER
EXPRESSED HIS APPREHENSION AS TO THE CONSTRUCTIVE EFFORTS REQUIREMENTS:

THIS IS A REQUIREMENT WHICH DOES GO WELL BEYOND EXISTING LAW. IT IS ALSO WELL TO REMEMBER
IN TERMS OF THE BAIL-OUT THAT THE HOUSE BILL CALLS FOR COUNTIES TO SHOW NOT ONLY THAT
THEY CAN MEET THESE REQUIREMENTS BUT ALSO ALL POLITICAL SUB-UNITS WITHIN THE COUNTIES
AND THEREFORE YOU ARE TALKING, FOR BAIL-OUT PURPOSES, ABOUT MAMMOTH LITIGATION THAT
WILL DEMONSTRATE THAT ‘CONSTRUCTIVE EFFORTS‘ HAVE BEEN MADE BY ALL OF THESE POLITICAL
SUBDIVISIONS WITHIN THE COUNTY AS WELL AS THE COUNTY AND THAT THEY HAVE DONE WHATEVER

IS NECESSARY TO INSURE THERE IS NO INHIBITION OR DILUTION OF MINORITY VOTE. 243

THE SUBCOMMITTEE BELIEVES THAT THE INTRODUCTION OF THESE NEW ELEMENTS WILL NOT AID
IN OVERCOMING PAST DISCRIMINATION EVEN IF THEY CAN BE INTERPRETED. THE SUBCOMMITTEE
DOES BELIEVE THAT THEY WILL GENERATE CONSIDERABLE LITIGATION OF AN UNCERTAIN OUTCOME. A
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REASONABLE BAIL-OUT IS THE GOAL OF THE SUBCOMMITTEE, AND WHEN THIS ELEMENT IS WEIGHED
WITH THAT GOAL, THE SUBCOMMITTEE MUST RESOLVE THAT SUCH REASONABLENESS IS LOST. IT AGREES
WITH ASSISTANT ATTORNEY GENERAL REYNOLDS' COMMENT ON THE OBVIOUS RESULTS OF SUCH AN
ENACTMENT:

IT GOES BEYOND DETERMINING A VIOLATION OF THE ACT OR THE CONSTITUTION AND WOULD
REQUIRE IN EACH BAIL-OUT SUIT FULL-BLOWN LITIGATION AS TO WHETHER OR NOT THE CONDUCT
OF THE METHODS OF ELECTION HAD EITHER A PURPOSE OR EFFECT OF . . . DISCOURAGING MINORITY

PARTICIPATION. THAT IS A VERY COMPLEX KIND OF LITIGATION TO GO THROUGH IN A BAIL-OUT. 244

*94  **267  ADDITIONAL VIEWS OF SENATOR ORRIN G. HATCH OF UTAH

WHATEVER MY DIFFICULTIES WITH THE PROPOSED AMENDMENTS TO THE VOTING RIGHTS ACT-- AND
THEY ARE CONSIDERABLE-- I HAVE SUPPORTED FINAL PASSAGE OF THE IMMEDIATE MEASURE. I HAVE
DONE SO BECAUSE I BELIEVE THAT THE BASIC VOTING RIGHTS ACT HAS MADE AN IMMEASURABLE
CONTRIBUTION TOWARD ENSURING FOR ALL AMERICAN CITIZENS REGARDLESS OF RACE OR COLOR,
THE MOST FUNDAMENTAL GUARANTEES OF THE FIFTEENTH AMENDMENT TO THE CONSTITUTION. IT
HAS EFFECTIVELY SECURED FOR INCREASING NUMBERS OF CITIZENS THE MOST FUNDAMENTAL OF
CIVIL RIGHTS IN A FREE SOCIETY-- THE RIGHT TO PARTICIPATE IN THE SELECTION OF ONE'S ELECTED
REPRESENTATIVES.

HAVING SAID THAT, I CAN MERELY REPEAT WHAT I HAVE CONSISTENTLY SAID DURING THE DEBATE
ON THE PROPOSED AMENDMENTS TO SECTION 2 OF THE VOTING RIGHTS ACT: THESE AMENDMENTS, IN
MY VIEW, WILL EFFECT AN INCALCULABLE TRANSFORMATION IN THE PURPOSES AND OBJECTIVES OF
THE VOTING RIGHTS ACT. THEIR IMPACT MAY, OVER THE LONG RUN, BE AS PROFOUND-- FROM BOTH A
CONSTITUTIONAL AND A PUBLIC POLICY PERSPECTIVE-- AS THAT OF ANY SINGLE PIECE OF LEGISLATION
IN THE HISTORY OF THE NATION. THERE IS NO DOUBT, IN MY MIND, THAT THIS LEGISLATION WILL COME
EVENTUALLY TO BE VIEWED AS A WATERSHED MEASURE, OF FAR GREATER IMPORTANCE THAN EVER THE
ORIGINAL VOTING RIGHTS ACT-- AND OF A FAR LESS SALUTORY CHARACTER.

THE OBJECTIVES OF THESE AMENDMENTS ARE VASTLY DIFFERENT THAN THOSE OF THE ORIGINAL ACT.
IN PLACE OF THE TRADITIONAL FOCUS UPON EQUAL ACCESS TO REGISTRATION AND THE BALLOT, THE
AMENDMENTS WOULD FOCUS UPON EQUAL OUTCOME IN THE ELECTORAL PROCESS. INSTEAD OF AIMING
ULTIMATELY AT THE NONCONSIDERATION OF RACE IN THE ELECTORAL PROCESS AS DID THE ORIGINAL
ACT, THE AMENDMENTS WOULD MAKE RACE THE OVER-RIDING FACTOR IN PUBLIC DECISIONS IN THIS
AREA. INSTEAD OF DIRECTING ITS PROTECTIONS TOWARD THE INDIVIDUAL CITIZEN AS DID THE ORIGINAL
ACT-- AND AS DOES THE CONSTITUTION-- THE AMENDMENTS WOULD MAKE RACIAL AND ETHNIC GROUPS
THE BASIC UNIT OF PROTECTION. INSTEAD OF REINFORCING THE GREAT CONSTITUTIONAL PRINCIPLE
OF EQUAL PROTECTION AS DID THE ORIGINAL ACT, THE AMENDMENTS WOULD SUBSTITUTE A TOTALLY
ALIEN PRINCIPLE OF EQUAL RESULTS.

I WILL NOT ELABORATE FURTHER AT THIS POINT UPON MY FUNDAMENTAL CONCERNS WITH EITHER
THE AMENDMENTS TO SECTION 2 OR TO SECTION 5 (RELATING TO BAIL-OUT FROM PRECLEARANCE
BY COVERED JURISDICTIONS) BECAUSE I AM CONTENT TO INCORPORATE IN THEIR ENTIRETY THE
VIEWS RECENTLY EXPRESSED BY THE SUBCOMMITTEE ON THE CONSTITUTION ON WHICH I SERVE
AS CHAIRMAN. FOLLOWING NINE EXTENSIVE DAYS OF HEARINGS ON THE VOTING RIGHTS ACT, THE
SUBCOMMITTEE VOTED TO RECOMMEND A SIMPLE TEN-YEAR EXTENSION OF THE CURRENT ACT. THESE
RECOMMENDATIONS WERE REJECTED BY THE FULL JUDICIARY COMMITTEE AND THE PROVISIONS OF
S. 1992 (IDENTICAL TO THE HOUSE-APPROVED MEASURE) WERE SUBSTITUTED WITH AN AMENDMENT
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OFFERED BY THE SENATOR FROM KANSAS (MR. DOLE). DESPITE THIS *95  AMENDMENT, I BELIEVE THAT
THE SUBCOMMITTEE'S ANALYSIS OF THE HOUSE MEASURE REMAINS A VALID AND ACCURATE ONE FOR
THE IMMEDIATE MEASURE.

**268  BECAUSE IT HAS BEEN CHARACTERIZED BY SOME AS A ‘COMPROMISE‘, HOWEVER, I WOULD
LIKE TO ADD SOME ADDITIONAL REMARKS ON THIS AMENDMENT. IN WHAT SEEMS TO BE THE EUPHORIA
GENERATED BY THE PROPOSED ‘COMPROMISE‘, VIRTUALLY ENSURING THE SWIFT ENACTMENT OF THIS
MEASURE, I MUST RELUCTANTLY STATE THAT I BELIEVE THAT THE EMPEROR HAS NO CLOTHES. THE
PROPOSED COMPROMISE IS NOT A COMPROMISE AT ALL; ITS IMPACT IS NOT LIKELY TO BE ONE WHIT

DIFFERENT THAN THE UNAMENDED HOUSE MEASURE. 245 AS MUCH AS IT IS TEMPTING TO EMBRACE THIS
LANGUAGE AND CLAIM A PARTIAL VICTORY IN MY OWN EFFORTS TO OVERTURN THE HOUSE LEGISLATION,
I CAN NOT IN GOOD CONSCIENCE DO THIS. AS PYRRHUS SAID MANY CENTURIES AGO, ‘ANOTHER SUCH
VICTORY OVER THE ROMANS AND WE ARE UNDONE.‘ THOSE WHO HAVE SHARED, IN ANY RESPECT,
MY CONCERNS ABOUT THE DANGERS OF THE NEW RESULTS TEST MAY LOOK APPRECIATIVELY UPON
THE POLITICAL ‘OUT‘ BEING AFFORDED US BY THE PRESENT COMPROMISE; I WOULD HOPE, HOWEVER,
THAT NONE WOULD DELUDE THEMSELVES INTO BELIEVING THAT IT REPRESENTS ANYTHING MORE
SUBSTANTIAL THAN THAT.

SECTION 2 ‘COMPROMISE‘

THE PROPOSED AMENDMENT TO SECTION 2 CONTAINS TWO PROVISIONS. THE FIRST PROVISION IS
IDENTICAL TO THE PRESENT HOUSE AMENDMENT TO SECTION 2 DISCUSSED IN THE ACCOMPANYING
SUBCOMMITTEE REPORT. IT READS,

(A) NO VOTING QUALIFICATION OR PREREQUISITE TO VOTING OR STANDARD, PRACTICE, OR PROCEDURE
SHALL BE IMPOSED OR APPLIED BY ANY STATE OR POLITICAL SUBDIVISION IN A MANNER WHICH RESULTS
IN A DENIAL OR ABRIDGEMENT TO THE RIGHT OF ANY CITIZEN OF THE UNITED STATES TO VOTE ON
ACCOUNT OF RACE OR COLOR, OR IN CONTRAVENTION OF THE GUARANTEES SET FORTH IN SECTION 4(F)
(2), AS PROVIDED IN SUBSECTION (B).

FOR ALL OF THE REASONS OUTLINED IN THE SUBCOMMITTEE REPORT. I BELIEVE THIS PROVISION TO BE

DANGEROUSLY MISCONCEIVED. 246

THE QUESTION THEN IS WHETHER OR NOT THE SECOND PROVISION-- A NEW DISCLAIMER OF
PROPORTIONAL REPRESENTATION-- WOULD MITIGATE ANY OF THESE DIFFICULTIES AND IMPROVE UPON
THE HOUSE DISCLAIMER PROVISION. IT READS,

(B) A VIOLATION OF SUBSECTION (A) IS ESTABLISHED IF, BASED ON THE TOTALITY OF CIRCUMSTANCES,
IT IS SHOWN THAT THE POLITICAL PROCESSES LEADING TO NOMINATION OR ELECTION IN THE STATE
OR POLITICAL SUBDIVISION ARE NOT EQUALLY OPEN TO PARTICIPATION BY MEMBERS OF A CLASS
OF CITIZENS PROTECTED BY SUBSECTION (A) IN THAT ITS MEMBERS HAVE LESS OPPORTUNITY THAN
OTHER MEMBERS OF THE ELECTORATE TO PARTICIPATE IN THE POLITICAL PROCESS AND TO ELECT
REPRESENTATIVES OF THEIR CHOICE. THE EXTENT TO WHICH MEMBERS OF A PROTECTED CLASS HAVE
BEEN ELECTED TO OFFICE IN THE STATE OR POLITICAL SUBDIVISION IS ONE ‘CIRCUMSTANCE‘ WHICH
*96  **269  MAY BE CONSIDERED, PROVIDED THAT NOTHING IN THIS SECTION ESTABLISHES A RIGHT TO

HAVE MEMBERS OF A PROTECTED CLASS ELECTED IN NUMBERS EQUAL TO THEIR PROPORTION IN THE
POPULATION.
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THIS NEW DISCLAIMER, IN MY VIEW, WILL BE LITTLE DIFFERENT IN EFFECT FROM THE PURPORTED

DISCLAIMER IN THE HOUSE MEASURE DISCUSSED IN THE SUBCOMMITTEE REPORT. 247 BOTH PROVISIONS
FAIL TO OVERCOME THE CLEAR AND INEVITABLE MANDATE FOR PROPORTIONAL REPRESENTATION
ESTABLISHED IN SUBSECTION (A); ANY DIFFERENCES BETWEEN THE HOUSE AND SENATE DISCLAIMERS
PROVISIONS ARE LARGELY COSMETIC.

I WILL FOCUS VERY BRIEFLY ON THE DIFFERENCE IN LANGUAGE BETWEEN THESE PROVISIONS AND
THEN REST UPON THE ANALYSIS IN THE SUBCOMMITTEE REPORT AS AN EXPRESSION OF MY VIEWS.

THE ‘COMPROMISE‘ DISCLAIMER REFERS TO VIOLATIONS BEING ESTABLISHED ON THE BASIS OF THE
‘TOTALITY OF CIRCUMSTANCES‘. THIS, I GATHER, IS SUPPOSED TO BE HELPFUL LANGUAGE. IT IS NOT.
THERE IS LITTLE QUESTION THAT, UNDER EITHER A RESULTS OR AN INTENT TEST, A COURT WOULD
LOOK TO THE ‘TOTALITY OF CIRCUMSTANCES‘. THE DIFFERENCE IS THAT UNDER THE INTENT STANDARD,
UNLIKE UNDER THE RESULTS STANDARD, THERE IS SOME ULTIMATE CORE VALUE AGAINST WHICH TO
EVALUATE THIS ‘TOTALITY‘. UNDER THE INTENT STANDARD, THE TOTALITY OF EVIDENCE IS PLACED
BEFORE THE COURT WHICH MUST ULTIMATELY ASK ITSELF WHETHER OR NOT SUCH EVIDENCE RAISES
AN INFERENCE OF INTENT OR PURPOSE TO DISCRIMINATE. UNDER THE RESULTS STANDARD, THERE IS
NO COMPARABLE AND WORKABLE THRESHOLD QUESTION FOR THE COURT. AS ONE WITNESS OBSERVED
DURING SUBCOMMITTEE HEARINGS.

UNDER THE RESULTS TEST, ONCE YOU HAVE AGGREGATED OUT THOSE FACTORS; WHAT DO YOU HAVE?
WHERE ARE YOU? YOU KNOW IT IS THE OLD THING WE DO IN LAW SCHOOL: YOU BALANCE AND YOU

BALANCE, BUT ULTIMATELY HOW DO YOU BALANCE? WHAT IS THE CORE VALUE? 248

THERE IS NO CORE VALUE UNDER THE RESULTS TEST OTHER THAN ELECTION RESULTS. THERE IS NO
CORE VALUE THAT CAN LEAD ANYWHERE OTHER THAN TOWARD PROPORTIONAL REPRESENTATION BY
RACE AND ETHNIC GROUP. THERE IS NO ULTIMATE OR THRESHOLD QUESTION THAT A COURT MUST ASK
UNDER THE RESULTS TEST THAT WILL LEAD IN ANY OTHER DIRECTION. IN SHORT, IT IS NOT THE SCOPE OF
THE EVIDENCE-- ‘TOTALITY OF CIRCUMSTANCE‘ OR OTHERWISE-- THAT IS AT ISSUE IN THIS DEBATE, BUT
RATHER THE STANDARD OF EVIDENCE, THE TEST OR CRITERIA BY WHICH SUCH EVIDENCE IS ASSESSED
AND EVALUATED.

IN THIS REGARD, IT IS INSTRUCTIVE TO RECALL THE SUPREME COURT'S SUMMARY DISMISSAL OF
THE ARGUMENT OF THE DISSENT BY JUSTICE MARSHALL IN CITY OF MOBILE THAT PROPORTIONAL
REPRESENTATION WAS NOT THE OBJECT OF THE RESULTS TEST AND THAT OTHER FACTORS WOULD HAVE
TO BE IDENTIFIED AS WELL. THE COURT STATED,

THE DISSENTING OPINION SEEKS TO DISCLAIM (THE PROPORTIONAL REPRESENTATION) DESCRIPTION OF
ITS THEORY BY SUGGESTION THAT A CLAIM OF VOTE DILUTION MAY REQUIRE, IN ADDITION TO PROOF
OF ELECTORAL DEFEAT, SOME EVIDENCE OF ‘HISTORICAL OR SOCIAL FACTORS‘ INDICATING THAT THE
GROUP IN QUESTION IS WITHOUT POLITICAL INFLUENCE . . . PUTTING TO THE SIDE THE EVIDENT FACT
THAT THESE GAUZY SOCIOLOGICAL CONSIDERATIONS HAVE NO CONSTITUTIONAL BASIS, IT REMAINS FAR
FROM CERTAIN THAT THEY COULD, IN ANY PRINCIPLED  *97  **270  MANNER, EXCLUDE THE CLAIMS
OF ANY DISCRETE POLITICAL GROUP THAT HAPPENS FOR WHATEVER REASONS, TO ELECT FEWER OF ITS
CANDIDATES THAN ARITHMETIC INDICATES IT MIGHT. INDEED, THE PUTATIVE LIMITS ARE BOUND TO
PROVE ILLUSORY IF THE EXPRESS PURPOSE INFORMING THEIR APPLICATION WOULD BE, AS THE DISSENT

ASSUMES, TO REDRESS THE ‘INEQUITABLE DISTRIBUTION OF POLITICAL INFLUENCE.‘ 249
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THE ‘COMPROMISE‘ PROVISION ALSO PURPORTS TO ESTABLISH AN EXPLICIT PROHIBITION UPON
SUBSECTION (A) GIVING RISE TO ANY RIGHT TO PROPORTIONAL REPRESENTATION. THIS IS NOT QUITE THE
CASE. MOST POINTEDLY, PERHAPS, THERE IS NOTHING IN THE PROVISION THAT ADDRESSES THE ISSUE OF
PROPORTIONAL REPRESENTATION AS A REMEDY.

THERE IS LITTLE DOUBT THAT MANY PROPONENT OF THE RESULTS TEST, IN FACT, ARE ADAMANTLY
DETERMINED NOT TO PRECLUDE THE USE OF PROPORTIONAL REPRESENTATION AS A BASIS FOR

FASHIONING REMEDIES FOR VIOLATIONS OF SECTION 2. 250

MORE FUNDAMENTALLY, HOWEVER, THE PURPORTED ‘DISCLAIMER‘ LANGUAGE IN THE AMENDED
SECTION 2 IS ILLUSORY FOR OTHER REASONS AS A PROTECTION AGAINST PROPORTIONAL
REPRESENTATION. IT STATES,

. . . NOTHING IN THIS SECTION ESTABLISHES A RIGHT TO HAVE MEMBERS OF A PROTECTED CLASS
ELECTED IN NUMBERS EQUAL TO THEIR PROPORTION IN THE POPULATION.

IT IS ILLUSORY BECAUSE THE PRECISE ‘RIGHT‘ INVOLVED IN THE NEW SECTION 2 IS NOT TO
PROPORTIONAL REPRESENTATION PER SE BUT TO POLITICAL PROCESSES THAT ARE ‘EQUALLY OPEN TO
PARTICIPATION BY MEMBERS OF A CLASS OF CITIZENS PROTECTED BY SUBSECTION (A).‘ THE PROBLEM,
IN SHORT, IS THAT THIS RIGHT IS ONE THAT CAN BE INTELLIGENTLY DEFINED ONLY IN TERMS THAT
PARTAKE LARGELY OF PROPORTIONAL REPRESENTATION. THIS SPECIFIC RIGHT-- POLITICAL PROCESSES
‘EQUALLY OPEN TO PARTICIPATION‘-- IS ONE VIOLATED WHERE THERE IS A LACK OF PROPORTIONAL
REPRESENTATION PLUS THE EXISTENCE OF WHAT HAVE BEEN REFERRED TO AS ‘OBJECTIVE FACTORS

OF DISCRIMINATION.‘ 251 SUCH FACTORS ARE DESCRIBED IN GREATER DETAIL IN THE SUBCOMMITTEE

REPORT, 252 BUT THE MOST SIGNIFICANT OF THESE FACTORS IS CLEARLY THE AT-LARGE ELECTORAL
SYSTEM. THE AT-LARGE SYSTEM IS VIEWED BY SOME IN THE CIVIL RIGHTS COMMUNITY AS THE
‘OBJECTIVE FACTOR OF DISCRIMINATION‘ BECAUSE THEY BELIEVE THAT IT SERVES AS A ‘BARRIER‘ TO
MINORITY ELECTORAL PARTICIPATION.

UNDER THE RESULTS TEST, THE ABSENCE OF PROPORTIONAL REPRESENTATION PLUS THE EXISTENCE
OF ONE OR MORE ‘OBJECTIVE FACTORS OFDISCRIMINATION‘, SUCH AS AN AT-LARGE SYSTEM OF
GOVERNMENT, WOULD CONSTITUTE A SECTION 2 VIOLATION. IN A TECHNICAL SENSE, IT WOULD NOT
BE THE LACK OF PROPORTIONAL REPRESENTATION IN AND OF ITSELF THAT WOULD CONSUMMATE THE
VIOLATION BUT RATHER THE LACK OF PROPORTIONAL REPRESENTATION IN COMBINATION WITH THE
SO-CALLED OBJECTIVE ‘BARRIER‘ TO MINORITY PARTICIPATION. IT WOULD BE *98  **271  LARGELY
IRRELEVANT THAT THERE WAS NO DISCRIMINATORY MOTIVE BEHIND THE AT-LARGE SYSTEM, FOR
EXAMPLE, OR THAT THERE WERE LEGITIMATE, NON-DISCRIMINATORY REASONS FOR ITS ESTABLISHMENT
OR MAINTENANCE.

AMONG JUST A FEW ADDITIONAL ‘OBJECTIVE FACTORS OF DISCRIMINATION‘ OR ‘BARRIERS‘ TO
MINORITY PARTICIPATION WOULD BE LAWS CANCELLING REGISTRATION FOR FAILURE TO VOTE,
RESIDENCY REQUIREMENTS, SPECIAL BALLOT REQUIREMENTS FOR INDEPENDENT OR THIRD-PARTY
CANDIDATES, STAGGERED TERMS OF OFFICE, ANTI-SINGLE SHOT VOTING REQUIREMENTS, EVIDENCE
OF RACIAL BLOC VOTING, A HISTORY OF ENGLISH-ONLY BALLOTS, NUMBERED ELECTORAL POSTS,
MAJORITY VOTE REQUIREMENTS, AND SO FORTH. EACH OF THESE FACTORS, WHEN THEY EXIST WITHIN
A GOVERNMENTAL SYSTEM LACKING PROPORTIONAL REPRESENTATION MAY ALLEGEDLY EXPLAIN THE
LACK OF PROPORTIONAL REPRESENTATION. IN MY VIEW, THE RESULTS TEST LEADS INEXORABLY TO
PROPORTIONAL REPRESENTATION BECAUSE IT IS THE ABSENCE OF PROPORTIONAL REPRESENTATION
THAT TRIGGERS THE SEARCH FOR THE ‘OBJECTIVE FACTORS OF DISCRIMINATION IN THE FIRST PLACE.
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THE THEORY OF THE RESULTS TEST, AGAIN, IS THAT SUCH FACTORS ALLEGEDLY EXPLAIN WHY SUCH
AN ABSENCE OF PROPORTIONAL REPRESENTATION EXISTS. GIVEN THE VIRTUALLY UNLIMITED ARRAY
OF SUCH ‘OBJECTIVE FACTORS‘ IT IS DIFFICULT TO IMAGINE ANY COMMUNITY (WITH OR WITHOUT

PROPORTIONAL REPRESENTATION) THAT WOULD NOT CONTAIN AT LEAST SEVERAL SUCH FACTORS. 253

IN PRACTICE, THE RESULTS TEST, WITH OR WITHOUT THE REQUIREMENT THAT ‘OBJECTIVE FACTORS
OF DISCRIMINATION‘ BE IDENTIFIED, IS EFFECTIVELY INDISTINGUISHABLE FROM A PURE TEST OF
PROPORTIONAL REPRESENTATION.

THE ROOT PROBLEM WITH THE AMENDED SECTION 2 THEN IS NOT WITH AN INADEQUATELY STRONG
DISCLAIMER (ALTHOUGH THE PRESENT DISCLAIMER IS IRRELEVANT AND MISLEADING); THE ROOT
PROBLEM IS WITH THE RESULTS TEST ITSELF. NO DISCLAIMER, HOWEVER STRONG-- AND THE IMMEDIATE
DISCLAIMER IS NOT VERY STRONG, IN ANY EVENT, BECAUSE OF ITS FAILURE TO ADDRESS PROPORTIONAL
REPRESENTATION AS A REMEDY-- CAN OVERCOME THE INEXORABLE AND INEVITABLE THRUST OF A
RESULTS TEST, INDEED OF ANY TEST FOR UNCOVERING ‘DISCRIMINATION‘ OTHER THAN AN INTENT

TEST. 254 IF THE CONCEPT OF DISCRIMINATION **272  *99  IS GOING TO BE DIVORCED ENTIRELY
FROM THE CONCEPT OF WRONGFUL MOTIVATION, THEN WE ARE NO LONGER REFERRING TO WHAT
HAS TRADITIONALLY BEEN VIEWED AS DISCRIMINATION; WE ARE REFERRING THEN SIMPLY TO THE
MOTION OF DISPARATE IMPACT. DISPARATE IMPACT CAN ULTIMATELY BE DEFINED ONLY IN TERMS THAT
ARE EFFECTIVELY INDISTINGUISHABLE FROM THOSE OF PROPORTIONAL REPRESENTATION. DISPARATE
IMPACT IS NOT THE EQUIVALENT OF DISCRIMINATION.

THE ATTEMPT IN THE ‘COMPROMISE‘ TO DEFINE THE RESULTS TEST AS ONE FOCUSED UPON POLITICAL
PROCESSES THAT ARE NOT ‘EQUALLY OPEN TO PARTICIPATION‘ IS FINE RHETORIC, BUT HAS BEEN
IDENTIFIED BY THE SUPREME COURT IN CITY OF MOBILE FOR WHAT IT IS AT HEART. THE COURT OBSERVED
IN RESPONSE TO A SIMILAR DESCRIPTION OF THE RESULTS TEST BY JUSTICE MARSHALL IN DISSENT,

THE DISSENTING OPINION WOULD DISCARD FIXED PRINCIPLES (OF LAW) IN FAVOR OF A JUDICIAL

INVENTIVENESS THAT WOULD GO FAR TOWARD MAKING THIS COURT A ‘SUPER-LEGISLATURE‘. 255

IN SHORT, THE CONCEPT OF A PROCESS ‘EQUALLY OPEN TO PARTICIPATION‘ BRINGS TO THE FORE WHAT
IS PERHAPS THE MAJOR DEFECT TO THE RESULTS TEST. TO THE EXTENT THAT IT LEADS ANYWHERE
OTHER THAN TO PURE PROPORTIONAL REPRESENTATION (AND I DO NOT BELIEVE THAT IT DOES), THE TEST
PROVIDES ABSOLUTELY NO INTELLIGIBLE GUIDANCE TO COURTS IN DETERMINING WHETHER OR NOT A
SECTION 2 VIOLATION HAS BEEN ESTABLISHED OR TO COMMUNITIES IN DETERMINING WHETHER OR NOT
THEIR ELECTORAL STRUCTURES AND POLICIES ARE IN CONFORMITY WITH THE LAW.

WHAT IS AN ‘EQUALLY OPEN‘ POLITICAL PROCESS? HOW CAN IT BE IDENTIFIED IN TERMS OTHER
THAN STATISTICAL OR RESULTS-ORIENTED ANALYSIS? UNDER WHAT CIRCUMSTANCES IS AN ‘OBJECTIVE
FACTOR OF DISCRIMINATION‘, SUCH AS AN AT-LARGE SYSTEM, A BARRIER TO SUCH AN ‘OPEN‘ POLITICAL
PROCESS AND WHEN IS IT NOT? WHAT WOULD A TOTALLY ‘OPEN‘ POLITICAL PROCESS LOOK LIKE?
HOW WOULD A COMMUNITY EFFECTIVELY OVERCOME EVIDENCE THAT THEIR ELECTED REPRESENTATIVE
BODIES LACKED PROPORTIONAL REPRESENTATION?

IN MY VIEW, THESE QUESTIONS CAN ONLY BE ANSWERED IN TERMS EITHER OF STRAIGHT
PROPORTIONAL REPRESENTATION ANALYSIS OR IN TERMS THAT TOTALLY SUBSTITUTE FOR THE RULE OF
LAW AS ARBITRARY CASE-BY-CASE RULE OF INDIVIDUAL JUDGES. AS JUSTICE STEVENS NOTED IN HIS
CONCURRING OPINION IN CITY OF MOBILE,
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THE RESULTS STANDARD CANNOT CONDEMN EVERY ADVERSE IMPACT ON ONE OR MORE POLITICAL

GROUPS WITHOUT SPAWNING MORE DILUTION LITIGATION THAN THE JUDICIARY CAN MANAGE. 256

ON THE OPENING DAY OF HEARINGS, I RAISED SEVERAL FACTUAL SITUATIONS WITH MY COLLEAGUES
ON THE COMMITTEE: RELATING TO BOSTON, *100  MASSACHUSETTS; **273  CINCINNATI, OHIO;
AND BALTIMORE, MARYLAND. I ASKED REPEATEDLY HOW, GIVEN THE CIRCUMSTANCES IN THESE
COMMUNITIES, COULD A MAYOR OR COUNCILMAN THERE ASSURE THEMSELVES THAT A SECTION 2
VIOLATION COULD NOT BE ESTABLISHED. I HAVE NOT YET TO HEAR AN ANSWER OFFERING THE SLIGHTEST

BIT OF GUIDANCE. 257 EACH OF THESE COMMUNITIES LACKS PROPORTIONAL REPRESENTATION, EACH HAS
ERECTED A SO-CALLED ‘BARRIER‘ TO MINORITY PARTICIPATION IN THE FORM OF AN AT-LARGE COUNCIL
SYSTEM, AND EACH POSSESSES ADDITIONAL ‘OBJECTIVE FACTORS OF DISCRIMINATION‘ SUCH AS SOME
HISTORY OF DE FACTO SCHOOL SEGREGATION. THERE ARE THOUSANDS OF OTHER COMMUNITIES ACROSS
THE NATION IN SIMILAR CIRCUMSTANCES AS WELL.

I REITERATE MY QUESTION: HOW DOES A COMMUNITY, AND HOW DOES A COURT, KNOW WHAT IS RIGHT
AND WRONG UNDER THE RESULTS STANDARD? HOW DO THEY KNOW ENOUGH TO BE ABLE TO COMPLY
WITH THE LAW? HOW DO THEY KNOW WHICH LAWS AND PROCEDURES ARE VALID, AND UNDER WHAT
CIRCUMSTANCES, AND WHICH ARE INVALID? HOW DO WE AVOID HAVING ‘DISCRIMINATION‘ BOIL DOWN
EITHER TO AN ABSENCE OR PROPORTIONAL REPRESENTATION, OR IN THE WORDS OF ONE WITNESS, ‘I MAY

NOT BE ABLE TO DEFINE IT, BUT I KNOW IT WHEN I SEE IT.‘ 258

THERE ARE OTHER OBJECTIONS TO THE PROPOSED SECTION 2 ‘COMPROMISE‘, BUT MOST ARE
DISCUSSED THOROUGHLY IN THE SUBCOMMITTEE REPORT. I WOULD NOTE, HOWEVER, THAT IN ONE
IMPORTANT RESPECT THE PROVISION IS EVEN MORE OBJECTIONABLE THAN THE HOUSE PROVISION.
IT REFERS EXPRESSLY TO THE ‘RIGHT‘ OF RACIAL AND SELECTED ETHNIC GROUPS TO ‘ELECT
REPRESENTATIVES OF THEIR CHOICE‘. THIS IS LITTLE MORE THAN A EUPHEMISTIC REFERENCE TO THE
IDEA OF A RIGHT IN SUCH GROUPS TO THE ESTABLISHMENT OF SAFE AND SECURE POLITICAL GHETTOES
SO THAT THEY CAN BE ASSURED OF SOME MEASURE OF PROPORTIONAL REPRESENTATION. IN THIS
REGARD, I NOTE THE RECENT STATEMENT OF GEORGIA STATE SENATOR JULIAN BOND WITH REFERENCE
TO A REDISTRICTING PROPOSAL IN THAT STATE,

I WANT THIS COHESIVE BLACK COMMUNITY TO HAVE AN OPPORTUNITY TO ELECT A CANDIDATE OF
THEIR CHOICE. WHITE PEOPLE SEE NOTHING WRONG WITH HAVING A 95 PERCENT WHITE DISTRICT. WHY

CAN'T WE HAVE A 69 PERCENT BLACK DISTRICT? 259

THAT ULTIMATELY IS WHAT THIS SO-CALLED RIGHT TO ‘ELECT CANDIDATES OF ONE'S CHOICE‘
AMOUNTS TO-- THE RIGHT TO HAVE ESTABLISHED RACIALLY HOMOGENOUS DISTRICTS TO ENSURE
PROPORTIONAL REPRESENTATION THROUGH THE *101  **274  ELECTION OF SPECIFIC NUMBERS OF

BLACK, HISPANIC, INDIAN, ALEUTIAN, AND ASIAN-AMERICAN OFFICEHOLDERS. 260

PERHAPS MOST IMPORTANTLY, THE PROPOSED ‘COMPROMISE‘ SUFFERS FROM THE DEFECTS OF THE
HOUSE PROVISION IN THAT IT ATTEMPTS STATUTORILY TO OVERTURN THE SUPREME COURT'S DECISION IN
CITY OF MOBILE INTERPRETING THE FIFTEENTH AMENDMENT. IT IS ALTOGETHER AS UNCONSTITUTIONAL,

IN MY VIEW, AS THE UNAMENDED HOUSE LANGUAGE. 261 UNDER OUR SYSTEM OF GOVERNMENT,
THE CONGRESS SIMPLY CANNOT OVERTURN A CONSTITUTIONAL DECISION OF THE SUPREME COURT
THROUGH A MERE STATUTE. THE COURT HAS HELD THAT THE FIFTEENTH AMENDMENT REQUIRES A
DEMONSTRATION OF INTENTIONAL OR PURPOSEFUL DISCRIMINATION. TO THE EXTENT THAT THE VOTING
RIGHTS ACT GENERALLY AND SECTION 2 SPECIFICALLY ARE PREDICATED UPON THIS AMENDMENT-- AND
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THEY ARE-- THERE IS NO AUTHORITY WITH CONGRESS TO REINTERPRET ITS REQUIREMENTS AND TO

IMPOSE GREATER RESTRICTIONS UPON THE STATES IN THE CONDUCT OF THEIR OWN AFFAIRS. 262 THERE
IS NO POWER WITHIN CONGRESS TO ACT OUTSIDE THE BOUNDARIES OF THE FIFTEENTH AMENDMENT,
AS INTERPRETED BY THE COURT, AT LEAST SO LONG AS THE FEDERAL GOVERNMENT REMAINS A
GOVERNMENT OF DELEGATED POWERS.

SECTION 5 ‘COMPROMISE‘

THE SUM OF THE ‘COMPROMISE WITH RESPECT TO THE ESTABLISHMENT OF BAIL-OUT PROCEDURES
CONSISTS OF A TWENTY-FIVE YEAR EXTENSION OF THE PRECLEARANCE REQUIREMENT RATHER THAN

AN IN-PERPETUITY EXTENSION. 263 NO CHANGES WERE MADE IN THE SUBSTANTIVE BAIL-OUT CRITERIA
WHICH REMAIN UNREASONABLE AND LARGELY UNATTAINABLE ONES, IN MY VIEW. BECAUSE THEY ARE
NOT LIKELY TO BE SATISFIED BY MORE THAN A HANDFUL OF ISOLATED COMMUNITIES (LARGELY OUTSIDE
THE SOUTH), I CONTINUE TO BELIEVE THAT A SIMPLE TEN-YEAR EXTENSION OF THE ACT, INCLUDING ITS
PRE-CLEARANCE PROVISIONS, **275  *102  WOULD HAVE OFFERED A MORE SATISFACTORY APPROACH.
264 AS WITH SECTION 2, I WISH TO INCORPORATE IN THEIR ENTIRELY THE VIEWS EXPRESSED IN THE

SUBCOMMITTEE REPORT WITH RESPECT TO SECTION 4 AND 5. 265

INDEED, IT FAIRLY CLEAR THAT THE TWENTY-FIVE YEAR ‘CONCESSION‘ WAS SOMETHING THAT
PROPONENTS OF THE HOUSE LEGISLATION MIGHT HAVE DONE ON THEIR OWN BECAUSE OF THEIR
(UNDERSTANDABLE) CONCERN ABOUT THE CONSTITUTIONALITY OF THE IN-PERPETUITY EXTENSION. IN
MY VIEW, HOWEVER, THE AMENDED PROVISION IS AS UNCONSTITUTIONAL AS THE HOUSE PROVISION FOR

ALL OF THE REASONS STATED IN THE SUBCOMMITTEE REPORT. 266

THE CONSTITUTIONALITY OF SECTIONS 4 AND 5 REST UPON THESE SECTIONS ESTABLISHING A
TEMPORARY AND EXCEPTIONAL REMEDY FOR PROBLEMS OF AN EXCEPTIONAL CHARACTER. WHILE
AN IN-PERPETUITY EXTENSION WOULD CLEARLY VIOLATE THIS UNDERSTANDING ON ITS FACE, IT IS
DISINGENUOUS TO SUGGEST THAT ANY EXTENSION FOR A TIME-CERTAIN, HOWEVER LONG THAT PERIOD
BE, SOMEHOW VOID THIS DIFFICULTY. THE REALITY IS THAT A TWENTY-FIVE YEAR EXTENSION OF
PRECLEARANCE REPRESENTS A PERIOD FIVE TIMES LONGER THAN THAT ESTABLISHED IN 1965-- A TIME
AT WHICH MINORITY REGISTRATION AND VOTING RATES IN MOST COVERED STATES WERE A MINISCULE
FRACTION OF WHAT THEY ARE TODAY. IT REPRESENTS AN EXTENSION FAR EXCEEDING IN MAGNITUDE
ANY EARLIER EXTENSION (BY THREE AND HALF TIMES) AT PRECISELY THAT PERIOD IN TIME WHEN IT IS
BECOMING DIFFICULT TO DISTINGUISH ELECTORAL CONDITIONS IN THE COVERED JURISDICTIONS FROM

THOSE IN NON-COVERED JURISDICTIONS. 267 IF THE PROPOSED BAIL-OUT IS NOT ASCERTAINED TO BE A
‘REASONABLE‘ ONE, AFFORDING SOME REALISTIC OPPORTUNITIES FOR ESCAPE FROM PRECLEARANCE
FOR MORE THAN AN ISOLATED NUMBER OF JURISDICTION, I DO NOT SEE HOW THE REDUCTION OF THE
EXTENSION FROM IN-PERPETUITY TO TWENTY-FIVE YEARS ‘SAVES‘ THE AMENDED SECTIONS 4 OR 5. THE
TWENTY-FIVE YEAR PERIOD IS TOTALLY DISPROPORTIONATE TO ANY REASONABLE FINDINGS OF VOTING
DISCRIMINATION STILL EXISTING WITHIN THE COVERED JURISDICTIONS, AS A RESULT OF EITHER THE
SENATE OR HOUSE HEARINGS.

CONCLUSION

THE CHANGES THAT WILL BE WROUGHT BY THE AMENDED VOTING RIGHTS ACT-- PARTICULARLY THE
AMENDMENTS TO SECTION 2-- WILL NOT CHANGE OVERNIGHT. THEY WILL NOT BE FELT FULLY THIS YEAR,
OR NEXT YEAR, OR DURING THE REMAINING TERM OF ANY MEMBER OF THIS BODY. OVER A PERIOD OF
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YEARS, HOWEVER, PERHAPS ONLY OVER A PERIOD OF DECADES, THE PROPOSED AMENDMENTS **276
*103  WILL HAVE A PROFOUND IMPACT ON WHAT THIS NATION STANDS FOR. EACH OF US CAN SPEAK

ALL THE PLATITUDES WE WANT ABOUT CONCERN FOR CIVIL RIGHTS AND MINORITY RIGHTS, BUT LET
US MAKE NO MISTAKE ABOUT IT-- BOTH THE PURPOSE AND THE EFFECT OF THE IMMEDIATE MEASURE
WILL BE TO INJECT RACIAL CONSIDERATIONS INTO INCREASING NUMBERS OF ELECTORAL AND POLITICAL
DECISIONS THAT FORMERLY HAD NOTHING TO DO WITH RACE. INCREASINGLY, WE WILL BE MOVING IN
THE DIRECTION OF PROVIDING COMPACT AND HOMOGENEOUS POLITICAL GHETTOES FOR MINORITIES
AND CONCEDING THEM THEIR ‘SHARE‘ OF OFFICEHOLDERS, RATHER THAN UNDERTAKING THE MORE
DIFFICULT (BUT ULTIMATELY MORE FRUITFUL) TASK OF ATTEMPTING TO INTEGRATE THEM INTO THE
ELECTORAL MAINSTREAM IN THIS COUNTRY BY REQUIRING THEM TO ENGAGE IN NEGOTIATION AND
COMPROMISE, AND TO ENTER INTO ELECTORAL COALITIONS, IN ORDER TO BUILD THEIR INFLUENCE.
MINORITY REPRESENTATION IN THE MOST PRIMITIVE SENSE MAY BE ENHANCED BY THE PROPOSED
AMENDMENTS; MINORITY INFLUENCE WILL SUFFER ENORMOUSLY.

THE NEW VOTING RIGHTS ACT WILL ALSO ENHANCE ENORMOUSLY THE ROLE OF THE FEDERAL
JUDICIARY IN THE STATE AND MUNICIPAL GOVERNMENTAL PROCESS. RACE-NEUTRAL OR ETHNIC-
NEUTRAL DECISIONS AFFECTING COUNTLESS ASPECTS OF THIS PROCESS WILL SUDDENLY BE SUBJECT TO
NEW SCRUTINY BY THE COURTS ON THE BASIS OF WHETHER SUCH ASPECTS ARE ‘TENUOUS‘, WHETHER
THEY CONTRIBUTE TO AN ‘EQUAL OPPORTUNITY TO PARTICIPATE‘, WHETHER THEY PERMIT PROTECTED
MINORITIES TO ‘ELECT REPRESENTATIVES OF THEIR CHOICE‘, AND SO FORTH. AS THE COMMITTEE REPORT
ACCURATELY STATES, THE NEW SECTION 2 REQUIRES, ABOVE ALL, THE APPLICATION OF ‘THE COURT'S
OVERALL JUDGMENT‘. THERE IS, IN FACT, LITTLE MORE TO THE TEST THAN THIS.

ABOVE ALL, THE PRESENT MEASURE PLAYS HAVOC WITH TRADITIONAL NOTIONS OF CIVIL RIGHTS AND
DISCRIMINATION, AND DISTORTS THESE CONCEPTS BEYOND ALL RECOGNITION. IN THE PROCESS, IT CAN
ONLY CONTRIBUTE TOWARD UNDERMINING THE VIRTUALLY-REALIZED CONSENSUS IN THIS NATION IN
BEHALF OF EQUALITY AND CIVIL RIGHTS IN THEIR TRADITIONAL FORM-- EQUALITY OF OPPORTUNITY
AND EQUALITY OF ACCESS, NOT EQUALITY OF RESULT AND EQUALITY OF OUTCOME. THE HISTORICAL
EVOLUTION OF THIS NATION AWAY FROM THE CONSIDERATION OF RACE IN PUBLIC POLICY DECISIONS
WILL BE HALTED. THE PRESENT AMENDMENTS IN THE VOTING RIGHTS ACT REPRESENT NOTHING LESS
THAN A FULL RETREAT FROM THE COLOR-BLIND PRINCIPLES OF LAW FOSTERED BY BROWN V. BOARD OF
EDUCATION, THE CIVIL RIGHTS ACT OF 1964, AND THE ORIGINAL VOTING RIGHTS ACT ITSELF.

I WOULD URGE MY COLLEAGUES TO STUDY THIS MEASURE WITH GREAT CARE WHILE REALIZING
THAT THE POLITICAL REALITIES OF THIS DEBATE MAKE IT UNLIKELY THAT FINAL ACTION WILL BE
DETERMINED BY ANYTHING APPROXIMATING A CAREFUL CONSIDERATION OF THE IMPLICATIONS OF THIS
LEGISLATION. IN THE LIKELY EVENT THAT THIS MEASURE BECOME LAW, I WOULD URGE THE COURTS
OF THIS COUNTRY TO LOOK CRITICALLY AT THE CONSTITUTIONAL IMPLICATIONS OF THIS LEGISLATION.
WHILE THE COURTS, IN MY VIEW, OWE GREAT DEFERENCE TO THE ACTIONS OF THIS BRANCH OF
THE NATIONAL GOVERNMENT, THEY ALSO OWE LOYALTY TO THE FUNDAMENTAL PRINCIPLES AND
INSTITUTIONS OF THE CONSTITUTION-- INCLUDING THOSE OF FEDERALISM, THE SEPARATION OF POWERS,
AND EQUAL PROTECTION OF THE LAWS. HAVING BEEN AN ACTIVE PARTICIPANT IN THE LEGISLATIVE
HISTORY SURROUNDING THIS MEASURE, I CAN ONLY URGE THE COURTS TO RECOGNIZE AN APPRECIATE
THE EXCEPTIONAL POLITICAL CIRCUMSTANCES OF THIS DEBATE. GREAT PRINCIPLES OF CONSTITUTIONAL
LAW, AND PUBLIC POLICY, ARE NOT NORMALLY DECIDED BY 389-24 VOTE MARGINS UNLESS *104  **277
SUCH CIRCUMSTANCES EXIST. A CLOSE EXAMINATION OF THE DOCUMENTARY HISTORY OF THIS MEASURE
WILL, I BELIEVE, CAST A GREAT MEASURE OF DOUBT UPON THE FINDINGS AND CONCLUSIONS OF BOTH
THIS COMMITTEE REPORT AND THAT OF THE HOUSE OF REPRESENTATIVES, FROM THE PERSPECTIVE EVEN

OF THAT COURT LEAST INCLINED TO QUESTION THE JUDGMENT OF THE CONGRESS. 268 *105  **278
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FOR THE SAKE OF THE CONSTITUTION AND FOR THE SAKE OF PREVENTING THE RE-ESTABLISHMENT OF
'SEPARATE BUT EQUAL' IN THIS NATION, I FERVENTLY HOPE THAT THERE WILL BE THOSE ON THE COURT
WHO WILL CARRY OUT THIS RESPONSIBILITY. CONGRESS, I REGRET TO SAY, HAS, IN THIS INSTANCE, FAILED
IN ITS OWN. *107

VOTING RIGHTS ACT

REPORT OF THE SUBCOMMITTEE ON THE CONSTITUTION

*108  **279  THE COMMITTEE ON THE JUDICIARY'S SUBCOMMITTEE ON THE CONSTITUTION, TO WHICH
WAS REFERRED S. 1992 TO AMEND THE VOTING RIGHTS ACT OF 1965, TO EXTEND CERTAIN PROVISIONS
OF THE ACT, HAVING CONSIDERED THE SAME, REPORTS FAVORABLY THEREON WITH AMENDMENTS AND
RECOMMENDS TO THE FULL COMMITTEE THAT THE BILL AS AMENDED DO PASS. THE BILL WOULD EXTEND
INTACT THE VOTING RIGHTS ACT FOR ANOTHER PERIOD OF TEN YEARS.

I. SUMMARY OF ISSUE

THE FORTHCOMING DEBATE IN THE UNITED STATES SENATE ON THE VOTING RIGHTS ACT WILL FOCUS
UPON ONE OF THE MOST IMPORTANT PUBLIC POLICY ISSUES EVER TO BE CONSIDERED BY THIS BODY.
IT IS AN ISSUE WITH BOTH PROFOUND CONSTITUTIONAL IMPLICATIONS AND PROFOUND PRACTICAL
CONSEQUENCES. IN SUMMARY, THE ISSUE IS HOW THIS NATION WILL DEFINE ‘CIVIL RIGHTS‘ AND
‘DISCRIMINATION‘.

BOTH IN POPULAR PARLANCE AND WITHIN JUDICIAL FORUMS, THE CONCEPT OF RACIAL
DISCRIMINATION HAS ALWAYS IMPLIED THE MALTREATMENT OR DISPARATE TREATMENT OF INDIVIDUALS
BECAUSE OF RACE OR SKIN COLOR. AS THE FIFTEENTH AMENDMENT TO THE CONSTITUTION STATES, IN
PART:

THE RIGHT OF CITIZENS OF THE UNITED STATES TO VOTE SHALL NOT BE DENIED OR ABRIDGED BY
THE UNITED STATES OR BY ANY STATE ON ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION OF
SERVITUDE.

IN OTHER WORDS, DISCRIMINATION HAS BEEN VIEWED AS A PROCESS BY WHICH WRONGFUL DECISIONS
WERE MADE-- DECISIONS REACHED AT LEAST IN PART BECAUSE OF THE RACE OR SKIN COLOR OF AN
INDIVIDUAL.

THIS CONCEPTION OF DISCRIMINATION HAS ALWAYS BEEN REFLECTED IN THE CONSTITUTIONAL
DECISIONS OF THE JUDICIAL BRANCH OF OUR NATION. IN INTERPRETING THE EQUAL PROTECTION CLAUSE
OF THE FOURTEENTH AMENDMENT, FOR EXAMPLE, THE SUPREME COURT HAS OBSERVED:

A LAW, NEUTRAL ON ITS FACE AND SERVING ENDS OTHERWISE WITHIN THE POWER OF GOVERNMENT
TO PURSUE, IS NOT INVALID UNDER THE EQUAL PROTECTION CLAUSE SIMPLY BECAUSE IT MAY AFFECT A

GREATER PROPORTION OF ONE RACE THAN OF ANOTHER. 269

IN OTHER WORDS, AS THE COURT SUBSEQUENTLY OBSERVED:
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PROOF OF RACIALLY DISCRIMINATORY INTENT OR PURPOSE IS REQUIRED TO SHOW A VIOLATION OF
THE EQUAL PROTECTION CLAUSE . . . OFFICIAL ACTION WILL NOT BE HELD UNCONSTITUTIONAL SOLELY

BECAUSE IT RESULTS IN A RACIALLY DISPROPORTIONATE IMPACT. 270

PROOF OF DISCRIMINATORY INTENT OR PURPOSE IS THE ESSENCE OF A CIVIL RIGHTS VIOLATION
FOR THE SIMPLE REASON THAT THERE HAS NEVER BEEN AN OBLIGATION UPON EITHER PUBLIC OR
PRIVATE ENTITIES TO CONDUCT THEIR AFFAIRS IN A MANNER DESIGNED TO ENSURE RACIAL BALANCE OR
PROPORTIONAL REPRESENTATION BY MINORITIES IN EMPLOYMENT, HOUSING, EDUCATION, VOTING, AND
THE LIKE. THE TRADITIONAL OBLIGATION UNDER CIVIL RIGHTS LAWS HAS BEEN TO CONDUCT PUBLIC
OR PRIVATE AFFAIRS IN A MANNER THAT DOES NOT INVOLVE DISPARATE TREATMENT OF INDIVIDUALS
BECAUSE OF RACE OR SKIN CO OR.

**280  WHAT IS BEING PROPOSED IN THE CONTEXT OF THE PRESENT VOTING RIGHTS ACT DEBATE IS
THAT CONGRESS ALTER THIS TRADITIONAL STANDARD FOR *109  IDENTIFYING DISCRIMINATION, I.E.,
THE ‘INTENT‘ STANDARD, AND SUBSTITUTE A NEW ‘RESULTS‘ STANDARD. RATHER THAN FOCUSING UPON
THE PROCESS OF DISCRIMINATION, THE NEW STANDARD WOULD FOCUS UPON ELECTORAL RESULTS
OR OUTCOME. THE PROPOSED AMENDMENT WOULD INITIATE A LANDMARK TRANSFORMATION IN THE
PRINCIPAL GOALS AND OBJECTIVES OF THE VOTING RIGHTS ACT. IT SHOULD BE UNDERSTOOD AT THE
OUTSET THAT PROPONENTS OF THE RESULTS TEST ARE NO LONGER TALKING ABOUT ‘DISCRIMINATION‘;
THEY ARE SIMPLY TALKING ABOUT ‘DISPARATE IMPACT.‘ THESE CONCEPTS HAVE LITTLE TO DO WITH ONE
ANOTHER.

RATHER THAN SIMPLY FOCUSING UPON THOSE PUBLIC ACTIONS THAT OBSTRUCTED OR INTERFERED
WITH THE ACCESS OF MINORITIES TO THE REGISTRATION AND VOTING PROCESSES, THE PROPOSED
RESULTS TEST WOULD FOCUS UPON WHETHER OR NOT MINORITIES WERE SUCCESSFUL IN BEING ELECTED
TO OFFICE. DISCRIMINATION WOULD BE IDENTIFIED ON THE BASIS OF WHETHER MINORITIES WERE
PROPORTIONATELY REPRESENTED (TO THEIR POPULATION) ON ELECTED LEGISLATIVE BODIES RATHER
THAN UPON THE QUESTION OF WHETHER MINORITIES HAD BEEN DENIED ACCESS TO REGISTRATION AND
THE BALLOT BECAUSE OF THEIR RACE OR SKIN COLOR.

DESPITE OBJECTIONS TO THE DESCRIPTION OF THE RESULTS TEST AS ONE FOCUSED UPON
PROPORTIONAL REPRESENTATION FOR MINORITIES, THERE IS NO OTHER LOGICAL MEANING TO THE NEW
TEST. TO SPEAK OF ‘DISCRIMINATORY RESULTS‘ IS TO SPEAK PURELY AND SIMPLY OR RACIAL BALANCE
AND RACIAL QUOTAS. THE PREMISE OF THE RESULTS TEST IS THAT ANY DISPARITY BETWEEN MINORITY
POPULATION AND MINORITY REPRESENTATION EVIDENCES DISCRIMINATION. AS THE SUPREME COURT
OBSERVED IN THE RECENT CITY OF MOBILE V. BOLDEN DECISION:

THE THEORY OF THE DISSENTING OPINION (PROPOSING A ‘RESULTS‘ TEST) APPEARS TO BE THAT
EVERY POLITICAL GROUP OR AT LEAST EVERY SUCH GROUP THAT IS IN THE MINORITY HAS A FEDERAL
CONSTITUTIONAL RIGHT TO ELECT CANDIDATES IN PROPORTION TO ITS NUMBERS . . . . THE EQUAL
PROTECTION CLAUSE DOES NOT REQUIRE PROPORTIONAL REPRESENTATION AS AN IMPERATIVE OF

POLITICAL ORGANIZATION. 271

APART FROM THE FACT THAT THE RESULTS TEST IMPORTS INTO THE VOTING RIGHTS ACT A THEORY OF
DISCRIMINATION THAT IS INCONSISTENT WITH THE TRADITIONAL UNDERSTANDING OF DISCRIMINATION,
THE PUBLIC POLICY IMPACT OF THE NEW TEST WOULD BE FAR-REACHING. UNDER THE RESULTS
TEST, FEDERAL COURTS WILL BE OBLIGED TO DISMANTLE COUNTLESS SYSTEMS OF STATE AND
LOCAL GOVERNMENT THAT ARE NOT DESIGNED TO ACHIEVE PROPORTIONAL REPRESENTATION. THIS
IS PRECISELY WHAT THE PLAINTIFFS ATTEMPTED TO SECURE IN THE MOBILE CASE AND, IN FACT,
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WERE SUCCESSFUL IN ACHIEVING IN THE LOWER FEDERAL COURTS. DESPITE THE FACT THAT THERE
WAS NO PROOF OF DISCRIMINATORY PURPOSE IN THE ESTABLISHMENT OF THE ELECTORAL (AT-LARGE)
SYSTEM IN MOBILE AND DESPITE THE FACT THAT THERE WERE CLEAR AND LEGITIMATE NON- **281
DISCRIMINATORY PURPOSES TO SUCH A SYSTEM, THE LOWER COURT IN MOBILE ORDERED A TOTAL
REVAMPMENT OF THE CITY'S MUNICIPAL SYSTEM BECAUSE IT HAD NOT ACHIEVED PROPORTIONAL
REPRESENTATION.

THE AT-LARGE SYSTEM OF ELECTION IS THE PRINCIPAL IMMEDIATE TARGET OF PROPONENTS OF THE

RESULTS TEST. 272 DESPITE REPEATED CHALLENGES TO *110  THE PROPRIETY OF AT-LARGE SYSTEMS, THE
SUPREME COURT HAS CONSISTENTLY REJECTED THE NOTION THAT THE AT-LARGE SYSTEM OF ELECTION

IS INHERENTLY DISCRIMINATORY TOWARD MINORITIES. 273 THE COURT IN MOBILE HAS OBSERVED THAT
LITERALLY THOUSANDS OF MUNICIPALITIES AND OTHER LOCAL GOVERNMENTAL UNITS THROUGHOUT

THE NATION HAVE ADOPTED AN AT-LARGE SYSTEM. 274

TO ESTABLISH A RESULTS TEST IN SECTION 2 WOULD BE TO PLACE AT-LARGE SYSTEMS IN
CONSTITUTIONAL JEOPARDY THROUGHOUT THE NATION, PARTICULARLY IF JURISDICTIONS WITH SUCH
ELECTORAL SYSTEMS CONTAINED SIGNIFICANT NUMBERS OF MINORITIES AND LACKED PROPORTIONAL
REPRESENTATION ON THEIR ELECTED REPRESENTATIVE COUNCILS OR LEGISLATURES. LEGISLATIVE
BODIES GENERALLY THAT LACKED PROPORTIONAL REPRESENTATION OF SIGNIFICANT MINORITY GROUPS
WOULD BE SUBJECT TO CLOSE SCRUTINY BY THE FEDERAL JUDICIARY, UNDER THE PROPOSED RESULTS
TEST. TO THE EXTENT THAT ELECTORAL RESULTS BECOME THE FOCUS OF DISCRIMINATION ANALYSIS,
AND INDEED DEFINE THE EXISTENCE OR NONEXISTENCE OF DISCRIMINATION, IT IS DIFFICULT TO
CONCEIVE HOW PROPORTIONAL REPRESENTATION BY RACE CAN AVOID BEING ESTABLISHED IN THE LAW
AS THE STANDARD FOR IDENTIFYING DISCRIMINATION AND, EQUALLY IMPORTANT, AS THE STANDARD
FOR ASCERTAINING THE EFFECTIVENESS OF JUDICIAL CIVIL RIGHTS REMEDIES.

BEYOND THE FACT, HOWEVER, THAT THE RESULTS TEST, IN THE VIEW OF THE SUBCOMMITTEE, WILL
LEAD TO A MAJOR TRANSFORMATION IN THE IDEA OF DISCRIMINATION AS WELL AS TO A SHARP
ENHANCEMENT OF THE ROLE OF THE FEDERAL COURTS IN THE ELECTORAL PROCESS, THE RESULTS
TEST IS AN INAPPROPRIATE TEST FOR IDENTIFYING DISCRIMINATION FOR SEVERAL OTHER REASONS.
FIRST, THE RESULTS TEST WILL SUBSTITUTE, IN THE PLACE OF A CLEAR AND WELL-UNDERSTOOD
RULE OF LAW THAT HAS DEVELOPED UNDER THE INTENT STANDARD, A STANDARD THAT IS HIGHLY
UNCERTAIN AND CONFUSING AT BEST. THE RULE OF JUDGES WILL EFFECTIVELY REPLACE THE RULE
OF LAW THAT, UP TO NOW, HAS EXISTED IN THE AREA OF VOTING RIGHTS. THERE IS NO GUIDANCE
OFFERED TO EITHER THE COURTS OR TO INDIVIDUAL COMMUNITIES BY THE RESULTS TEST AS TO WHICH
ELECTORAL STRUCTURES AND ARRANGEMENTS ARE VALID AND WHICH ARE INVALID. GIVEN THE LACK
OF PROPORTIONAL REPRESENTATION AND THE EXISTENCE OF ANY ONE OF A COUNTLESS NUMBER OF
‘OBJECTIVE FACTORS OF DISCRIMINATION,‘ IT IS DIFFICULT TO SEE HOW A PRIMA FACIE CASE (IF NOT AN
IRREBUTTABLE CASE) OF DISCRIMINATION WOULD NOT BE ESTABLISHED.

SECOND, THE RESULTS TEST IS OBJECTIONABLE BECAUSE IT WOULD MOVE THIS *111  **282
NATION IN THE DIRECTION OF INCREASINGLY OVERT POLICIES OF RACE-CONSCIOUSNESS. THIS WOULD
MARK A SHARP DEPARTURE FROM THE CONSTITUTIONAL DEVELOPMENT OF THIS NATION SINCE THE
RECONSTRUCTION AND SINCE THE CLASSIC DISSENT BY THE ELDER JUSTICE HARLAN IN PLESSY V.

FERGUSON IN 1897 CALLING FOR A ‘COLORBLIND‘ CONSTITUTION. 275 THIS WOULD MARK A SHARP
RETREAT FROM THE NOTIONS OF DISCRIMINATION ESTABLISHED AS THE LAW OF OUR LAND IN BROWN V.
BOARD OF EDUCATION, THE CIVIL RIGHTS ACT OF 1964, AND INDEED THE VOTING RIGHTS ACT ITSELF.
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IF THE RESULTS TEST IS INCORPORATED INTO THE VOTING RIGHTS ACT-- AND THEN QUITE LIKELY
INTO OTHER CIVIL RIGHTS STATUTES AS A RESULT-- THE QUESTION OF RACE WILL INTRUDE CONSTANTLY
INTO DECISIONS RELATING TO THE VOTING AND ELECTORAL PROCESS. RACIAL GERRYMANDERING AND
RACIAL BLOC VOTING WILL BECOME NORMAL OCCURRENCES, GIVEN LEGAL AND CONSTITUTIONAL
RECOGNITION AND SANCTION BY THE VOTING RIGHTS ACT. INCREASING, RATHER THAN DECREASING,
FOCUS UPON RACE AND ETHNICITY WILL TAKE PLACE IN THE COURSE OF OTHERWISE ROUTINE VOTING
AND ELECTORAL DECISIONS.

THE VOTING RIGHTS ACT HAS PROVEN THE MOST SUCCESSFUL CIVIL RIGHTS STATUTE IN THE HISTORY
OF THE NATION BECAUSE IT HAS REFLECTED THE OVERWHELMING CONSENSUS IN THIS NATION THAT
THE MOST FUNDAMENTAL CIVIL RIGHT OF ALL CITIZENS-- THE RIGHT TO VOTE-- MUST BE PRESERVED AT
WHATEVER COST AND THROUGH WHATEVER COMMITMENT REQUIRED OF THE FEDERAL GOVERNMENT.
PROPONENTS OF THE HOUSE MEASURE WOULD JEOPARDIZE THIS CONSENSUS BY EFFECTING A RADICAL
TRANSFORMATION IN THE VOTING RIGHTS ACT FROM ONE DESIGNED TO PROMOTE EQUAL ACCESS TO
REGISTRATION AND THE BALLOT BOX INTO ONE DESIGNED TO ENSURE EQUALITY OF OUTCOME AND
EQUALITY OF RESULTS. IT IS NOT A SUBTLE TRANSFORMATION; RATHER IT IS ONE THAT WOULD RESULT IN
A TOTAL RETREAT FROM THE ORIGINAL OBJECTIVE OF THE VOTING RIGHTS ACT THAT CONSIDERATIONS
OF RACE AND ETHNICITY WOULD SOMEDAY BE IRRELEVANT IN THE ELECTORAL PROCESS. UNDER THE
HOUSE-PROPOSED AMENDMENTS, THERE WOULD BE NOTHING MORE IMPORTANT.

II. HISTORY OF SUBCOMMITTEE ACTION

THE SUBCOMMITTEE ON THE CONSTITUTION OF THE SENATE COMMITTEE ON THE JUDICIARY HAD
REFERRED TO IT DURING THE 97TH CONGRESS FIVE BILLS RELATING TO THE VOTING RIGHTS ACT: S.
53 (INTRODUCED BY SENATOR HAYAKAWA), S. 895 (INTRODUCED BY SENATOR MATHIAS AND SENATOR
KENNEDY), S. 1761 (INTRODUCED BY SENATOR COCHRAN), S. 1975 (INTRODUCED **283  BY SENATOR
GRASSLEY), AND S. 1992 (INTRODUCED BY SENATOR MATHIAS AND SENATOR KENNEDY). THE LATTER BILL
WAS IDENTICAL TO LEGISLATION, H.R. 3112, APPROVED BY THE HOUSE OF REPRESENTATIVES ON OCTOBER
5, 1981.

AS THE FIRST PRIORITY OF THE SUBCOMMITTEE DURING THE 2D SESSION OF THE 97TH CONGRESS, THE
SUBCOMMITTEE HELD NINE DAYS OF HEARINGS ON THE VOTING RIGHTS ACT FROM JANUARY 27, 1982
THROUGH MARCH 1, 1982. APPEARING BEFORE THE SUBCOMMITTEE WERE THE FOLLOWING WITNESSES:
ON JANUARY 27, THE SUBCOMMITTEE TOOK TESTIMONY FROM WILLIAM FRENCH SMITH, THE ATTORNEY
GENERAL OF THE UNITED STATES; PROFESSOR WALTER BERNS, AMERICAN ENTERPRISE INSTITUTE;
BENJAMIN HOOKS, EXECUTIVE DIRECTOR, NAACP; VILMA MARTINEZ, EXECUTIVE DIRECTOR, MEXICAN
AMERICAN LEGAL DEFENSE AND EDUCATION FUND; RUTH HINERFELD, *112  PRESIDENT, LEAGUE OF
WOMEN VOTERS; AND U.S. SENATOR CHARLES MATHIAS OF MARYLAND.

ON JANUARY 28, THE SUBCOMMITTEE HEARD U.S. SENATOR THAD COCHRAN OF MISSISSIPPI; LAUGHLIN
MCDONALD, DIRECTOR OF THE SOUTHERN REGIONAL OFFICE OF THE AMERICAN CIVIL LIBERTIES UNION;
U.S. REPRESENTATIVE HENRY HYDE OF ILLINOIS; PROFESSOR BARRY GROSS, CITY COLLEGE OF NEW
YORK; HENRY MARSH III, THE MAYOR OF RICHMOND, VIRGINIA; U.S. REPRESENTATIVE THOMAS BLILEY
OF VIRGINIA; AND PROFESSOR EDWARD ERLER, NATIONAL HUMANITIES CENTER.

ON FEBRUARY 1, THE SUBCOMMITTEE HEARD U.S. REPRESENTATIVE CALDWELL BUTLER OF VIRGINIA;
PROFESSOR SUSAN MCMANUS, UNIVERSITY OF HOUSTON; JOAQUIN AVILA, ASSOCIATE COUNSEL OF THE
MEXICAN-AMERICAN LEGAL DEFENSE AND EDUCATION FUND; STEVEN SUITTS, EXECUTIVE DIRECTOR
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OF THE SOUTHERN REGIONAL COUNCIL; AND DAVID WALBERT, ATTORNEY AND FORMER PROFESSOR AT
EMORY UNIVERSITY.

ON FEBRUARY 2, THE SUBCOMMITTEE TOOK TESTIMONY FROM PROFESSOR JOHN BUNZEL, HOOVER
INSTITUTION AT STANFORD UNIVERSITY; STATE SENATOR HENRY KIRKSEY OF MISSISSIPPI; PROFESSOR
MICHAEL LEVIN, CITY COLLEGE OF NEW YORK; ABIGAIL TURNER, ATTORNEY; AND ARMAND DERFNER,
JOINT CENTER FOR POLITICAL STUDIES.

ON FEBRUARY 4, THE SUBCOMMITTEE HEARD U.S. SENATOR S. I. HAYAKAWA OF CALIFORNIA; GOVERNOR
WILLIAM CLEMENTS OF TEXAS; U.S. REPRESENTATIVE JAMES SENSENBRENNER OF WISCONSIN; E.
FREEMAN LEVERETT, ATTORNEY; PROFESSOR NORMAN DORSEN, NEW YORK UNIVERSITY, REPRESENTING
THE AMERICAN CIVIL LIBERTIES UNION; JOSEPH RAUH, LEADERSHIP CONFERENCE ON CIVIL RIGHTS; AND
ROLANDO RIOS, LEGAL DIRECTOR OF THE SOUTHWEST VOTER REGISTRATION PROJECT.

ON FEBRUARY 11, THE SUBCOMMITTEE HEARD ROBERT BRINSON, ATTORNEY; THOMAS MCCAIN,
CHAIRMAN, DEMOCRATIC PARTY OF EDGEFIELD COUNTY, SOUTH CAROLINA; ARTHUR FLEMMING,
CHAIRMAN OF THE U.S. COMMISSION ON CIVIL RIGHTS; AND FRANK PARKER, DIRECTOR OF THE VOTING
RIGHTS PROJECT, LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW.

ON FEBRUARY 12, THE SUBCOMMITTEE HEARD PROFESSOR HENRY ABRAHAM, UNIVERSITY OF
VIRGINIA; JULIUS CHAMBERS, PRESIDENT, NAACP LEGAL DEFENSE FUND; PROFESSOR DONALD
HOROWITZ, DUKE UNIVERSITY; PROFESSOR JAMES BLUMSTEIN, VANDERBILT UNIVERSITY; AND
PROFESSOR DREW DAYS, YALE UNIVERSITY.

**284  ON FEBRUARY 25, THE SUBCOMMITTEE HEARD IRVING YOUNGER, ATTORNEY; PROFESSOR
ARCHIBALD COX, HARVARD UNIVERSITY, REPRESENTING COMMON CAUSE; PROFESSOR GEORGE
COCHRAN, UNIVERSITY OF MISSISSIPPI, NATHAN DERSHOWITZ, AMERICAN JEWISH CONGRESS; DAVID
BRINK, DIRECTOR, LEAGUE OF UNITED LATIN AMERICAN CITIZENS; AND CHARLES COLEMAN, ATTORNEY.

ON MARCH 1, THE SUBCOMMITTEE HEARD FROM U.S. REPRESENTATIVE HAROLD WASHINGTON OF
ILLINOIS; U.S. REPRESENTATIVE JOHN CONYERS OF MICHIGAN; U.S. REPRESENTATIVE WALTER FAUNTROY
OF THE DISTRICT OF COLUMBIA; AND WILLIAM BRADFORD REYNOLDS, ASSISTANT ATTORNEY GENERAL
OF THE UNITED STATES FOR CIVIL RIGHTS.

IN ADDITION, THE SUBCOMMITTEE RECEIVED A LARGE NUMBER OF WRITTEN STATEMENTS FROM
OTHER INTERESTED INDIVIDUALS AND ORGANIZATIONS THAT WILL BECOME PART OF THE PERMANENT
RECORD OF THESE HEARINGS. SENATOR *113  ORRIN G. HATCH OF UTAH, CHAIRMAN OF THE
SUBCOMMITTEE ON THE CONSTITUTION, CHAIRED THE HEARINGS OF THE SUBCOMMITTEE.

ON MARCH 24, 1982, THE SUBCOMMITTEE ON THE CONSTITUTION MET IN EXECUTIVE SESSION TO
CONSIDER LEGISLATION TO EXTEND THE VOTING RIGHTS ACT. S. 1992, INTRODUCED BY SENATORS
MATHIAS AND KENNEDY, WAS REPORTED OUT OF SUBCOMMITTEE BY A UNANIMOUS 5-0 VOTE FOLLOWING
THE ADOPTION OF A GROUP OF FIVE AMENDMENTS OFFERED EN BLOC BY SENATOR GRASSLEY. THE
AMENDMENTS WERE AS FOLLOWS:

AMENDMENT 1

STRIKE EVERYTHING IN SECTION 1 FROM PAGE 1, LINE 3 THROUGH PAGE 8, LINE 14 AND INSERT IN LIEU
THEREOF, ‘THAT THIS ACT MAY BE CITED AS THE ‘VOTING RIGHTS ACT AMENDMENTS OF 1982.‘
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AMENDMENT 2

STRIKE EVERYTHING IN SECTION 2 FROM PAGE 8, LINE 15 THROUGH PAGE 8, LINE 22, AND INSERT IN LIEU
THEREOF--

SEC. 2. SECTION 4(A) OF THE VOTING RIGHTS ACT OF 1965 IS AMENDED BY--

(1) STRIKING OUT ‘SEVENTEEN‘ EACH TIME THAT IT APPEARS AND INSERTING IN LIEU THEREOF
‘TWENTY-SEVEN‘; AND

(2) STRIKING OUT ‘TEN‘ EACH TIME THAT IT APPEARS AND INSERTING IN LIEU THEREOF ‘SEVENTEEN‘.

AMENDMENT 3

STRIKING EVERYTHING IN SECTION 4 FROM PAGE 9, LINE 1 THROUGH PAGE 9, LINE 7.

AMENDMENT 4

STRIKE EVERYTHING IN SECTION 5 FROM PAGE 9, LINE 8 THROUGH PAGE 9, LINE 10.

AMENDMENT 5

STRIKE THE DESCRIPTION OF THE BILL PRECEDING THE ENACTMENT CLAUSE AND SUBSTITUTE IN LIEU
THEREOF: ‘TO AMEND THE VOTING RIGHTS ACT OF 1965 TO EXTEND CERTAIN PROVISIONS FOR TEN YEARS.‘

THE EFFECT OF THE AMENDMENTS WAS TO TRANSFORM S. 1992 INTO A STRAIGHT TEN-YEAR EXTENSION
OF THE VOTING RIGHTS ACT, THE LONGEST SUCH **285  EXTENSION IN THE ACT'S HISTORY. VOTING IN
FAVOR OF FINAL REPORTING OF THE BILL AS AMENDED WERE CHAIRMAN HATCH AND SUBCOMMITTEE
MEMBERS THURMOND, GRASSLEY, DECONCINI, AND LEAHY (BY PROXY). BECAUSE THE HOUSE-APPROVED
LEGISLATION, H.R. 3112, HAS ALREADY BEEN PLACED DIRECTLY UPON THE SENATE CALENDAR CONTRARY
TO NORMAL PARLIAMENTARY PRACTICE, THE SUBCOMMITTEE CHOSE TO PREPARE THIS REPORT.

III. LEGISLATIVE EVOLUTION OF THE VOTING RIGHTS ACT

THE FIFTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION, RATIFIED IN 1870, STATES:

SEC. 1. THE RIGHT OF CITIZENS OF THE UNITED STATES TO VOTE SHALL NOT BE DENIED OR ABRIDGED
BY THE UNITED STATES OR BY ANY STATE ON ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION OF
SERVITUDE.

*114  SEC. 2. THE CONGRESS SHALL HAVE POWER TO ENFORCE THIS ARTICLE BY APPROPRIATE
LEGISLATION.

SHORTLY AFTER RATIFICATION, CONGRESS ENACTED TWO LAWS PURSUANT TO ITS ENFORCEMENT
AUTHORITY IN THE FIFTEENTH AMENDMENT DESIGNED TO OUTLAW ACTIVITIES INTERFERING WITH THE

VOTING RIGHTS OF THE NEWLY-FREED SLAVES. THE CIVIL RIGHTS ACT OF 1870 276 ESTABLISHED FEDERAL
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PENALTIES FOR INTERFERING WITH VOTING IN STATE AND FEDERAL ELECTIONS FOR REASONS OF RACE

OR COLOR DISCRIMINATION WHILE THE ANTI-LYNCHING (KU KLUX KLAN) ACT OF 1871 277 SOUGHT TO
PENALIZE STATE ACTIONS WHICH DEPRIVED PERSONS OF THEIR CIVIL RIGHTS.

DESPITE THESE EFFORTS, THE PROGRESS OF BLACKS IN SECURING THE PROTECTIONS OF THE
FIFTEENTH AMENDMENT WAS SLOW AND ERRATIC. THE USE OF POLL TAXES, LITERACY TESTS,
MORALS REQUIREMENTS, RACIAL GERRYMANDERING, AND OUTRIGHT INTIMIDATION AND HARASSMENT
CONTINUED LARGELY UNCHECKED UNTIL WELL INTO THE 20TH CENTURY. IT WAS NOT UNTIL THE LATE
1950'S THAT THE FEDERAL GOVERNMENT REITERATED ITS CONSTITUTIONAL COMMITMENT TO EQUALITY
OF VOTING RIGHTS BY ENACTING NEW ENFORCEMENT LEGISLATION. BETWEEN 1957 AND 1964, CONGRESS
ENACTED THREE STATUTES DESIGNED TO ENHANCE THE ABILITY OF THE FEDERAL GOVERNMENT TO
CHALLENGE DISCRIMINATORY ELECTION LAWS AND PROCEDURES.

IN 1957, CONGRESS ENACTED CIVIL RIGHTS LEGISLATION 278 WHICH AUTHORIZED THE ATTORNEY
GENERAL TO INITIATE LEGAL ACTION ON BEHALF OF INDIVIDUALS DENIED THE OPPORTUNITY TO
REGISTER OR VOTE ON ACCOUNT OF RACE OR COLOR. MOST IMPORTANTLY, THIS ENABLED THE
AGGRIEVED REGISTRANT OR VOTER TO SHIFT THE COST OF THE LEGAL CHALLENGE TO THE FEDERAL
GOVERNMENT. IN ADDITION, THE CIVIL RIGHTS ACT OF 1957 ESTABLISHED THE UNITED STATES
COMMISSION ON CIVIL RIGHTS AND PROVIDED IT WITH RESPONSIBILITY FOR INVESTIGATING AND
REPORTING ON THOSE PROCEDURES AND DEVICES USED BY JURISDICTIONS IN A DISCRIMINATORY
MANNER AGAINST RACIAL MINORITIES.

IN 1960, CONGRESS AGAIN ACTED TO STRENGTHEN THE NATIONAL GOVERNMENT'S COMMITMENT TO

FULL AND FAIR VOTING RIGHTS THROUGH PASSAGE OF ADDITIONAL LEGISLATION. 279 THE CIVIL RIGHTS
ACT OF 1960 WENT SIGNIFICANTLY BEYOND THE EARLIER LEGISLATION BY REQUIRING THE RETENTION
BY LOCAL AND STATE OFFICIALS OF FEDERAL ELECTION RECORDS FOR A PERIOD OF 22 MONTHS AND
AUTHORIZED THE ATTORNEY GENERAL TO INSPECT SUCH RECORDS AT HIS DISCRETION. IT ALSO ENABLED
FEDERAL COURTS TO IDENTITY ‘PATTERNS AND PRACTICES‘ **286  OF RACIAL VOTING DISCRIMINATION
AND TO ORDER ON A CLASS BASIS THE REGISTRATION OF QUALIFIED PERSONS OF THAT RACE WHO
HAD BEEN VICTIMS OF SUCH A ‘PATTERN AND PRACTICE‘. THE FEDERAL COURTS WERE AUTHORIZED TO
APPOINT ‘VOTING REFEREES‘ WHO WOULD BE EMPOWERED TO ENTER A JURISDICTION AND REGISTER
VOTERS.

FINALLY, CONGRESS ENACTED THE CIVIL RIGHTS ACT OF 1964 280 WHICH ESTABLISHED LANDMARK
CIVIL RIGHTS REFORMS IN A WIDE NUMBER OF AREAS. TITLE I OF THE ACT PROHIBITED LOCAL ELECTION
OFFICIALS FROM APPLYING TO APPLICANTS FOR REGISTRATION TESTS OR STANDARDS DIFFERENT FROM
THOSE THAT HAD BEEN ADMINISTERED TO THOSE ALREADY REGISTERED TO VOTE. IT ALSO ESTABLISHED
*115  A PRESUMPTION OF LITERACY (ALTHOUGH REBUTTABLE) FOR POTENTIAL REGISTRANTS WHO HAD

COMPLETED A 6TH GRADE ENGLISH-SPEAKING SCHOOL EDUCATION. IN ADDITION, THE ACT ESTABLISHED
EXPEDITED PROCEDURES FOR JUDICIAL RESOLUTION OF VOTING RIGHTS CASES.

A. VOTING RIGHTS ACT OF 1965

DESPITE THIS RENEWED COMMITMENT BY THE FEDERAL GOVERNMENT TO ENFORCEMENT OF THE
GUARANTEES OF THE FIFTEENTH AMENDMENT, SUBSTANTIAL REGISTRATION AND VOTING DISPARITIES
ALONG RACIAL LINES CONTINUED TO EXIST IN MANY JURISDICTIONS. IT WAS FINALLY IN RESPONSE TO
THE INCONTROVERTIBLE EVIDENCE OF CONTINUING RACIAL VOTING DISCRIMINATION THAT CONGRESS
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ENACTED THE SINGLE MOST IMPORTANT LEGISLATION IN THE NATION'S HISTORY RELATING TO VOTING

RIGHTS-- THE VOTING RIGHTS ACT OF 1965. 281

THIS ACT MARKED AS A SIGNIFICANT DEPARTURE FROM EARLIER LEGISLATIVE ENACTMENTS IN
THE SAME AREA IN ESTABLISHING PRIMARILY, FOR THE FIRST TIME, AN ADMINISTRATIVE PROCESS
AIMED AT ELIMINATING VOTING DISCRIMINATION. EARLIER LEGISLATION HAD PRIMARILY RELIED UPON
THE JUDICIAL PROCESS FOR THE RESOLUTION OF THESE PROBLEMS. THE MAJOR OBJECTIVES OF THE
NEW ADMINISTRATIVE PROCEDURES WERE TO ENSURE EXPEDITIOUS RESOLUTION OF ALLEGED VOTING
RIGHTS DIFFICULTIES AND TO AVOID THE OFTEN CUMBERSOME PROCESS OF JUDICIAL CASE-BY-CASE
DECISIONMAKING.

PERHAPS THE MOST IMPORTANT PROVISION OF THE VOTING RIGHTS ACT WAS SECTION 5 WHICH
REQUIRED ANY STATE OR POLITICAL SUBDIVISION COVERED UNDER A FORMULA PRESCRIBED IN SECTION
4 OF THE ACT (DESIGNED TO IDENTIFY JURISDICTIONS WITH A HISTORY OF VOTING DISCRIMINATION)
TO ‘PRECLEAR‘ ANY CHANGES IN VOTING LAWS OR PROCEDURES WITH THE UNITED STATES JUSTICE
DEPARTMENT. NO SUCH CHANGE COULD TAKE EFFECT WITHOUT THE PERMISSION OF THE DEPARTMENT.
UNDER SECTION 5, THE POLITICAL SUBDIVISION HAS THE RESPONSIBILITY OF SHOWING THAT THE
PROPOSED CHANGE ‘DOES NOT HAVE THE PURPOSE AND WILL NOT HAVE THE EFFECT OF DENYING OR
ABRIDGING THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.‘

‘COVERED‘ JURISDICTIONS, I.E. THOSE REQUIRED TO PRECLEAR WITH THE JUSTICE DEPARTMENT,
INCLUDED ALL STATES OR POLITICAL SUBDIVISIONS WHICH MET THE TWO-PART TEST OF SECTION 4:

**287  (1) SUCH A STATE OR SUBDIVISION MUST HAVE EMPLOYED A ‘TEST OR DEVICE‘ AS OF NOVEMBER
1, 1964. SUCH A ‘TEST OR DEVICE‘ WAS DEFINED TO INCLUDE LITERACY TESTS, TESTS OF MORALS AND
CHARACTER, OR TESTS REQUIRING EDUCATIONAL ACHIEVEMENT OR KNOWLEDGE OF SOME PARTICULAR
SUBJECT; AND

(2) SUCH A STATE OR POLITICAL SUBDIVISION MUST HAVE HAD EITHER A VOTER REGISTRATION RATE
OF LESS THAN 50 PERCENT OF AGE-ELIGIBLE CITIZENS ON THAT DATE, OR A VOTER TURN-OUT RATE OF
LESS THAN 50 PERCENT DURING THE 1964 ELECTION.

NO PART OF THE TRIGGER FORMULA IN SECTION 4 REFERRED TO RACIAL OR COLOR DISTINCTIONS
AMONG EITHER REGISTRANTS OR VOTERS, OR TO RACIAL OR COLOR POPULATIONS WITHIN A
JURISDICTION.

JURISDICTIONS COVERED BY THE TRIGGER FORMULA IN THE 1965 ACT INCLUDED THE ENTIRE STATES
OF ALABAMA, GEORGIA, LOUISIANA, MISSISSIPPI, SOUTH CAROLINA, AND VIRGINIA, AND COUNTIES IN
NORTH CAROLINA, IDAHO, ARIZONA, ALASKA, AND HAWAII.

*116  COVERED JURISDICTIONS WERE TO BE ELIGIBLE FOR ‘BAIL-OUT‘ (OR RELEASE) FROM COVERAGE
AFTER A FIVE-YEAR PERIOD DURING WHICH THEY WERE REQUIRED TO PRECLEAR VOTING LAW CHANGES
AND TO TEMPORARILY ABOLISH THE USE OF ALL ‘TESTS AND DEVICES.‘ IN ESTABLISHING SUCH A TIME
PERIOD, CONGRESS RECOGNIZED THAT THE REMEDY OF PRECLEARANCE WAS AN EXTRAORDINARY ONE
THAT DEVIATED SHARPLY FROM TRADITIONAL NOTIONS OF FEDERALISM AND STATE SOVEREIGNTY OVER

STATE ELECTORAL PROCESSES. 282

OTHER IMPORTANT PROVISIONS OF THE 1965 ACT INCLUDED:
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SECTION 2, A STATUTORY CODIFICATION OF THE FIFTEENTH AMENDMENT, RESTATED THE GENERAL
PROHIBITIONS OF THAT AMENDMENT AGAINST THE ‘DENIAL OR ABRIDGEMENT‘ OF VOTING RIGHTS ‘ON
ACCOUNT OF ‘ RACE OR COLOR.

SECTION 6 AUTHORIZED THE ATTORNEY GENERAL TO SEND FEDERAL EXAMINERS TO LIST VOTERS
FOR REGISTRATION IN ANY COVERED COUNTY FROM WHICH HE RECEIVED TWENTY OR MORE WRITTEN
COMPLAINTS OF DENIAL OF VOTING RIGHTS OR WHENEVER HE BELIEVED ON HIS OWN THAT SUCH AN
ACTION WOULD BE NECESSARY.

SECTION 8 AUTHORIZED THE ATTORNEY GENERAL TO SEND ELECTION OBSERVERS TO ANY POLITICAL
SUBDIVISION TO WHICH AN EXAMINER HAD BEEN EARLIER SENT.

SECTION 10 PROHIBITED THE USE OF POLL TAXES IN STATE ELECTIONS. 283

SECTION 11 ESTABLISHED VARIOUS CRIMINAL OFFENSES WITH RESPECT TO FAILURE TO REGISTER
VOTERS, OR COUNT VOTES, INTIMIDATING OR THREATENING VOTERS, PROVIDING FALSE REGISTRATION
INFORMATION, AND VOTING MORE THAN ONCE.

SECTION 12 ESTABLISHED CRIMINAL OFFENSES WITH RESPECT TO ALTERING BALLOTS OR VOTING
RECORDS, AND CONSPIRING TO INTERFERE WITH VOTING RIGHTS.

IT IS IMPORTANT TO EMPHASIZE THAT THE VOTING RIGHTS ACT OF 1965 IS A PERMANENT STATUTE
THAT IS NOT IN NEED OF PERIODIC EXTENSION. THE ONLY TEMPORAL PROVISION IN THE LAW
IS THE APPLICABILITY OF THE PRECLEARANCE AND CERTAIN OTHER REQUIREMENTS TO COVERED
JURISDICTIONS. BY THE TERMS OF THE 1965 ACT, SUCH EXTRAORDINARY REMEDIES WERE TO BE APPLIED
FOR A FIVE-YEAR PERIOD AFTER WHICH TIME CONGRESS PRESUMED THE RESIDUAL EFFECTS OF EARLIER
DISCRIMINATION WERE LIKELY TO BE SUFFICIENTLY ATTENUATED, AND THE COVERED JURISDICTIONS
WOULD BE ALLOWED TO SEEK BAIL-OUT.

**288  B. 1970 AMENDMENTS

IN 1970, HOWEVER, UPON REVIEWING THE IMPACT OF THE VOTING RIGHTS ACT, CONGRESS CONCLUDED
THAT, WHILE SIGNIFICANT PROGRESS HAD BEEN MADE WITH RESPECT TO VOTING RIGHTS, THERE WAS
NEED FOR AN ADDITIONAL EXTENSION OF THE PRECLEARANCE PERIOD FOR COVERED JURISDICTIONS.
SUCH JURISDICTIONS, THUS, WERE REQUIRED TO CONTINUE TO PRECLEAR VOTING LAW CHANGES FOR AN
ADDITIONAL FIVE-YEAR PERIOD AS CONGRESS REDEFINED THE BASIC BAIL-OUT REQUIREMENT. INSTEAD
OF COVERED JURISDICTIONS BEING REQUIRED TO MAINTAIN ‘CLEAN HANDS‘ FOR A FIVE-YEAR PERIOD
AS PROVIDED FOR IN THE ORIGINAL 1965 ACT, THIS REQUIREMENT WAS CHANGED TO TEN-YEARS. *117
‘CLEAN HANDS‘ SIMPLY MEANT THE AVOIDANCE BY THE JURISDICTION OF A PROSCRIBED ‘TEST OR
DEVICE‘ FOR THE REQUISITE PERIOD.

IN ADDITION, THE BASIC COVERAGE FORMULA WAS AMENDED BY UPDATING IT TO INCLUDE THE 1968
ELECTIONS AS WELL AS THE 1964 ELECTIONS. AS A RESULT OF THIS CHANGE IN THE TRIGGER FORMULA,
COUNTIES IN WYOMING, CALIFORNIA, ARIZONA, ALASKA, AND NEW YORK WERE COVERED, AS WELL AS
POLITICAL SUBDIVISIONS IN CONNECTICUT, NEW HAMPSHIRE, MAINE, AND MASSACHUSETTS. THE 1970
AMENDMENTS TO THE ACT ALSO EXTENDED NATIONWIDE THE FIVE-YEAR BAN ON THE USE OF ‘TEST OR
DEVICES‘ AS DEFINED BY THE ACT AND SOUGHT TO ESTABLISH A MINIMUM VOTING AGE OF 18 IN FEDERAL

AND STATE ELECTION. 284 SECTION 202 ABOLISHED RESIDENCY REQUIREMENTS IN FEDERAL ELECTIONS.
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C. 1975 AMENDMENTS

IN 1975, CONGRESS AGAIN REVIEWED THE PROGRESS ACHIEVED UNDER THE 1965 ACT AND THE 1970
AMENDMENTS AND CONCLUDED ONCE MORE THAT IT WAS NECESSARY TO REDEFINE THE BAIL-OUT
REQUIREMENTS FOR COVERED JURISDICTIONS. SUCH JURISDICTIONS WERE ON THE VERGE OF SATISFYING
THEIR TEN-YEAR OBLIGATION OF PRECLEARANCE AND THE AVOIDANCE OF VOTING ‘TESTS OR DEVICES‘.
IN THE 1975 AMENDMENTS TO THE VOTING RIGHTS ACT, CONGRESS REDEFINED THE BAIL-OUT FORMULA
TO REQUIRE SEVENTEEN YEARS OF ‘CLEAN HANDS‘. JURISDICTIONS COVERED UNDER THE 1965 FORMULA
COULD NOT HOPE TO BAIL-OUT PRIOR TO 1982 UNDER THE AMENDED FORMULA.

IN ADDITION, CONGRESS ONCE AGAIN AMENDED AND UPDATED THE BASIC COVERAGE FORMULA IN
SECTION 4 TO INCLUDE THE 1972 ELECTION AS WELL AS THE 1964 AND THE 1968 ELECTIONS. MOST
SIGNIFICANTLY, HOWEVER, CONGRESS CHOSE TO REDEFINE THE MEANING OF WHAT CONSTITUTED A
WRONGFUL ‘TEST OR DEVICE‘. SUCH A ‘TEST OR DEVICE‘ WAS NEWLY DEFINED TO INCLUDE THE USE
OF ENGLISH-ONLY ELECTION MATERIALS OR BALLOTS IN JURISDICTIONS WHERE A SINGLE ‘LANGUAGE-
MINORITY‘ GROUP COMPRISED MORE THAN 5 PERCENT OF THE VOTING AGE POPULATION. IN ADDITION
TO STATES ALREADY COVERED, PRECLEARANCE WAS REQUIRED OF THOSE STATES OR POLITICAL
SUBDIVISIONS WHICH, IN 1972, HAD (A) LESS THAN 50 PERCENT VOTER REGISTRATION **289  OR
VOTER TURN-OUT; (B) EMPLOYED ENGLISH-ONLY ELECTION MATERIALS OR BALLOTS; AND (C) HAD A
‘LANGUAGE-MINORITY‘ POPULATION OF MORE THAN 5 PERCENT. SUCH ‘LANGUAGE-MINORITIES‘ WERE
DEFINED TO INCLUDE AMERICAN INDIANS, ASIAN AMERICANS, ALASKAN NATIVES, AND PERSONS OF

SPANISH HERITAGE. 285

INCLUDED UNDER THE 1975 COVERAGE FORMULA WERE, IN ADDITION TO THOSE STATES COVERED
BY THE 1965 AND 1970 PROVISIONS, THE STATES OF TEXAS, ARIZONA, AND ALASKA, AND COUNTIES IN
CALIFORNIA, COLORADO, FLORIDA, MICHIGAN, NORTH CAROLINA, AND SOUTH DAKOTA. IN ADDITION
TO THE SIGNIFICANT EXPANSION IN THE CONCEPT OF WHAT CONSTITUTED A WRONGFUL ‘TEST
OR DEVICE‘ TO ENCOMPASS THE USE OF ENGLISH-ONLY MATERIALS. CONGRESS ALSO ESTABLISHED
OTHER REQUIREMENTS RELATING TO BILINGUALISM. IN SECTION 203 OF THE ACT, CONGRESS
REQUIRED BILINGUAL BALLOTS AND BILINGUAL ELECTION  *118  MATERIALS AND ASSISTANCE IN ALL
JURISDICTIONS IN WHICH THERE WERE POPULATIONS OF ‘LANGUAGE MINORITIES‘ GREATER THAN 5
PERCENT AND IN WHICH THE LITERACY RATE AMONG THAT ‘LANGUAGE MINORITY‘ WAS LESS THAN

THE NATIONAL AVERAGE. 286 FINALLY, THE 1975 AMENDMENTS TO THE VOTING RIGHTS ACT MADE
PERMANENT THE NATIONWIDE BAN ON LITERACY TESTS AND OTHER ‘TESTS OR DEVICES‘.

IN THE IMPENDING DEBATE, A MAJOR ISSUE AGAIN WILL BE WHETHER OR NOT CONGRESS WILL
REDEFINE THE BAIL-OUT STANDARD WHEN A NUMBER OF JURISDICTIONS COVERED BY THE ORIGINAL
1965 ACT ARE ON THE VERGE OF SATISFYING THE EARLIER STANDARD, I.E. SEVENTEEN YEARS OF
AVOIDANCE OF THE USE OF ‘TESTS OR DEVICES‘. IN THE ABSENCE OF ACTION BY CONGRESS, THE VOTING
RIGHTS ACT WILL NOT ‘EXPIRE‘ AS SOME HAVE WRONGLY SUGGESTED. RATHER WHAT WILL OCCUR
ON AUGUST 6, 1982 IS THAT A NUMBER OF COVERED JURISDICTIONS WILL FINALLY BE PERMITTED TO
APPLY TO THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA FOR A DECLARATORY JUDGMENT
THAT THEY HAVE ABIDED BY THEIR STATUTORY OBLIGATIONS AND OUGHT TO BE PERMITTED TO BAIL-
OUT. NONE OF THE PERMANENT PROVISIONS OF THE VOTING RIGHTS ACT WILL ‘EXPIRE‘, E.G. BAN ON
LITERACY TESTS, POLL TAXES, AND DISCRIMINATORY TESTS OR DEVICES; PROHIBITIONS UPON CERTAIN
RESIDENCY REQUIREMENTS; LAWS AGAINST HARASSMENT AND INTIMIDATION IN THE VOTING PROCESS;
PROTECTION OF VOTING RIGHTS FROM DENIAL OR ABRIDGEMENT ON ACCOUNT OF RACE OR COLOR;
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AND SO FORTH. MOREOVER THE PRESENT LAW REQUIRES ANY STATE OR SUBDIVISION THAT HAS BEEN
GRANTED BAIL-OUT TO REMAIN WITHIN THE DISTRICT COURT'S JURISDICTION FOR AN ADDITIONAL FIVE-
YEAR ‘PROBATIONARY‘ PERIOD.

**290  IV. JUDICIAL EVOLUTION OF THE VOTING RIGHTS ACT

A. THE ORIGINAL OBJECTIVE

THE VOTING RIGHTS ACT OF 1965 WAS DESIGNED BY CONGRESS TO ‘BANISH THE BLIGHT OF RACIAL

DISCRIMINATION IN VOTING.‘ 287 THE RACIAL DISCRIMINATION TO WHICH THE ACT WAS DIRECTED
ENTAILED METHODS AND TACTICS USED TO DISQUALIFY BLACKS FROM REGISTERING AND VOTING IN

FEDERAL AND STATE ELECTIONS. 288 AS DISCUSSED PREVIOUSLY THE ACT WAS THE FOURTH MODERN
LEGISLATIVE ATTEMPT AT ENSURING THE RIGHTS OF DISENFRANCHISED SOUTHERN BLACKS, AND HAS
PROVEN HIGHLY EFFECTIVE.

THE EMPHASIS IN THE ORIGINAL VOTING RIGHTS ACT WAS UPON EQUAL ELECTORAL ACCESS THROUGH
FACILITATING REGISTRATION AND SECURING THE BALLOT. AS ROY WILKINS, REPRESENTING THE
LEADERSHIP CONFERENCE ON CIVIL RIGHTS, STATED IN 1965 TIN TESTIMONY BEFORE THIS COMMITTEE:

THE HISTORY OF THE STRUGGLE FOR THE RIGHT TO PARTICIPATE IN FEDERAL, STATE AND LOCAL
ELECTIONS GOES BACK TO THE PERIOD OF RECONSTRUCTION . . . IN TOO MANY AREAS OF THE
NATION, NEGROES ARE STILL BEING REGISTERED ONE BY ONE ONLY AFTER LONG LITIGATION. WE MUST
TRANSFORM THIS RETAIL LITIGATION METHOD OF REGISTRATION INTO A WHOLESALE ADMINISTRATION

PROCEDURE REGISTERING ALL WHO WEEK TO EXERCISE THEIR DEMOCRATIC BIRTHRIGHT. 289

*119  PROFESSOR GROSS DESCRIBED THE ORIGINAL OBJECTIVES OF THE ACT AS FOLLOWS:

THE PURPOSE OF THE ACT WAS PRECISELY AND ONLY TO INCREASE THE NUMBER OF BLACK REGISTERED
VOTERS. IN THE 1960'S AND EARLIER, TO THOSE WHO FOUGHT FOR IT, EQUALITY MEANT EQUALITY OF

OPPORTUNITY-- IN THIS CASE, THE OPPORTUNITY TO VOTE. 290

PROFESSOR BUNZEL WAS IN FIRM AGREEMENT:

ORIGINALLY, THE VOTING RIGHTS ACT WAS CLEAR THAT IT WAS DIRECTED TO REMEDYING

DISENFRANCHISEMENT. 291

THIS ORIGINAL CONGRESSIONAL OBJECTIVE OF MASSIVE REGISTRATION AND ENFRANCHISEMENT
OF BLACK HAS BEEN SUBSTANTIALLY TRANSFORMED SINCE 1965. THE PRESENT DEBATE REFLECTS
THIS TRANSFORMATION SINCE IT FOCUSES UPON CLAIMS TO EQUAL ELECTORAL ‘RESULTS,‘ MAXIMUM
POLITICAL ‘EFFECTIVENESS,‘ AND ‘DILUTED‘ VOTES. THE EVOLUTION OF THE 1965 ACT IS IN LARGE PART
ATTRIBUTABLE TO A NUMBER OF IMPORTANT JUDICIAL DECISIONS.

THE LEGISLATION WAS CHALLENGED SHORTLY AFTER ITS ENACTMENT IN SOUTH CAROLINA V.

KATZENBACH, 292 WHEREIN THE SUPREME COURT UPHELD THE CHALLENGED PROVISIONS OF THE ACT
AS CONSTITUTIONALLY PERMISSIBLE METHODS OF PROTECTING THE RIGHT TO REGISTER AND VOTE.
ALTHOUGH ACKNOWLEDGING THAT THE PRECLEARANCE PROVISIONS OF SECTION 5 ‘MAY HAVE BEEN

AN UNCOMMON EXERCISE OF CONGRESSIONAL POWER,‘ 293 CHIEF JUSTICE **291  WARREN, SPEAKING
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FOR THE COURT, STATED THAT ‘EXCEPTIONAL CONDITIONS CAN JUSTIFY LEGISLATIVE MEASURES NOT

OTHERWISE APPROPRIATE. 294 THUS, THE PRECLEARANCE PROVISIONS WERE UPHELD ‘UNDER THE

COMPULSION OF . . . UNIQUE CIRCUMSTANCES‘ 295 WHICH CONGRESS HAD FOUND FROM ITS OWN

EVIDENTIARY INVESTIGATION TO EXIST IN THE COVERED JURISDICTIONS. 296 FROM THIS RATHER LIMITED
HOLDING BASED UPON ‘EXCEPTIONAL CONDITIONS‘ AND ‘UNIQUE CIRCUMSTANCES‘ THEN EXTANT
IN THE COVERED JURISDICTIONS, THERE EVOLVED A SERIES OF CASES THROUGH WHICH THE COURT
IDENTIFIED ADDITIONAL OBJECTIVES UNDER THE ACT'S PRECLEARANCE PROVISIONS.

THE PRINCIPAL CASE IN THE JUDICIAL EVOLUTION OF THE VOTING RIGHTS ACT WAS THE COURT'S

1969 DECISION IN ALLEN V. STATE BOARD OF ELECTIONS. 297 IN AN OPINION BY CHIEF JUSTICE WARREN,
THE COURT HELD THAT THE ACT'S PRECLEARANCE PROVISIONS WERE APPLICABLE NOT ONLY TO NEW
LAWS WHICH MIGHT TEND TO DENY BLACKS THEIR RIGHT TO REGISTER AND VOTE, BUT TO ‘ANY STATE

ENACTMENT WHICH ALTERED THE ELECTION LAW OF A COVERED STATE IN EVEN A MINOR WAY.‘ 298 IN
ALLEN, THE CHANGES IN STATE LAWS DID *120  NOT RELATE TO THE PROCESS BY WHICH VOTERS WERE
REGISTERED AND HAD THEIR BALLOTS COUNTED, BUT TO SUCH THINGS AS A CHANGE FROM SINGLE-
MEMBER DISTRICTS TO AT-LARGE VOTING IN THE ELECTION TO COUNTY SUPERVISORS, CHANGING OF A
PARTICULAR OFFICE FROM ELECTIVE TO APPOINTIVE, AND CHANGES IN QUALIFICATION PROCEDURES OF

INDEPENDENT CANDIDATES. 299 UNDER THE BROAD CONSTRUCTION ACCORDED SECTION 5 BY THE ALLEN
COURT, COVERED STATES MUST PRECLEAR ALL LAWS WHICH MAY AFFECT THE ELECTORAL PROCESS IN
ANY WAY. AS WILL BE NOTED, THE ALLEN DECISION EFFECTED A SUBSTANTIAL TRANSFORMATION OF

THE VOTING RIGHTS ACT. 300 THE BREADTH OF THE SCOPE ACCORDED THE ACT BY ALLEN SERVED AS THE
CATALYST FOR FURTHER EXPANSION OF FEDERAL CONTROL OVER ELECTORAL CHANGES IN COVERED
JURISDICTIONS.

B. NEW OBJECTIVES

IN THE 1971 DECISION OF PERKINS V. MATTHEWS, 301 A DIVIDED SUPREME COURT HELD THAT
ANNEXATIONS WERE SUBJECT TO PRECLEARANCE AND REITERATED ITS ALLEN HOLDING THAT A
CHANGE TO AT-LARGE ELECTIONS WAS ALSO COVERED. THE COURT FURTHER EXPANDED THE SCOPE OF
PRECLEARANCE REQUIREMENTS TO INCLUDE LEGISLATIVE REAPPORTIONMENTS IN GEORGIA V. UNITED

STATES, 302 ALL SUCH ACTIONS WERE REQUIRED TO BE SUBMITTED TO THE JUSTICE DEPARTMENT FOR
APPROVAL.

**292  THE FAR-RANGING IMPLICATIONS OF THIS EXPANSION WERE EVIDENCED IN TWO IMPORTANT

CASES WHICH FOLLOWED. IN CITY OF PETERSBURG V. UNITED STATES, 303 THE CITY OF PETERSBURG,
VIRGINIA HAD ANNEXED AN AREA THAT HAD BEEN UNDER CONSIDERATION FOR NEARLY 5 YEARS.
THE ANNEXATION WAS SUPPORTED BY BOTH BLACK AND WHITE CITIZENS AND INVOLVED AN
AREA LOGICALLY SUITABLE FOR ANNEXATION FOR TAX AND OTHER REASONS. THE EFFECT OF THE
ANNEXATION, HOWEVER, WAS TO REDUCE THE BLACK POPULATION FROM 55 PERCENT TO 46 PERCENT.
WHEN THE ANNEXATION WAS SUBMITTED FOR PRECLEARANCE, THE DISTRICT COURT HELD THAT IT
WAS NOT RACIALLY INSPIRED, BUT NEVERTHELESS FOUND THAT THE ANNEXATION WOULD HAVE THE
EFFECT OF DECREASING MINORITY VOTING INFLUENCE. BECAUSE OF THIS THE COURT APPROVED THE
ANNEXATION ONLY ON CONDITION THAT PETERSBURG CHANGE TO WARD ELECTIONS SO THAT BLACKS
WOULD BE INSURED OF REPRESENTATION ‘REASONABLY EQUIVALENT TO THEIR POLITICAL STRENGTH

IN THE ENLARGED COMMUNITY. 304 THE COURT SPECIFICALLY NOTED THAT THE MERE FACT THAT
BLACKS MADE UP A SMALLER PERCENTAGE OF THE CITY AFTER THE ANNEXATION DID NOT AMOUNT
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TO A VIOLATION OF THE ACT, SO LONG AS THE COURT-IMPOSED SYSTEM *121  OF WARD ELECTIONS
INSURED BLACKS OF SAFE DISTRICTS. THUS, THE IDEAL OF PROPORTIONALITY IN REPRESENTATION WAS
INTRODUCED, ALTHOUGH ONLY IN THE CONTEXT OF COVERED JURISDICTIONS.

THIS PRECURSOR TO ‘PROPORTIONAL REPRESENTATION‘ WAS FOLLOWED BY THE SUPREME COURT'S

1975 DECISION IN CITY OF RICHMOND V. UNITED STATES. 305 THE ANNEXATION IN CITY OF RICHMOND
REDUCED THE BLACK POPULATION IN RICHMOND FROM 52 PERCENT TO 42 PERCENT. THE COURT
REVERSED THE LOWER COURT'S DISAPPROVAL OF RICHMOND'S PRECLEARANCE APPLICATION AND
REMANDED THE CASE FOR RECONSIDERATION IN LIGHT OF ITS EXPLANATION THAT THE CITY
OF PETERSBURG DECISION WAS INTENDED TO ‘AFFORD BLACKS REPRESENTATION REASONABLY

EQUIVALENT TO THEIR POLITICAL STRENGTH. 306

THE CONCEPT OF PROPORTIONAL REPRESENTATION WAS AGAIN INVOLVED IN UNITED JEWISH

ORGANIZATIONS V. CAREY, 307 WHICH RELATED TO THE ATTORNEY GENERAL'S REJECTION OF A 1972
LEGISLATIVE REDISTRICTING BY NEW YORK AS IT APPLIED TO BROOKLYN, A COVERED JURISDICTION
UNDER THE ACT. THE ATTORNEY **293  GENERAL ORIGINALLY RULED THAT THERE WERE AN
INSUFFICIENT NUMBER OF ELECTION DISTRICTS WITH MINORITY POPULATIONS LARGE ENOUGH FOR
MINORITY CANDIDATES TO LIKELY PREVAIL. THE ATTORNEY GENERAL INDICATED THAT A MINORITY

POPULATION OF 65 PERCENT WAS NECESSARY TO CREATE A SAFE MINORITY SEAT. 308 IN A NEW PLAN
ADOPTED IN 1974, THE LEGISLATURE MET THE OBJECTIONS OF THE ATTORNEY GENERAL, BUT IN SO DOING,
DIVIDED A COMMUNITY OF HASIDIC JEWS WHICH HAD PREVIOUSLY RESIDED IN A SINGLE DISTRICT.
THE ATTORNEY GENERAL APPROVED THE PLAN, BUT MEMBERS OF THE HASIDIC COMMUNITY OBJECTED
CLAIMING THAT THEY THEMSELVES HAD BEEN THE VICTIMS OF DISCRIMINATION.

THE SUPREME COURT REJECTED THEIR CLAIM. ALTHOUGH UNABLE TO AGREE ON AN OPINION, SEVEN
MEMBERS OF THE COURT DID AGREE THAT NEW YORK'S USE OF RACIAL CRITERIA IN REVISING THE
REAPPORTIONMENT PLAN IN ORDER TO OBTAIN THE ATTORNEY GENERAL'S APPROVAL UNDER THE
VOTING RIGHTS ACT DID NOT VIOLATE THE FOURTEENTH AND FIFTEENTH AMENDMENT RIGHTS OF THE
HASIDIC JEWS.

THE PRECEDING LINE OF CASES, ALL THE PROGENY OF ALLEN V. STATE BOARD OF ELECTIONS,
309 CONSTITUTED A MAJOR JUDICIAL EXPANSION OF THE ACT'S *122  ORIGINAL FOCUS UPON THE

FACILITATING REGISTRATION AND SECURING THE BALLOT. 310 AS PROFESSOR THERNSTROM HAS
WRITTEN:

THE TRADITIONAL CONCERN OF CIVIL RIGHTS ADVOCATES HAD BEEN ACCESS TO THE BALLOT . . .
(THESE EXPANSIONS) ASSUME A FEDERALLY GUARANTEED RIGHT TO MAXIMUM POLITICAL
EFFECTIVENESS. NOWADAYS LOCAL ELECTORAL ARRANGEMENTS ARE EXPECTED TO CONFORM TO
FEDERAL EXECUTIVE AND JUDICIAL GUIDELINES ESTABLISHED TO MAXIMIZE THE POLITICAL STRENGTH

OF RACIAL AND ETHNIC MINORITIES, NOT MERELY TO PROVIDE EQUAL ELECTORAL OPPORTUNITY. 311

**294  MORE RECENT EXPANSION OF SECTION 5 OCCURRED IN TWO 1978 DECISIONS. IN UNITED STATES V.

BOARD OF COMMISSIONERS OF SHEFFIELD, 312 THE COURT HELD THAT SECTION 5 APPLIED BY POLITICAL
SUBDIVISIONS WITHIN A COVERED JURISDICTION WHICH HAVE ANY INFLUENCE OVER ANY ASPECT OF

THE ELECTORAL PROCESS, WHETHER OR NOT THEY CONDUCT VOTER REGISTRATION. 313 SHEFFIELD
WAS REQUIRED TO PRE-CLEAR ITS ELECTORAL CHANGE FROM A COMMISSIONER TO A MAYOR-COUNCIL
FORM OF GOVERNMENT. SHEFFIELD REAFFIRMED THE DRIFT AWAY FROM THE ORIGINAL FOCUS OF THE
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VOTING RIGHTS ACT OF EQUAL ACCESS TO THE REGISTRATION AND VOTING PROCESS TO FOCUS UPON THE

ELECTORAL PROCESS ITSELF. THE DOUGHERTY COUNTY BOARD OF EDUCATION V. WHITE, 314 THE COURT
HELD THAT A SCHOOL BOARD RULE REQUIRING ALL EMPLOYEES TO TAKE UNPAID LEAVES OF ABSENCE
WHILE CAMPAIGNING FOR ELECTIVE OFFICE WAS SUBJECT TO PRECLEARANCE UNDER SECTION 5. THUS,
THE COURT HELD THAT THE VOTING RIGHTS ACT REACHED CHANGES MADE BY POLITICAL SUBDIVISIONS
THAT NEITHER CONDUCTED VOTER REGISTRATION NOR EVEN CONDUCTED ELECTIONS.

C. SECTION 5 V. SECTION 2

THE TRANSFORMATION WHICH HAD TAKEN PLACE IN SECTION 5 WAS CONFIRMED BY THE COURT

IN CITY OF ROME V. UNITED STATES 315 WHEREIN THE COURT HELD THAT ALTHOUGH ELECTORAL
CHANGES IN ROME, GEORGIA, WERE ENACTED WITHOUT DISCRIMINATORY PURPOSE, THEY WERE
NEVERTHELESS PROHIBITED UNDER SECTION 5 OF THE ACT BECAUSE OF THEIR DISCRIMINATORY EFFECT.
THUS, THE COURT AFFIRMED THAT THE STANDARD OF CONDUCT IN COVERED JURISDICTIONS SEEKING
PRECLEARANCE PURSUANT TO SECTION 5 MAY BE MEASURED EXCLUSIVELY BY THE EFFECTS OF A

CHANGE. 316 THE EVOLUTION OF SECTION 5 WAS FUNDAMENTALLY COMPLETE-- HAVING BEEN LARGELY
TRANSFORMED FROM A PROVISION FOCUSED UPON ACCESS TO REGISTRATION AND THE *123  BALLOT
TO ONE FOCUSED UPON THE ELECTORAL PROCESS ITSELF. IN THE NARROW CONTEXT OF SECTION 5, THE

‘EFFECTS‘ TEST WAS CONSTITUTIONAL. 317

A RECENT AND TELLING APPLICATION OF THE ‘EFFECTS‘ STANDARD BY THE DISTRICT OF COLUMBIA

DISTRICT COURT CAN BE FOUND IN CITY OF PORT ARTHUR V. UNITED STATES, 318 AN ANNEXATION CASE
IN WHICH THE COURT STATED:

THE CONCLUSION REACHED BY THIS COURT IS THAT NONE OF THE ELECTORAL SYSTEMS PROPOSED
BY PLAINTIFF PORT ARTHUR AFFORDS **295  THE BLACK CITIZENS OF THE CITY THE REQUISITE
OPPORTUNITY TO ACHIEVE REPRESENTATION COMMENSURATE WITH THEIR VOTING STRENGTH IN THE
ENLARGED COMMUNITY. BLACKS COMPRISE 40.56 PERCENT OF THE TOTAL POST-EXPANSION POPULATION,
AND ESTIMATE THAT THEY CONSTITUTE 35 PERCENT OF THE VOTING-AGE POPULATION. (NONE OF
THE PROPOSED SCHEMES) OFFER THE BLACK COMMUNITY A REASONABLE POSSIBILITY OF OBTAINING

REPRESENTATION WHICH WOULD REFLECT POLITICAL POWER OF THAT MAGNITUDE. 319

THIS TRANSFORMATION FROM A FOCUS UPON ACCESS TO THE BALLOT TO A FOCUS UPON THE
ELECTORAL PROCESS ITSELF, AND PROPORTIONAL REPRESENTATION FOR COVERED JURISDICTIONS
UNDER SECTION 5 WOULD ALSO HAVE OCCURRED IN THE CONTEXT OF SECTION 2 BUT FOR THE

CASE OF CITY OF MOBILE V. BOLDEN. 320 IN MOBILE, HOWEVER, THE COURT REAFFIRMED ORIGINAL
UNDERSTANDINGS OF SECTION 2 AND THE FIFTEENTH AMENDMENT. MOBILE INVOLVED A CLASS ACTION
ON BEHALF OF ALL BLACK CITIZENS OF THE ALABAMA CITY WHEREIN PLAINTIFFS ALLEGED THAT THE
CITY'S PRACTICE OF ELECTING COMMISSIONERS THROUGH AN AT-LARGE SYSTEM UNFAIRLY ‘DILUTED‘
MINORITY VOTING STRENGTH IN VIOLATION OF THE FOURTEENTH AND FIFTEENTH AMENDMENTS. THE

DISTRICT COURT, 321 ALTHOUGH FINDING THAT BLACKS IN THE CITY REGISTERED AND VOTED WITHOUT
HINDERANCE, NONETHELESS AGREED WITH PLAINTIFFS AND HELD THAT MOBILE'S AT-LARGE ELECTIONS

OPERATED UNLAWFULLY WITH RESPECT TO BLACKS. THE FIFTH CIRCUIT AFFIRMED, 322 BUT ON APPEAL,
THE SUPREME COURT REVERSED AND REMANDED. THE PLURALITY OPINION STATED:

THE FIFTEENTH AMENDMENT DOES NOT ENTAIL THE RIGHT TO HAVE NEGRO CANDIDATES ELECTED . . . .
THAT AMENDMENT PROHIBITS ONLY PURPOSEFULLY DISCRIMINATORY DENIAL OR ABRIDGEMENT BY
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GOVERNMENT OF THE FREEDOM TO VOTE ‘ON ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION OF
SERVITUDE.‘ HAVING FOUND THAT NEGROES IN MOBILE ‘REGISTER AND VOTE WITHOUT HINDERANCE,‘
THE DISTRICT COURT AND COURT OF APPEALS WERE IN ERROR IN BELIEVING THAT THE APPELLANT

INVADED THE PROTECTION OF THAT AMENDMENT IN THE PRESENT CASE. 323

THUS, THE COURT REAFFIRMED THAT PURPOSEFUL DISCRIMINATION IS REQUIRED FOR THE FIFTEENTH
AMENDMENT TO BE VIOLATED AND THAT, SINCE SECTION *124  2 OF THE ACT WAS A CODIFICATION OF

THAT AMENDMENT, THE ‘INTENT‘ TEST APPLIED IN ALL ACTIONS UNDER THAT SECTION. 324

THE PROPONENTS OF THE HOUSE AMENDMENT TO SECTION 2 WOULD OVERTURN THE COURT'S DECISION
IN THE MOBILE CASE BY ELIMINATING THE REQUIREMENT OF PROOF OF INTENTIONAL DISCRIMINATION
AND SIMPLY REQUIRE PROOF OF DISCRIMINATORY ‘RESULTS.‘ THE CHANGE WOULD FACILITATE A
TRANSFORMATION OF SECTION 2 FROM ITS ORIGINAL FOCUS TO A NEW AND DISTURBING OBJECTIVES OF
PROPORTIONALITY IN REPRESENTATION.

IN SUMMARY, THE SUBCOMMITTEE BELIEVES THAT SECTION 5 OF THE VOTING RIGHTS ACT OF 1965
HAS UNDERGONE A SIGNIFICANT JUDICIAL EVOLUTION. THE **296  ORIGINAL PURPOSE WAS TO PROVIDE
RACIAL MINORITIES WITH ACCESS TO THE BALLOT. IN THE INTERVENING YEARS, THE FOCUS HAS
CHANGED TO THE ENTIRE ELECTORAL PROCESS. AS PROFESSOR ERLER TESTIFIED:

IN MORE RECENT YEARS . . . EMPHASIS HAS SHIFTED FROM THE ISSUE OF EQUAL ACCESS TO THE
BALLOT FOR RACIAL MINORITIES TO THE ISSUE OF EQUAL RESULTS. THE ISSUE IS NO LONGER TYPICALLY
CONCEIVED OF IN TERMS OF ‘THE RIGHT TO VOTE,‘ BUT IN TERMS OF ‘THE RIGHT TO AN EFFECTIVE VOTE‘;
NO LONGER IN TERMS OF ‘DISFRANCHISEMENT‘ BUT IN TERMS OF ‘DILUTION.‘ THE OLD ASSUMPTION
THAT EQUAL ACCESS TO THE BALLOT WOULD INELUCTABLY LEAD TO POLITICAL POWER FOR MINORITIES
HAS GIVEN WAY TO THE PROPOSITION THAT THE POLITICAL PROCESS MUST PRODUCE SOMETHING MORE
THAN EQUAL ACCESS. THE NEW DEMAND IS THAT THE POLITICAL PROCESS, REGARDLESS OF EQUAL

ACCESS, MUST BE MADE TO YIELD EQUAL RESULTS. 325

THE PROPOSAL TO CHANGE SECTION 2 SEEKS TO BEGIN THIS SAME PROCESS FOR THAT SECTION.
INDEED, PROPONENTS OF THE HOUSE AMENDMENT RARELY SPEAK OF ‘THE RIGHT TO VOTE‘ ANY
MORE. INSTEAD, SUCH PHRASES AS ‘EQUAL POLITICAL PARTICIPATION,‘ ‘EQUAL OPPORTUNITY IN THE

POLITICAL PROCESS,‘ ‘THE FAIR RIGHT TO VOTE,‘ AND ‘MEANINGFUL PARTICIPATION‘ ARE USED.‘ 326 THIS
SUBCOMMITTEE VIEWS WITH CONCERN ANY PROPOSAL TO INSTITUTE SUCH A NEW FOCUS IN SECTION
2 AND TO BRING TO THIS SECTION CONCEPTS OF PROPORTIONAL REPRESENTATION THAT HAVE BEEN
DEVELOPED IN OTHER SECTIONS ON LIMITED CONSTITUTIONAL GROUNDS.

V. ACTION BY HOUSE OF REPRESENTATIVES

DURING THE SENATE HEARINGS, GREAT EMPHASIS HAS BEEN PLACED ON THE SUBSTANTIAL VOTE IN
THE HOUSE OF REPRESENTATIVES IN SUPPORT OF FINAL PASSAGE OF H.R. 3112, THE HOUSE-VERSION OF
THE VOTING RIGHTS ACT EXTENSION. AS SENATOR METZENBAUM REMARKED ON THE OPENING DAY OF
HEARINGS:

I HAVE DIFFICULTY UNDERSTANDING WHY THE ADMINISTRATION IS NOT ON THE SIDE OF THE
OVERWHELMING MAJORITY OF THE HOUSE . . .
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*125  WHY IN VIEW OF THE FACT THAT ALL OF THE CIVIL RIGHTS GROUPS NOW ARE ON THE SIDE OF

THE 389 MEMBERS OF THE HOUSE? 327

FINAL PASSAGE IN THE HOUSE OF REPRESENTATIVES OF H.R. 3112 WAS ACHIEVED ON OCTOBER 5, 1981
BY A VOTE OF 389-24 WITH SUBSTANTIAL MAJORITIES OF BOTH PARTIES IN SUPPORT OF SUCH PASSAGE.

IT IS ONLY BECAUSE OF THE CONTINUED EMPHASIS UPON THE HOUSE ACTION THAT THIS
SUBCOMMITTEE BELIEVES THAT BRIEF MENTION OUGHT TO BE MADE OF THE CIRCUMSTANCES OF SUCH
ACTION. WHILE SUCH SCRUTINY MAY NOT BE **297  A COMMON PART OF SENATE CONSIDERATION,
NEITHER IS THE RECURRENT ARGUMENT THAT THE MAGNITUDE OF THE HOUSE VOTE SOMEHOW CASTS
DOUBT UPON THE MERITS OF THE ARGUMENTS OF SENATORS WHO ARE IN OPPOSITION TO THE HOUSE
POSITION.

H.R. 3112, AS APPROVED BY THE HOUSE OF REPRESENTATIVES, WOULD AMEND SECTION 2 OF THE VOTING
RIGHTS ACT TO ESTABLISH A ‘RESULTS‘ TEST FOR IDENTIFYING VOTING DISCRIMINATION IN PLACE OF
THE PRESENT ‘INTENT‘ STANDARD. IN ADDITION, IT WOULD MAKE PERMANENT THE PRE-CLEARANCE
PROVISIONS OF SECTION 5 FOR THOSE JURISDICTIONS SUBJECT TO COVERAGE UNDER THE COVERAGE
FORMULA IN SECTION 4. IT WOULD, HOWEVER, CREATE A NEW AND COMPLEX BAIL-OUT PROCEDURE FOR
SUCH JURISDICTIONS WHICH WOULD BECOME EFFECTIVE IN 1984.

WHAT THIS SUBCOMMITTEE FINDS PARTICULARLY NOTEWORTHY IN THE LEGISLATIVE HISTORY OF H.R.
3112 IN THE HOUSE IF THE VIRTUALLY TOTAL LACK OF OPPORTUNITY FOR INDIVIDUALS OPPOSED TO
THESE CHANGES IN THE LAW TO TESTIFY BEFORE THE HOUSE JUDICIARY COMMITTEE. ON AN ISSUE OF THE
MAGNITUDE OF THE VOTING RIGHTS ACT, WITH THE HIGHLY CONTROVERSIAL CHANGES PROPOSED BY
THE HOUSE MEASURE, IT IS REMARKABLE THAT SO LITTLE OPPORTUNITY TO PARTICIPATE WAS AFFORDED
THOSE INDIVIDUALS WHO QUESTIONED THE HOUSE AMENDMENTS.

DURING THE 18 DAYS OF HEARINGS THAT TOOK PLACE IN THE HOUSE ON THE EXTENSION OF THE
VOTING RIGHTS ACT, THE JUDICIARY COMMITTEE HEARD 156 WITNESSES TESTIFY ON THIS ISSUE. OF
THESE, ONLY 13 EXPRESSED ANY RESERVATIONS ABOUT THE HOUSE MEASURE AND SOME OF THESE
WERE OF A RELATIVELY TRIVIAL NATURE. IT IS THE VIEW OF THIS SUBCOMMITTEE THAT SUCH A GROSS
IMBALANCE ON A MEASURE OF THIS IMPORTANCE CANNOT BE ATTRIBUTED SOLELY TO AN INABILITY
TO IDENTIFY INDIVIDUALS WHO POSSESSED CONCERNS ABOUT THE HOUSE BILL. THERE HAS BEEN NO
SHORTAGE OF INTERESTED INDIVIDUALS WHO HAVE TESTIFIED FROM THIS PERSPECTIVE DURING THE
SENATE HEARINGS.

OF THE SMALL HANDFUL OF WITNESSES WHO DID TESTIFY IN THE HOUSE WITH RESERVATIONS ABOUT
H.R. 3112, IT IS INTERESTING TO NOTE THE REMARKS OF MR. COLOM, A BLACK ATTORNEY FROM
MISSISSIPPI. IN RESPONSE TO A QUESTION FROM REPRESENTATIVE HYDE ASKING WHETHER OR NOT HE
HAD BEEN SUBJECT TO PRESSURE NOT TO TESTIFY, HE OBSERVED:

IT STOPPED BEING PRESSURE AND STARTED BEING INTIMIDATION AT SOME POINT. APPARENTLY
SOMEONE CALLED MOST OF MY COLLEAGUES IN MISSISSIPPI AND I FOUND MY FRIENDS, MY BLACK
FRIENDS IN THE REPUBLICAN PARTY, CALLING ME UP ASKING IF I WAS COMING UP HERE TO TESTIFY
AGAINST THE VOTING RIGHTS ACT . . . MY FATHER WHO'S CO-CHAIRMAN OF THE DEMOCRATIC PARTY IN

ONE COUNTY SAID THAT HE HAD NEVER HEARD SUCH VICIOUS THINGS ABOUT HIS SON. 328

*126  SIMILAR ALLEGATIONS HAVE BEEN MADE ABOUT OTHER POTENTIAL WITNESSES WHO MIGHT

HAVE OPPOSED THE HOUSE BILL. 329
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WHAT IS PERHAPS MOST REMARKABLE ABOUT THE HOUSE LEGISLATIVE PROCESS ON H.R. 3112 IS THAT
NOT ONE OF THE 156 WITNESSES WHO TESTIFIED EXPRESSED ANY SUBSTANTIAL DIFFICULTIES WITH THE
PROPOSED AMENDMENT TO **298  SECTION 2 OF THE VOTING RIGHTS ACT. INDEED, BUT A SINGLE DAY OF
THE 18 DAYS AT HEARINGS WAS EVEN DEVOTED TO THIS ISSUE WITH ALL THREE WITNESSES TESTIFYING

ON THAT DATE INDICATING FULL SUPPORT FOR THE PROPOSED AMENDMENT. 330 GIVEN (1) THE ATTENTION
DEVOTED TO THIS ISSUE DURING THE SENATE HEARINGS; (2) THE AGREEMENT BY BOTH SIDES OF THE

IMPORTANCE OF THE ISSUE; 331 (3) THE PRIMARY CONCERN FOR THIS ISSUE BY THE ADMINISTRATION;
AND (4) THE OBVIOUS IMPORTANCE OF THE SECTION 2 CHANGE FOR CIVIL RIGHTS LAW GENERALLY, IT
IS SURPRISING THAT THE HOUSE AMENDMENT TO SECTION 2 COULD HAVE BEEN GIVEN SUCH SLIGHT
ATTENTION DURING 18 DAYS OF HOUSE HEARINGS.

SERIOUS CONCERN ABOUT THE CHARACTER OF HOUSE DEBATE WAS LATER EXPRESSED BEFORE
THE SUBCOMMITTEE BY MEMBERS OF THE HOUSE ITSELF. AS REPRESENTATIVE BUTLER OBSERVED IN
TESTIMONY BEFORE THE SUBCOMMITTEE:

THE MOST SIGNIFICANT CHANGE APPROVED BY THE HOUSE (SECTION 2) WENT THROUGH LARGELY
UNNOTICED . . . WHILE THE IMPORTANCE AND POTENTIAL IMPACT OF THIS BASIC CHANGE CANNOT BE
UNDERESTIMATED, THE FAILURE OF THE HOUSE TO CONSIDER IT CAREFULLY CANNOT BE OVERSTATED.
332

AS REPRESENTATIVE HYDE, A LEADING PROPONENT OF EXTENSION OF THE VOTING RIGHTS ACT, ALSO
OBSERVED BEFORE THIS SUBCOMMITTEE:

THE VOTING RIGHTS ACT IS A VERY COMPLEX PIECE OF LEGISLATION WHICH HAS BEEN MERCHANDISED
IN EXTRAORDINARILY COMPLEX TERMS. BY THE TIME IT REACHED THE FLOOR, SUGGESTIONS THAT
ALTERNATE VIEWS SHOULD BE CONSIDERED WERE QUICKLY MET WITH HARSH CHARGES THAT ANY
DEVIATION WHATSOEVER FROM WHAT WAS PUSHED THROUGH THE FULL JUDICIARY COMMITTEE MERELY
REFLECTED ‘CODE WORDS FOR NOT EXTENDING THE ACT.‘ THIS INTIMIDATING STYLE OF LOBBYING
HAD THE IRONIC EFFECT, ALTHOUGH CLEARLY INTENDED, OF LIMITING SERIOUS DEBATE AND CREATING
A WAVE OF APPREHENSION AMONG THOSE WHO MIGHT HAVE SINCERELY QUESTIONED SOME OF THE
BILL'S LANGUAGE. NO ONE WISHES TO BE THE TARGET OF RACIST CHARACTERIZATIONS AND THE FINAL
HOUSE VOTE REFLECTED MORE OF AN OVERWHELMING STATEMENT OF SUPPORT FOR THE PRINCIPLE
REPRESENTED BY THE ACT THAN IT DID CONCURRENCE WITH EACH AND EVERY SENTENCE OR CONCEPT

IT CONTAINS. 333

GIVEN THE ENVIRONMENT OF THE HOUSE CONSIDERATION OF H.R. 3112, THIS SUBCOMMITTEE
IS NOT PERSUADED THAT SPECIAL DEFERENCE OUGHT TO BE ACCORDED THE OUTCOME OF THAT
CONSIDERATION. THIS SUBCOMMITTEE HAS ENDEAVORED TO PROVIDE A FAIR OPPORTUNITY FOR ALL
RESPONSIBLE VIEWS TO BE HEARD. IT IS THE OBLIGATION OF THE UNITED STATES SENATE, THE ‘WORLD'S
*127  MOST DELIBERATIVE LEGISLATIVE BODY‘ TO SEE THAT A DIFFERENT ENVIRONMENT OF DEBATE

OCCURS WITHIN ITS OWN CHAMBERS.

**299  VI. SECTION 2 OF THE ACT

SECTION 2 OF THE VOTING RIGHTS ACT IS A CODIFICATION OF THE FIFTEENTH AMENDMENT AND, LIKE
THAT AMENDMENT, FORBIDS DISCRIMINATION WITH RESPECT TO VOTING RIGHTS. SECTION 2 STATES:
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NO VOTING QUALIFICATIONS OR PREREQUISITES TO VOTING, OR STANDARD, PRACTICE, OR PROCEDURE
SHALL BE IMPOSED OR APPLIED BY ANY STATE OR POLITICAL SUBDIVISION TO DENY OR ABRIDGE THE
RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.

SECTION 2 IS A PERMANENT PROVISION OF THE VOTING RIGHTS ACT AND DOES NOT EXPIRE THIS
YEAR, OR ANY YEAR. IT APPLIES TO BOTH CHANGES IN VOTING LAWS AND PROCEDURES, AS WELL
AS EXISTING LAWS AND PROCEDURES, AND IT APPLIES IN BOTH COVERED JURISDICTIONS AND NON-

COVERED JURISDICTIONS. 334 FOR THE PAST SEVENTEEN YEARS, SECTION 2 HAS STOOD AS A BASIC AND
NON-CONTROVERSIAL PROVISION TO ENSURE THAT ANY DISCRIMINATORY VOTING LAW OR PROCEDURE
COULD BE SUCCESSFULLY CHALLENGED AND VOIDED.

A. INTENT V. RESULTS

GIVEN THE SUCCESS OF THE VOTING RIGHTS ACT AND THE FACT THAT SECTION 2 IS A PERMANENT
PROVISION OF THE LAW, WHAT IS THE PRESENT CONTROVERSY CONCERNING SECTION 2? THE CURRENT
ISSUE CONCERNING SECTION 2 IS THE QUESTION OF WHAT MUST BE SHOWN IN ORDER TO ESTABLISH
A VIOLATION OF THE SECTION. IN OTHER WORDS, THE FUNDAMENTAL ISSUE IS THE ONE OF HOW CIVIL
RIGHTS VIOLATIONS WILL BE IDENTIFIED. INHERENT IN THIS ISSUE ARE THE VERY DEFINITIONS OF CIVIL

RIGHTS AND‘DISCRIMINATION‘. 335

THE SUPREME COURT ADDRESSED THIS CRITICAL ISSUE IN CITY OF MOBILE V. BOLDEN. 336 IN THIS
DECISION, THE COURT HELD THAT SECTION 2 WAS INTENDED TO CODIFY THE FIFTEENTH AMENDMENT
337 AND THEN HELD THAT A CLAIM UNDER THE AMENDMENT REQUIRED PROOF THAT THE VOTING

LAW OR PROCEDURE IN QUESTION MUST HAVE BEEN ESTABLISHED OR MAINTAINED 338 BECAUSE OF A
DISCRIMINATORY INTENT OR PURPOSE. AS THE COURT OBSERVED:

WHILE OTHER OF THE COURT'S FIFTEENTH AMENDMENT DECISIONS HAVE DEALT WITH DIFFERENT
ISSUES, NONE HAS QUESTIONED THE NECESSITY OF SHOWING PURPOSEFUL DISCRIMINATION IN ORDER

TO SHOW A FIFTEENTH AMENDMENT VIOLATION. 339

IT FOLLOWS THEN THAT PROOF OF A CLAIM UNDER SECTION 2 ENTAILS THE REQUIREMENT OF SHOWING
DISCRIMINATORY INTENT OR PURPOSE.

*128  **300  THE COURT'S EQUATION OF SECTION 2 WITH THE FIFTEENTH AMENDMENT WAS BASED ON
A REVIEW AND ANALYSIS OF LEGISLATIVE HISTORY:

SECTION 2 WAS AN UNCONTROVERSIAL PROVISION IN THE VOTING RIGHTS ACT WHOSE OTHER
PROVISIONS ENGENDERED PROTRACTED DISPUTE. THE HOUSE REPORT ON THE BILL SIMPLY RECITED
THAT SECTION 2 ‘GRANTS A RIGHT TO BE FREE FROM ENACTMENT OR ENFORCEMENT OF VOTING
QUALIFICATIONS OR PRACTICES WHICH DENY OR ABRIDGE THE RIGHT TO VOTE ON ACCOUNT OF
RACE OR COLOR.‘ H.R. REPORT NO. 89-439 AT 23 (1965); S. REPORT NO. 89-162, PART 3, AT 19-20 (1965).
THE VIEW THAT THIS SECTION SIMPLY RESTATED THE P OHIBITIONS ALREADY CONTAINED IN THE
FIFTEENTH AMENDMENT WAS EXPRESSED WITHOUT CONTRADICTION DURING THE SENATE HEARINGS.
SENATOR DIRKSEN INDICATED AT ONE POINT THAT ALL STATES, WHETHER OR NOT COVERED BY THE
PRECLEARANCE PROVISIONS OF SECTION 5 OF THE PROPOSED LEGISLATION WERE PROHIBITED FROM
DISCRIMINATING AGAINST NEGRO VOTERS BY SECTION 2 WHICH HE TERMED ‘ALMOST A REPHRASING OF
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THE FIFTEENTH AMENDMENT.‘ ATTORNEY GENERAL KATZENBACH AGREED. SENATE HEARINGS, PART 1,

AT 208 (1965). 340

UNTIL THE PRESENT DEBATE, THERE HAS BEEN VIRTUALLY NO DISAGREEMENT WITH THE PROPOSITION
THAT SECTION 2 HAS ALWAYS BEEN INTENDED TO CODIFY THE FIFTEENTH AMENDMENT.

CONTROVERSY CONCERNING THE MOBILE DECISION, AND THE INTENT TEST REQUIRED UNDER
MOBILE, STEMS FROM THE CONTENTIONS THAT THE DECISION WAS CONTRARY TO THE ORIGINAL

INTENTION OF CONGRESS, 341 CONTRARY TO PRIOR LAW, 342 AND ESTABLISHES A TEST FOR IDENTIFYING

DISCRIMINATION WHICH IS DIFFICULT, IF NOT IMPOSSIBLE, TO SATISFY. 343 SINCE THESE ARGUMENTS
SERVE AS THE FOUNDATION FOR THE CASE THAT MOBILE OUGHT TO BE OVERTURNED, THEY MERIT
CAREFUL CONSIDERATION.

CONGRESSIONAL INTENT

THE FIRST ARGUMENT RAISED BY PROPONENTS OF A RESULTS TEST IN SECTION 2 IN PLACE OF THE
EXISTING INTENT TEST, IS THAT SUCH A TEST WOULD BE MORE CONSISTENT WITH THE ORIGINAL

INTENTION OF THE VOTING RIGHTS ACT. 344 THIS SUBCOMMITTEE STRONGLY REJECTS THIS CONTENTION
AND BELIEVES THAT THE SUPREME COURT PROPERLY INTERPRETED THE ORIGINAL INTENT OF CONGRESS
WITH RESPECT TO SECTION 2. THE SUBCOMMITTEE NOTES, FOR EXAMPLE, THAT CONGRESS CHOSE
SPECIFICALLY TO USE THE CONCEPT OF A RESULTS OR EFFECTS TEST IN OTHER PARTS OF THE ACT.
IN SECTIONS 4 AND 5 OF THE ACT, CONGRESS ESTABLISHED AN EXPLICIT ALTHOUGH HIGHLY LIMITED
USE OF THIS TEST. THE FACT THAT SUCH LANGUAGE WAS OMITTED FROM SECTION 2 IS CONSPICUOUS
AND TELLING. IF CONGRESS HAD INTENDED TO USE A RESULTS OR EFFECTS TEST IN SECTION 2, THEY
HAD ALREADY DEMONSTRATED THAT THEY WERE QUITE CAPABLE OF DRAFTING SUCH A PROVISION.
CONGRESS CHOSE POINTEDLY NOT TO DO THIS.

*129  **301  THE UNUSUAL STANDARD IN SECTIONS 4 AND 5 WAS A CLEAR FUNCTION OF

THE EXTRAORDINARY OBJECTIVES OF THOSE SECTIONS. 345 IN THOSE PROVISIONS, CONGRESS WAS
ADDRESSING SELECTED REGIONS OF THE COUNTRY WITH RESPECT TO WHICH THERE HAD BEEN
IDENTIFIED HISTORIES OF DISCRIMINATION AND HISTORIES OF EFFORTS TO CIRCUMVENT FEDERAL ANTI-
DISCRIMINATION INITIATIVES. IT WAS ONLY AS A RESULT OF THESE FINDINGS THAT CONGRESS WAS EVEN

CONSTITUTIONALLY EMPOWERED TO ENACT THESE ACTIONS. 346 SPECIFICALLY, IT WAS A FUNCTION OF
THE FACT THAT THE PROVISIONS IN SECTIONS 4 AND 5 WERE DESIGNED TO BE REMEDIAL AND TEMPORARY

IN NATURE THAT THE COURT SUSTAINED THEIR CONSTITUTIONAL VALIDITY. 347

GREAT EMPHASIS HAS BEEN PLACED UPON A SINGLE REMARK OF ATTORNEY GENERAL KATZENBACH
DURING THE COURSE OF SENATE HEARINGS TO EVIDENCE THAT AN EFFECTS TEST WAS ORIGINALLY
INTENDED BY CONGRESS IN SECTION 2. THE ATTORNEY GENERAL, ACCORDING TO THE ARGUMENT, MADE
CLEAR THAT A SECTION 2 VIOLATION COULD BE ESTABLISHED ‘IF (AN ACTION'S) PURPOSE OR EFFECT‘

WAS TO DENY OR ABRIDGE THE RIGHT TO VOTE. 348 QUITE APART FROM THE FACT THAT A SINGLE
CHANCE REMARK BY AN INDIVIDUAL DOES NOT CONSTITUTE A CONCLUSIVE LEGISLATIVE HISTORY,
THE KATZENBACH STATEMENT CAN BE USED WITH EQUAL STRENGTH BY PROPONENTS OF MAINTAINING
THE PRESENT INTENT TEST. IN RESPONSE TO A QUESTION BY SENATOR FONG ABOUT WHETHER OR
NOT RESTRICTED REGISTRATION HOURS BY A JURISDICTION WOULD BE THE KIND OF ‘PROCEDURE‘
ENCOMPASSED BY SECTION 2 THAT WOULD PERMIT A SUIT, THE ATTORNEY GENERAL RESPONDED, ‘I

WOULD SUPPOSE THAT YOU COULD IF IT HAD THAT PURPOSE. 349 HE SUBSEQUENTLY PROCEEDED TO MAKE
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ANOTHER STATEMENT ALLUDING TO BOTH PURPOSE AND EFFECT IN A CONTEXT SUGGESTING CONFUSION
BETWEEN SECTION 2 AND SECTION 5. THE ATTORNEY GENERAL'S STATEMENT IS A WHOLLY ISOLATED
REMARK IN THE MIDST OF THOUSANDS OF PAGES OF HEARINGS AND FLOOR DEBATE; TO AN EXTENT THAT

IT IS TREATED AS DISPOSITION OF THE ISSUE, IT CAN EQUALLY BE RELIED UPON BY EITHER SIDE. 350

THE SUBCOMMITTEE CONSIDERS THE FACT THAT CONGRESS CHOSE NOT TO UTILIZE LANGUAGE IN
SECTION 2 THAT IT EXPRESSLY USED IN SECTIONS 4 AND 5 (I.E., ‘EFFECTS‘) TO BE FAR MORE PERSUASIVE OF
ORIGINAL CONGRESSIONAL INTENT, AS WELL AS THE FACT THAT THE CONCEPT OF AN EFFECTS STANDARD
WAS DISCUSSED THOROUGHLY IN THE CONTEXT OF SECTIONS 4 AND 5 BUT NOT AT ALL IN CONTEXT OF
SECTION 2.

*130  **302  PRIOR LAW

IN RESPONSE TO THE SECOND ARGUMENT OF PROPONENTS OF THE RESULTS TEST THAT MOBILE
EFFECTED A SIGNIFICANT CHANGE IN PRIOR LAW, THE SUBCOMMITTEE WOULD NOTE AGAIN THE
REMARKS OF THE SUPREME COURT IN MOBILE:

(NONE OF THE COURT'S FIFTEEN AMENDMENT DECISIONS) HAS QUESTIONED THE NECESSITY OF

SHOWING PURPOSEFUL DISCRIMINATION IN ORDER TO SHOW A FIFTEENTH AMENDMENT VIOLATION. 351

THERE IS ABSOLUTELY NO COURT DECISION THAT RESULTS PROPONENTS CAN POINT TO THAT HOLDS
THAT PROOF OF DISCRIMINATORY PURPOSE OR INTENT IS NOT REQUIRED EITHER IN ESTABLISHING A
FIFTEENTH AMENDMENT VIOLATION OR A SECTION 2 VIOLATION.

IN THIS REGARD, PROPONENTS RELY ALMOST EXCLUSIVELY ON A 1973 SUPREME COURT DECISION,

WHITE V. REGESTER. 352 IN THAT CASE, THE COURT UPHELD A CHALLENGE TO AN AT-LARGE VOTING
SYSTEM FOR MEMBERS OF THE TEXAS HOUSE OF REPRESENTATIVES IN SEVERAL TEXAS COUNTIES.

WHITE IS A RATHER TENUOUS FOUNDATION FOR THE FAR-REACHING CHANGES PRESENTLY BEING
PROPOSED IN SECTION 2 FOR A NUMBER OF REASONS: FIRST, WHITE HAS NEITHER A FIFTEENTH
AMENDMENT NOR A SECTION 2 CASE; IT WAS A FOURTEENTH AMENDMENT CASE. IT IS STRANGE THAT
PROPONENTS SHOULD RELY UPON IT TO SUGGEST THAT THE MOBILE INTERPRETATION OF THE FIFTEENTH
AMENDMENT WAS MISTAKEN. SECOND, IF THAT IS NOT ENOUGH TO DISCREDIT THE AUTHORITY OF WHITE
WITH RESPECT TO THE MOBILE ISSUE, IT SHOULD BE NOTED THAT NOWHERE IN WHITE DID THE COURT
EVEN USE THE TERM ‘RESULTS‘. IF THAT IS THE CASE, IT IS DIFFICULT TO UNDERSTAND HOW THE TERM
‘RESULTS‘ IN SECTION 2 IS EXPECTED TO TRIGGER THE APPLICATION OF THE WHITE CASE. THIRD, EVEN AS
A FOURTEENTH AMENDMENT DECISION, THE WHITE CASE INVOLVED A REQUIREMENT OF INTENTIONAL
OR PURPOSEFUL DISCRIMINATION.

AS THE COURT IN MOBILE OBSERVED ABOUT THE ARGUMENT THAT WHITE REPRESENTED A DIFFERENT
TEST FOR DISCRIMINATION:

(IN WHITE), THE COURT RELIED UPON EVIDENCE IN THE RECORD THAT INCLUDED A LONG HISTORY
OF OFFICIAL DISCRIMINATION AGAINST MINORITIES AS WELL AS INDIFFERENCE TO THEIR NEEDS AND
INTERESTS ON THE PART OF WHITE ELECTION OFFICIALS . . . WHITE V. REGESTER IS THE INVIDIOUS
QUALITY OF A LAW CLAIMED TO BE RACIALLY DISCRIMINATORY MUST ULTIMATELY BE TRACED TO A

RACIALLY DISCRIMINATORY PURPOSE. 353
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FINALLY, AND PERHAPS EVEN MORE COMPELLING, IS THAT JUSTICE WHITE WHO DISSENTED IN MOBILE
AND WHO WROTE THE WHITE OPINION AGREED THAT IT WAS CONSISTENT WITH THE INTENT OR PURPOSE
REQUIREMENT. JUSTICE WHITE DISAGREED WITH THE COURT'S OPINION BECAUSE HE BELIEVED THAT THE
PLAINTIFFS HAD SATISFIED THE INTENT OR PURPOSE STANDARD IN MOBILE, NOT BECAUSE HE DISAGREED
WITH THE STANDARD ITSELF. HE OBSERVED IN DISSENT:

*131  **303  THE COURT'S DECISION CANNOT BE UNDERSTOOD TO FLOW FROM OUR RECOGNITION
IN WASHINGTON V. DAVIS THAT THE EQUAL PROTECTION CLAUSE FORBIDS ONLY PURPOSEFUL
DISCRIMINATION . . . . EVEN THOUGH MIOBILE'S NEGRO COMMUNITY MAY REGISTER AND VOTE
WITHOUT HINDRANCE, THE SYSTEM OF AT-LARGE ELECTION OF CITY COMMISSIONERS MAY VIOLATE
THE FOURTEENTH AND FIFTEENTH AMENDMENTS IF IT IS USED PURPOSEFULLY TO EXCLUDE NEGROES
FROM THE POLITICAL PROCESS . . . . BECAUSE I BELIEVE THAT THE FINDINGS OF THE DISTRICT COURT
AMPLY SUPPORT AN INFERENCE OF PURPOSEFUL DISCRIMINATION IN VIOLATION OF THE FOURTEENTH

AND FIFTEENTH AMENDMENTS, I RESPECTFULLY DISSENT. 354

AGAIN, IT IS IMPORTANT TO EMPHASIZE THAT EVEN IN DISSENT, JUSTICE WHITE, THE AUTHOR OF THE
WHITE OPINION, AGREED WITH THE COURT THAT THE CASE WAS CONSISTENT WITH THE INTENT OR
PURPOSE REQUIREMENT.

THE SUBCOMMITTEE WOULD ADD THAT, IF THE RESULTS TEST IS NOTHING MORE THAN THE STANDARD
SET DOWN BY THE COURT IN WHITE V. REGESTER, IT IS UNCLEAR WHY IT IS NECESSARY TO CHANGE
THE PRESENT LAW SINCE MOBILE DID NOT OVERRULE WHITE OR ANY EARLIER COURT DECISION. IF THE
RESULTS TEST IS CONSISTENT WITH WHITE, THEN IT SHOULD CONTINUE TO BE CONSISTENT EVEN AFTER
MOBILE. BOTH WHITE AND MOBILE ARE IN EFFECT TODAY.

IF, DESPITE ALL, PROPONENTS OF THE RESULTS TEST PERSIST IN THEIR VIEW THAT MOBILE ALTERED
THE WHITE LAW, THEN, AT THE VERY LEAST, IT IS INCUMBENT UPON THEM TO DEMONSTRATE WHAT
PRECISELY THE WHITE LAW WAS. IT IS NOT ENOUGH TO SUGGEST THAT WE OUGHT TO RELY FOR GUIDANCE
UPON A LAW THAT WAS INTERPRETED BY A CLEAR MAJORITY OF THE COURT IN A TOTALLY CONTRARY
MANNER TO THE MANNER IN WHICH RESULTS PROPONENTS WOULD LIKE TO INTERPRET IT. UNTIL SUCH
PROPONENTS CAN EXPLAIN THE RESULTS TEST, THIS SUBCOMMITTEE CAN CONCLUDE NOTHING ELSE
THAN THAT ADOPTION OF THE TEST WILL LEAD INTO TOTALLY UNCHARTED JUDICIAL WATERS.

THE HISTORY OF SUPREME COURT DECISIONS IS TOTALLY CONSISTENT ON THE FOUNDATIONAL
REQUIREMENT THAT CONSTITUTIONAL CIVIL RIGHTS VIOLATIONS REQUIRE PROOF OF DISCRIMINATORY
INTENT OR PURPOSE. HOWEVER, THE COURT HAS SOMETIMES BEEN LESS THAN EXPLICIT ON THIS POINT
ONLY BECAUSE IT WAS NOT UNTIL THE GROWTH OF ‘AFFIRMATIVE ACTION‘ CONCEPTS OF CIVIL RIGHTS IN
THE LATE 1960'S AND EARLY 1970'S THAT ANYONE BELIEVED THAT ‘DISCRIMINATION‘ MEANT ANYTHING
OTHER THAN WRONGFUL TREATMENT OF AN INDIVIDUAL BECAUSE OF RACE OR COLOR. IT HAS ONLY
BEEN WITH THE DEVELOPMENT OF ‘AFFIRMATIVE ACTION‘ THAT ANYONE HAS RELIED UPON STATISTICAL
AND RESULTS-ORIENTED EVIDENCE TO CONCLUSIVELY SATISFY CONSTITUTIONAL AND STATUTORY CIVIL
RIGHTS PROVISIONS. IN ANY EVENT, THERE IS ABSOLUTELY NO COURT DECISION BEFORE OR AFTER
MOBILE IN WHICH ANYTHING LESS THAN PURPOSE HAS BEEN REQUIRED TO ESTABLISH A VIOLATION OF

SECTION 2, THE FIFTEENTH AMENDMENT, OR ANY OTHER RECONSTRUCTION AMENDMENT. 355

*132  **304  INTENT STANDARD
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THE FINAL CRITICISM OF THE MOBILE DECISION IS THAT IS ESTABLISHES A REQUIREMENT FOR

IDENTIFYING DISCRIMINATION THAT IS ‘IMPOSSIBLE‘ OR ‘EXTREMELY DIFFICULT‘ TO SATISFY. 356 THIS
CRITICISM GREATLY OVERSTATES THE DEGREE OF DIFFICULTY OF THIS TEST AS WELL AS THE UNIQUENESS
OF THE TEST.

FIRST, THE SUBCOMMITTEE WOULD OBSERVE THAT THE INTENT OR PURPOSE STANDARD HAS NEVER
PROVEN ‘IMPOSSIBLE‘ IN A VARIETY OF OTHER LEGAL CONTEXTS. IN THE CRIMINAL LAW, FOR EXAMPLE,
NOT ONLY IS THERE NORMALLY AN INTENT REQUIREMENT BUT SUCH A STATE OF MIND MUST BE PROVEN,
‘BEYOND A REASONABLE DOUBT‘. IN THE CONTEXT OF CIVIL RIGHTS VIOLATIONS, IT IS ONLY NECESSARY
THAT AN INFERENCE OF INTENT BE RAISED ‘BY A PREPONDERANCE OF THE EVIDENCE‘, A VASTLY LESS
STRINGENT REQUIREMENT.

IN ADDITION, THE INTENT STANDARD HAS TRADITIONALLY BEEN THE STANDARD FOR EVIDENCING
DISCRIMINATION NOT ONLY IN THE CONTEXT OF THE FIFTEENTH AMENDMENT, BUT ALSO IN THE
CONTEXT OF THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT, THE THIRTEENTH
AMENDMENT, AND SCHOOL BUSING CASES. IN WASHINGTON V. DAVIS, FOR EXAMPLE, THE SUPREME
COURT OBSERVED (IN AN OPINION WRITTEN BY JUSTICE WHITE):

THE CENTRAL PURPOSE OF THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT IS THE
PREVENTION OF OFFICIAL CONDUCT DISCRIMINATING ON THE BASIS OF RACE . . . OUR CASES HAVE NOT
EMBRACED THE PROPOSITION THAT A LAW OR OTHER OFFICIAL ACT, WITHOUT REGARD TO WHETHER IT
REFLECTS A RACIALLY DISCRIMINATORY PURPOSE, IS UNCONSTITUTIONAL SOLELY BECAUSE IT HAS A
RACIALLY DISPROPORTIONATE IMPACT . . . A LAW ESTABLISHING A RACIALLY NEUTRAL QUALIFICATION
IS NOT RACIALLY DISCRIMINATORY AND DOES NOT DENY EQUAL PROTECTION OF THE LAWS SIMPLY
BECAUSE A GREATER PROPORTION OF NEGROES FAIL TO QUALIFY THAN MEMBERS OF OTHER RACIAL OR

ETHNIC GROUPS. 357

IN A SUBSEQUENT DECISION, THE COURT REAFFIRMED THIS STANDARD (A STANDARD WHICH HAS
NEVER BEEN CONTRADICTED IN ANY DECISION OF THE COURT UNDER THE CIVIL RIGHTS AMENDMENTS
TO THE CONSTITUTION). IN ARLINGTON HEIGHTS V. METROPOLITAN HOUSING AUTHORITY, IT OBSERVED:

PROOF OF RACIALLY DISCRIMINATORY INTENT IS REQUIRED TO SHOW A VIOLATION OF THE EQUAL
PROTECTION CLAUSE . . . THE HOLDING IN DAVIS REAFFIRMED A PRINCIPLE WELL ESTABLISHED IN A

VARIETY OF CONTEXTS E.G. KEYES V. SCHOOL DISTRICT NO. 1 413 U.S. 189, 208 357D (SCHOOLS); WRIGHT

V. ROCKEFELLER 376 U.S. 52, 56-7 357E (ELECTION DISTRICTING); AKINS V. TEXAS 325 U.S. 398, 403-04 357F

(JURY SELECTION) . . . . THE FINDING THAT A DECISION CARRIED A DISCRIMINATORY ‘ULTIMATE EFFECT‘

IS WITHOUT INDEPENDENT CONSTITUTIONAL SIGNIFICANCE. 358

*133  **305  STILL MORE RECENTLY, THE COURT AGAIN REVIEWED THE MEANING AND PURPOSES OF
THE FOURTEENTH AMENDMENT AND THE EQUAL PROTECTION CLAUSE IN PERSONNEL ADMINISTRATOR

OF MASSACHUSETTS V. FEENEY. 359 IN THAT DECISION, THE COURT STATED:

EVEN IF A NEUTRAL LAW HAS A DISPROPORTIONATELY ADVERSE EFFECT UPON A RACIAL MINORITY, IT
IS UNCONSTITUTIONAL UNDER THE EQUAL PROTECTION CLAUSE ONLY IF THAT IMPACT CAN BE TRACED
TO A DISCRIMINATORY PURPOSE . . . THE SETTLED RULE IS THAT THE FOURTEENTH AMENDMENT REQUIRES

EQUAL LAWS NOT EQUAL RESULTS . . . . 360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126444&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_208&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_208
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964106634&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_56
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964106634&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_56
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113340&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_403
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THE COURT HAS ALSO STATED EXPRESSLY THAT THE INTENT STANDARD IS THE APPROPRIATE STANDARD
FOR IDENTIFYING DISCRIMINATION IN THE AREA OF SCHOOL SEGREGATION. IN KEYES V. SCHOOL
DISTRICT NO. 1, THE COURT NOTED:

DE JURE SEGREGATION REQUIRES A CURRENT CONDITION OF SEGREGATION RESULTING FROM
INTENTIONAL STATE ACTION . . . THE DIFFERENTIATING FACTOR BETWEEN DE JURE AND SO-CALLED DE

FACTO SEGREGATION . . . IS PURPOSE OR INTENT TO DISCRIMINATION. 361

IN ADDITION TO THE FACT THAT INTENT OR PURPOSE IS NOT AN EXTRAORDINARY TEST FOR
DISCRIMINATION, AND THE FACT THAT IT IS PROVEN EVERY DAY OF THE WEEK IN THOUSANDS OF
COURTROOMS AROUND THE COUNTRY IN BOTH CRIMINAL AND CIVIL LITIGATION, IT MUST ALSO BE
OBSERVE THAT IT HAS NOT PROVEN AN ‘IMPOSSIBLE‘ TEST IN THE CONTEXT OF THE SEVERAL MAJOR
VOTING RIGHTS DECISIONS THAT HAVE BEEN HANDED DOWN UNDER SECTION 2 AND THE FIFTEENTH
AMENDMENT SINCE THE MOBILE DECISION. IN THE RECENT CASES OF MCMILLIAN V. ESCAMBIA COUNTY
362 AND LODGE V. BUXTON 363 THE FIFTH CIRCUIT FOUND NO INSURMOUNTABLE DIFFICULTIES IN
IDENTIFYING VOTING DISCRIMINATION UNDER THE INTENT STANDARD.

IN SHORT, THERE IS ABSOLUTELY NO NEED WHATSOEVER UNDER THE INTENT TEST TO FIND A
‘SMOKING GUN‘ OF EVIDENCE OR TO ‘MIND READ‘ OR TO DISCERN THE INTENTIONS OF ‘LONG-DEAD

LEGISLATORS‘ 364 AS IS OFTEN ALLEGED. IT IS THIS MISUNDERSTANDING OF THE INTENT STANDARD THAT
IS UNDOUBTEDLY **306  *134  RESPONSIBLE FOR MUCH OF THE SUGGESTION THAT IT IS AN UNUSUALLY
DIFFICULT TEST.

THE SUBCOMMITTEE WOULD LIKE TO NOTE, MOREOVER, THAT IT IS NOT PERSUADED THAT AN
APPROPRIATE STANDARD SHOULD BE FASHIONED ON THE BASIS OF WHAT BEST FACILITATES SUCCESSFUL
LEGAL ACTIONS AGAINST STATES AND MUNICIPALITIES. IF THAT IS THE SOLE (OR EVEN THE PRIMARY)
OBJECTIVE OF A LEGAL SYSTEM, THEN CONGRESS MIGHT WANT EQUALLY TO RECONSIDER EXPEDITING
CRIMINAL PROSECUTIONS BY ELIMINATING THE ‘BEYOND A REASONABLE DOUBT‘ REQUIREMENT IN
SUCH CASES. IN DEVELOPING AN APPROPRIATE EVIDENTIARY AND SUBSTANTIVE STANDARD, OUR
SOCIETY HAS CHOSEN TO CONSIDER VALUES SUCH AS FAIRNESS AND DUE PROCESS AS WELL WHICH,
NOT INFREQUENTLY, WILL CONFLICT WITH THE VALUE OF MAINTAINING SUCCESSFUL PROSECUTION OR
LITIGATION RATES.

TO DESCRIBE THE INTENT TEST AS ONE REQUIRING DIRECT EVIDENCE OF A ‘SMOKING GUN‘ OR
ADMISSIONS OR RACIAL PREJUDICE AND BIGOTRY IS TO MISCONCEIVE THE TEST. IN FACT, AS THE
SUPREME COURT OBSERVED IN WASHINGTON V. DAVIS:

NECESSARILY AN INVIDIOUS DISCRIMINATORY PURPOSE MAY OFTEN BE INFERRED FROM THE TOTALITY
OF THE RELEVANT FACTS, INCLUDING THE FACT, IF IT IS TRUE, THAT THE LAW BEARS MORE HEAVILY ON

ONE RACE THAN ANOTHER. 365

IN ARLINGTON HEIGHTS, THE COURT STATED:

DETERMINING WHETHER INVIDIOUS DISCRIMINATORY PURPOSE WAS A MOTIVATING FACTOR DEMANDS
A SENSITIVE INQUIRY INTO SUCH CIRCUMSTANTIAL AND DIRECT EVIDENCE OF INTENT AS MAY BE

AVAILABLE. 366
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AMONG THE SPECIFIC FACTORS THAT MAY BE LOOKED TO BY THE COURTS IN EVIDENCING
DISCRIMINATION, ACCORDING TO ARLINGTON HEIGHTS, ARE THE HISTORICAL BACKGROUND OF AN
ACTION, DEPARTURES FROM NORMAL PROCEDURAL SEQUENCE, LEGISLATIVE OR ADMINISTRATIVE

HISTORY, THE DISPARATE IMPACT OF AN ACTION UPON A MINORITY, AND THE LIKE. 367 AS THE COURT
NOTED, THESE ARE ONLY A FEW OF THE CIRCUMSTANCES THAT COULD PROPERLY BE BE SUBJECT OF AN

INQUIRY UNDER THE INTENT TEST. 368

*135  **307  IN SHORT, IT IS EXPECTED THAT A JUDICIAL BODY WILL WEIGH THE ‘TOTALITY OF
CIRCUMSTANCES,‘ WHATEVER SUCH CIRCUMSTANCES MAY BE, IN EVALUATING WHETHER OR NOT
AN INFERENCE OF PURPOSEFUL DISCRIMINATION HAS BEEN RAISED. THE SAME INFINITE ARRAY OF
CIRCUMSTANTIAL EVIDENCE COMMONLY USED BY THE COURTS TO IDENTIFY CRIMINAL VIOLATIONS, IN
THE ABSENCE OF CONFESSIONS OF GUILT, HAS ALSO ALWAYS BEEN AVAILABLE TO PROVE CIVIL RIGHTS

VIOLATIONS. 369

PROFESSOR YOUNGER, ONE OF THE NATION'S FOREMOST AUTHORITIES ON THE LAW OF EVIDENCE,
TESTIFIED BEFORE THIS SUBCOMMITTEE AND CONCLUDED:

OPPOSITION TO THE INTENT TEST HAS BEEN PRACTICAL. TO ENACT IT, THE ARGUMENT GOES, IS TO
MAKE IT DIFFICULT OR EVEN IMPOSSIBLE TO PROVE A VIOLATION. A PRACTICAL OBJECTION TO BE SURE
BUT ONE WHICH SUGGEST TO ME THAT ITS MAKERS LACK PRACTICAL EXPERIENCE IN THE CONDUCT
OF LITIGATION. SPEND A FEW HOURS IN ANY CRIMINAL COURT IN THE LAND. WHAT IS THE STUFF ON
TRIAL? ALMOST ALWAYS, A QUESTION OF INTENT . . . . IN NEARLY ALL CRIMINAL LITIGATION AND IN MUCH
CIVIL LITIGATION, A PARTY MUST PROVE THE OTHER PARTY'S INTENT. SO FAR AS I KNOW, EXCEPT FOR
THE MATTER BEFORE THIS SUBCOMMITTEE, THERE HAS BEEN NO SERIOUS CONTENTION THAT IT IS AN
UNDULY DIFFICULT OR IMPOSSIBLE THING TO DO. ON THE CONTRARY, THE COURTS HAVE WORKED UP
SEVERAL RULES TO GUIDE JURIES IN FERRETING OUT INTENT. INTENT MAY BE INFERRED FROM WHAT
X SAID FOR EXAMPLE BUT WHAT X SAID DOES NOT CONCLUDE THE INQUIRY: A JURY MAY FIND THAT
X'S INTENTION WAS THE OPPOSITE OF WHAT WAS SAID. OR X'S INTENT MAY BE INFERRED FROM ALL
THE CIRCUMSTANCES OF HIS . . NOWHERE DOES THE LAW OF EVIDENCE REQUIRE A ‘SMOKING GUN‘ IN
BEHAVIOR . . . . NOWHERE DOES THE LAW OF EVIDENCE REQUIRE A ‘SMOKING GUN‘ IN AND NOWHERE
HAS THE ADMINISTRATION OF JUSTICE BEEN IMPEDED BY THE NEARLY UNIVERSAL ABSENCE OF SUCH A
SMOKING GUN . . . . LAWYERS AND JUDGES ARE FAMILIAR WITH THE INTENT TEST AND JURIES HAVE NO

PARTICULAR TROUBLE APPLYING IT. 370

THE SUBCOMMITTEE CONCLUDES THAT PROVING INTENT IS NOT ‘EASY‘-- IT SHOULD NOT BE ‘EASY‘
FOR A FEDERAL COURT JUDGE TO MAKE FINDINGS THAT WILL RESULT IN THE DISMANTLEMENT OF A
STRUCTURE OF MUNICIPAL SELF-GOVERNMENT-- BUT NEITHER IS IT SO DIFFICULT THAT IT POSES AN
INSURMOUNTABLE STANDARD IN SECTION 2 CASES. IT IS A STANDARD THAT THE NATION HAS ALWAYS
LIVED WITH IN THE AREA OF CIVIL RIGHTS, AS WELL AS OTHER AREAS OF THE LAW, AND IT HAS OFTEN
BEEN SATISFIED IN LITIGATION. MOST IMPORTANTLY, IT IS THE RIGHT STANDARD IN THE SENSE THAT
NEITHER AN INDIVIDUAL NOR A **308  COMMUNITY OUGHT TO BE IN VIOLATION OF CIVIL RIGHTS
STATUTES, AND OUGHT NOT BE CONSIDERED GUILTY OF DISCRIMINATION, IN THE ABSENCE OF INTENT OR
*136  PURPOSE TO DISCRIMINATE. TO SPEAK OF ‘DISCRIMINATION‘ IN ANY OTHER TERMS-- TO TREAT IT AS

EQUIVALENT TO A SHOWING OF DISPARATE IMPACT-- IS TO TRANSFORM THE MEANING OF THE CONCEPT
BEYOND ALL RECOGNITION AND TO EMBARK UPON A COURSE OF CONDUCT WITH CONSEQUENCES THAT
MAY BE AT SUBSTANTIAL VARIANCE WITH THE TRADITIONAL PURPOSES OF THE VOTING RIGHTS ACT AND
OF THE CONSTITUTION ITSELF.
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RULE OF LAW

THE SUBCOMMITTEE ALSO BELIEVES THAT MAINTENANCE OF THE PRESENT INTENT TEST IS CRITICAL
IF THE LAW IN SECTION 2 IS TO PROVIDE ANY MEANINGFUL GUIDANCE TO STATES AND MUNICIPALITIES
IN THE CONDUCT OF THEIR AFFAIRS. AS SUBCOMMITTEE CHAIRMAN HATCH REMARKED DURING THE
HEARINGS:

THE MORE I THINK ABOUT IT THE MORE CONVINCED THAT I AM THAT THE REAL DISTINCTION
BETWEEN THE INTENT STANDARD AND THE RESULTS STANDARD IS EVEN GREATER THAN THE ISSUE OF
PROPORTIONAL REPRESENTATION. THE REAL ISSUE IS WHETHER OR NOT WE ARE GOING TO DEFINE CIVIL
RIGHTS IN THIS COUNTRY BY A CLEAR, DETERMINABLE STANDARD-- THROUGH THE RULE OF LAW, AS IT

WERE-- OR BY A STANDARD THAT LITERALLY NO ONE CAN ARTICULATE. 371

THE FUNDAMENTAL OBSERVATION IS THAT THE RESULTS TEST HAS ABSOLUTELY NO COHERENT OR
UNDERSTANDABLE MEANING BEYOND THE SIMPLE NOTION OF PROPORTIONAL REPRESENTATION BY
RACE, HOWEVER VEHEMENTLY ITS PROPONENTS DENY THIS. ULTIMATELY, THE RESULTS TEST BRINGS TO
THE LAW EITHER AN INFLEXIBLE STANDARD OF PROPORTIONAL REPRESENTATION OR, IN THE WORDS OF
BENJAMIN HOOKS OF THE NAACP (IN DESCRIBING DISCRIMINATION UNDER THE RESULTS TEST):

LIKE THE SUPREME COURT JUSTICE SAID ABOUT PORNOGRAPHY, ‘I MAY NOT BE ABLE TO DEFINE IT BUT

I KNOW IT WHEN I SEE IT.‘ 372

IN THE FINAL ANALYSIS, THAT IS PRECISELY WHAT DISCRIMINATION BOILS DOWN TO UNDER THE
RESULTS TEST BECAUSE THERE IS NO ULTIMATE STANDARD FOR IDENTIFYING DISCRIMINATION, SHORT
OF PROPORTIONAL REPRESENTATION.

UNDER THE INTENT TEST, FOR EXAMPLE, JUDGES OR JURIES EVALUATE THE TOTALITY OF
CIRCUMSTANCES ON THE BASIS OF WHETHER OR NOT SUCH CIRCUMSTANCES RAISE AN INFERENCE OF
INTENT TO DISCRIMINATE. IN OTHER WORDS, ONCE THEY HAVE BEEN EXPOSED TO THE FULL ARRAY
OF RELEVANT EVIDENCE RELATING TO AN ALLEGEDLY DISCRIMINATORY ACTION, THE ULTIMATE OR
THRESHOLD QUESTION IS, ‘DOES THIS EVIDENCE ADD UP TO AN INFERENCE OF INTENT TO DISCRIMINATE?‘
THAT IS THE STANDARD BY WHICH EVIDENCE IS EVALUATED IN ORDER **309  TO DETERMINE WHETHER
OR NOT SUCH EVIDENCE RISES TO A LEVEL SUFFICIENT TO ESTABLISH A VIOLATION.

UNDER THE RESULTS TEST, HOWEVER, THERE IS NO COMPARABLE QUESTION. ONCE THE EVIDENCE
IS BEFORE THE COURT-- WHETHER IT BE THE TOTALITY OF THE CIRCUMSTANCES OR ANY OTHER
DEFINED CLASS OF EVIDENCE-- THERE IS NO LOGICAL THRESHOLD QUESTION BY WHICH THE COURT CAN
ASSESS SUCH EVIDENCE, SHORT OF WHETHER OR NOT THERE IS PROPORTIONAL REPRESENTATION FOR
MINORITIES. AS PROFESSOR BLUMSTEIN OBSERVED ON THIS MATTER:

THE THING YOU MUST DO UNDER THE INTENT STANDARD IS TO DRAW A BOTTOM LINE. . . . BASICALLY, IS
THE RATIONALE ULTIMATELY A *137  SHAM OR A PRETEXT OR IS IT A LEGITIMATE NEUTRAL RATIONALE?
THAT IS UNDER THE INTENT STANDARD AND THAT IS A FACT FINDING DECISION IN THE JUDGE OR THE
JURY . . . . UNDER THE RESULTS STANDARD IT SEEMS TO ME THAT YOU DO NOT HAVE TO DRAW THE
BOTTOM LINE. YOU JUST HAVE TO AGGREGATE OUT A SERIES OF FACTORS AND THE PROBLEM IS, ONCE
YOU HAVE AGGREGATED OUT THOSE FACTORS: WHAT DO YOU HAVE? WHERE ARE YOU? YOU KNOW, IT IS
THE OLD THING WE DO IN LAW SCHOOL: YOU BALANCE AND YOU BALANCE BUT ULTIMATELY HOW DO

YOU BALANCE? WHAT IS THE CORE VALUE? VALUE? 373
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THERE IS NO ‘CORE VALUE‘ UNDER THE RESULTS TEST EXCEPT FOR THE VALUE OF EQUAL ELECTORAL
RESULTS FOR DEFINED MINORITY GROUPS, OR PROPORTIONAL REPRESENTATION. THERE IS NO OTHER
ULTIMATE OR THRESHOLD CRITERION BY WHICH A FACT-FINDER CAN EVALUATE THE EVIDENCE BEFORE
IT.

WHILE THERE HAVE BEEN A NUMBER OF ATTEMPTS TO DEFINE SUCH AN ULTIMATE, EVALUATIVE
STANDARD, MORE PROBING INQUIRY INTO THE MEANING OF THESE STANDARDS DURING SUBCOMMITTEE
HEARINGS INVARIABLY DEGENERATED INTO EITHER INCREASINGLY EXPLICIT REFERENCES TO THE
NUMERICAL AND STATISTICAL COMPARISONS THAT ARE THE TOOLS OF PROPORTIONAL REPRESENTATION/
QUOTA ANALYSIS OR ELSE THE WHOLLY UNINSTRUCTIVE STATEMENTS OF THE SORT THAT ‘YOU KNOW

DISCRIMINATION WHEN YOU SEE IT.‘ 374

THE IMPLICATIONS OF THIS ARE NOT MERELY ACADEMIC. IN THE ABSENCE OF SUCH STANDARDS,
THE RESULTS TEST AFFORDS VIRTUALLY NO GUIDANCE WHATSOEVER TO COMMUNITIES IN EVALUATING
THE LEGALITY AND CONSTITUTIONALITY OF THEIR GOVERNMENTAL ARRANGEMENTS (IF THEY LACK
PROPORTIONAL REPRESENTATION) AND IT AFFORDS NO GUIDANCE TO COURTS IN DECIDING SUITS (IF

THERE IS A LACK OF PROPORTIONAL REPRESENTATION). 375

GIVEN THE LACK OF PROPORTIONAL REPRESENTATION, AS WELL AS THE EXISTENCE OF A SINGLE

ONE OF THE COUNTLESS ‘OBJECTIVES FACTORS OF DISCRIMINATION,‘ 376 THE SUBCOMMITTEE BELIEVES
NOT ONLY THAT A PRIMA FACIE CASE OF DISCRIMINATION WOULD BE ESTABLISHED UNDER THE
RESULTS TEST BUT THAT AN IRREBUTTABLE CASE WOULD BE ESTABLISHED. WHAT RESPONSE COULD
A COMMUNITY THAT IS BEING SUED RAISE TO OVERCOME THIS EVIDENCE? NEITHER THE FACT THAT
THERE WAS AN ABSENCE OF DISCRIMINATORY PURPOSE NOR THE FACT THAT THERE WERE LEGITIMATE,
NON-DISCRIMINATORY REASONS FOR PARTICULAR *138  **310  GOVERNMENTAL STRUCTURES OR
INSTITUTIONS, WOULD SEEM TO BE SATISFACTORY. THESE WERE CERTAINLY NOT SATISFACTORY TO
EITHER PLAINTIFFS OR THE LOWER COURTS IN THE MOBILE CASE. WHAT OTHER EVIDENCE OR WHAT
OTHER RESPONSE WOULD BE APPROPRIATE TO REBUT THE EVIDENCE DESCRIBED HERE? SO LONG AS
THERE IS NO STANDARD FOR EVALUATING EVIDENCE, THERE CAN BE NO STANDARD FOR INTRODUCING
EVIDENCE. THE STANDARD THAT WOULD BE FASHIONED WOULD NECESSARILY BE FASHIONED ON A CASE-
BY-CASE BASIS. BY NECESSITY THE RESULTS TEST WOULD SUBSTITUTE THE ARBITRARY DISCRETION OF
JUDGES IN PLACE OF THE RELATIVELY CERTAIN RULE OF LAW ESTABLISHED UNDER THE INTENT TEST.

THE CONFUSION INTRODUCED BY THE RESULTS TEST IS ILLUSTRATED SOMEWHAT BY THE NEAR-TOTAL
DISAGREEMENT AS FAR AS ONE OF THE MOST BASIC QUESTIONS INVOLVED IN THE ANALYSIS: DOES THE
‘RESULTS‘ TEST PROPOSED IN SECTION 2 MEAN THE SAME THING AS THE ‘EFFECTS‘ TEST IN SECTION 5?
DESPITE THE FUNDAMENTAL IMPORTANCE OF THIS MATTER, THERE HAS BEEN DISAGREEMENT AMONG
WITNESS AFTER WITNESS ON THIS. REPRESENTATIVE SENSENBRENNER, ONE OF THE ARCHITECTS OF THE
RESULTS TEST IN THE HOUSE, TESTIFIED BEFORE THIS SUBCOMMITTEE AND STATED:

I THINK THAT WE ARE SPLITTING HAIRS IN ATTEMPTING TO SEE A SIGNIFICANT DIFFERENCE IN A

RESULTS TEST OR AN EFFECTS TEST. 377

MR. CHAMBERS, REPRESENTING THE NAACP LEGAL DEFENSE FUND, ON THE OTHER HAND, TOTALLY
DISCLAIMED THIS MEANING:
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QUESTION: WHAT IS THE RELATIONSHIP BETWEEN THE RESULTS TEST IN SECTION 2 AND THE EFFECTS
TEST IN SECTION 5?

CHAMBERS: THEY ARE NOT THE SAME TEST . . .

QUESTION: IN OTHER WORDS, THE EXPERIENCE OF THE COURTS WITH SECTION 5 WOULD NOT BE
RELEVANT IN DETERMINING HOW SECTION 2 IS LIKELY TO BE INTERPRETED?

CHAMBERS: THAT IS CORRECT. 378

MS. MARTINEZ, REPRESENTING THE MEXICAN-AMERICAN LEGAL DEFENSE AND EDUCATION FUND,
HOWEVER, STATED:

THE CONTINUING VITALITY OF SECTION 2 DEPENDS UPON AN AMENDMENT PASSED BY THE HOUSE THAT
WOULD PERMIT JUDICIAL FINDINGS OF SECTION 2 VIOLATIONS UPON PROOF OF THE DISCRIMINATORY

EFFECTS OR RESULTS OF VOTING PRACTICES. 379

**311  PROFESSOR COX FOUND HIMSELF IN DISAGREEMENT ON THIS POINT WHEN HE OBSERVEd:

IF YOU MEAN THE EFFECTS TEST AS INTERPRETED BY THE COURTS WITH REGARD TO SECTION 5, I THINK

THAT IS CONSIDERABLY DIFFERENT FROM THE RESULTS TEST IN SECTION 2. 380

DURING THE COURSE OF BOTH THE HOUSE AND SENATE HEARINGS ON THE VOTING RIGHTS ACT,
APPROXIMATELY HALF OF THE WITNESSES WHO DISCUSSED THIS ISSUE CLAIMED THAT THE RESULTS
TEST IN SECTION 2 WAS SIMILAR OR IDENTICAL TO THE EFFECTS TEST IN SECTION 5, AND HENCE THAT
THE JUDICIAL *139  HISTORY OF INTERPRETATION UNDER SECTION 5 WAS RELEVANT; THE OTHER HALF

ARGUED THAT IT MEANT SOMETHING SUBSTANTIALLY OR TOTALLY DISSIMILAR. 381 GIVEN THE INHERENT
UNCERTAINTY ABOUT THE RESULTS TEST IN THE FIRST PLACE, IT IS HIGHLY INSTRUCTIVE TO THE
SUBCOMMITTEE THAT SO MUCH CONTINUING CONFUSION COULD EXIST ON A QUESTION AS BASIC AS THE
RELATIONSHIP BETWEEN THE SECTION 2 RESULTS TEST AND THE SECTION 5 EFFECTS TEST.

IN SUMMARY, THE SUBCOMMITTEE BELIEVES THAT IT WOULD BE A GRAVE MISTAKE FOR CONGRESS
TO OVERTURN THE DECISION OF THE SUPREME COURT IN CITY OF MOBILE V. BOLDEN. SUCH AN ACTION
WOULD AFFECT A MAJOR TRANSFORMATION IN THE LAW OF SECTION 2 AND WOULD OVERTURN A
WORKABLE AND SETTLED TEST FOR IDENTIFYING DISCRIMINATION. THE RESULTS TEST IN SECTION
2 WOULD BRING TO THE VOTING RIGHTS ACT ON ENTIRELY NEW CONCEPT OF CIVIL RIGHTS THAT
WOULD CREATE CONFUSION IN THE LAW AND, LIKELY, LEAVE THOUSANDS OF COMMUNITIES ACROSS THE
COUNTRY VULNERABLE TO JUDICIAL RESTRUCTURING.

B. PROPORTIONAL REPRESENTATION BY RACE

PERHAPS THE MOST IMPORTANT AND DISTURBING ISSUE BROUGHT TO THE ATTENTION OF THE
SUBCOMMITTEE DURING THE HEARINGS WAS THE ISSUE OF WHETHER THE PROPOSED CHANGE IN
SECTION 2 OF THE VOTING RIGHTS ACT WOULD LEAD TO WIDESPREAD COURT-ORDERED ‘PROPORTIONAL
REPRESENTATION.‘ PUT SIMPLY, PROPORTIONAL REPRESENTATION REFERS TO A PLAN OF GOVERNMENT
WHICH ADOPTS THE RACIAL OR ETHNIC GROUP AS THE PRIMARY UNIT OF POLITICAL REPRESENTATION
AND APPORTIONS SEATS IN ELECTORAL BODIES ACCORDING TO THE COMPARATIVE NUMERICAL

STRENGTH OF THESE GROUPS. 382 THE CONCEPT OF PROPORTIONAL REPRESENTATION HAS BEEN
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EXPERIMENTED WITH-- OFTEN ACCOMPANIED BY SUBSTANTIAL SOCIAL DIVISION AND TURMOIL-- IN

A HANDFUL OF NATIONS AROUND THE WORLD. 383 THERE SEEMS TO BE GENERAL AGREEMENT THAT
THE FRAMERS OF OUR FEDERAL GOVERNMENT REJECTED OFFICIAL RECOGNITION OF INTEREST GROUPS
AS A BASIS FOR REPRESENTATION AND INSTEAD CHOSE THE INDIVIDUAL AS THE PRIMARY UNIT OF

GOVERNMENT. 384 HENCE, THE SUBCOMMITTEE IS DEEPLY CONCERNED WITH THIS ISSUE SINCE THE
PROPOSED CHANGE IN SECTION 2 COULD HAVE THE CONSEQUENCE OF BRINGING ABOUT A SUBSTANTIAL
CHANGE IN THE FUNDAMENTAL ORGANIZATION OF AMERICAN POLITICAL SOCIETY.

*140  **312  RESULTS AND PROPORTIONALITY

THE ANALYSIS OF THIS ISSUE BEGINS WITH THE LANGUAGE OF THE PROPOSED CHANGE IN SECTION 2.
EXISTING SECTION 2 PROVIDES THAT:

NO VOTING QUALIFICATION OR PREREQUISITIVE TO VOTING, OR STANDARD, PRACTICE, OR PROCEDURE
SHALL BE IMPOSED OR APPLIED BY ANY STATE OR POLITICAL SUBDIVISION TO DENY OR ABRIDGE
THE RIGHT OF ANY CITIZEN OF THE UNITED STATES TO VOTE ON ACCOUNT OF RACE OR COLOR OR IN

CONTRAVENTION OF THE GUARANTEES SET FORTH IN SECTION 4(F)(2). 385

THE HOUSE AMENDMENT ELIMINATES THE WORDS ‘TO DENY OR ABRIDGE‘ AND SUBSTITUTES THE
WORDS ‘IN A MANNER WHICH RESULTS IN A DENIAL OR ABRIDGEMENT OF.‘ THE HOUSE COMMITTE
REPORT EXPLAINS THAT:

H.R. 3112 WILL AMEND SECTION 2 OF THE ACT TO MAKE CLEAR THAT PROOF OF DISCRIMINATORY

PURPOSE OR INTENT IS NOT REQUIRED IN CASES BROUGHT UNDER THE PROVISION. 386

UNDER THE CURRENT LANGUAGE, AS CONSTRUED BY THE SUPREME COURT IN THE MOBILE CASE, A
VIOLATION OF SECTION 2 REQUIRES PROOF OF DISCRIMINATORY PURPOSE OR INTENT. THE HOUSE BILL
CHANGES THE GRAVAMEN OF THE CLAIM TO PROOF OF A DISPARATE ELECTORAL RESULT. THIS CHANGE
IN THE VERY ESSENCE OF THE CLAIM FILED UNDER SECTION 2 NECESSARILY CHANGES THE REMEDIAL
OPTIONS OF COURTS UPON PROOF OF A SECTION 2 VIOLATION. IN THE PRESENT SITUATION, A COURT CAN
PROVIDE AN ADEQUATE REMEDY MERELY BY DECLARING THE PURPOSEFULLY DISCRIMINATORY ACTION
VOID SINCE THE ESSENCE OF THE STATUTORY CLAIM IS A RIGHT TO FREEDOM FROM WRONGFULLY
MOTIVATED OFFICIAL ACTION. HOWEVER, UNDER THE PROPOSED CHANGE IN SECTION 2, THE RIGHT
ESTABLISHED IS TO A PARTICULAR RESULT AND SO, INEVITABLY, MUCH MORE WILL BE REQUIRED TO
PROVIDE AN ADEQUATE REMEDY. THE OBLIGATIONS OF JUDGES WILL REQUIRE USE OF THEIR EQUITY
POWERS TO STRUCTURE ELECTORAL SYSTEMS TO PROVIDE A RESULT THAT WILL BE RESPONSIVE TO THE

NEW RIGHT. 387 OTHERWISE, THE NEW RIGHT WOULD BE WITHOUT AN EFFECTIVE REMEDY, A STATE OF
AFFAIRS WHICH IS LOGICALLY AND LEGALLY UNACCEPTABLE.

THUS LAUNCHED IN SEARCH OF A REMEDY INVOLVING RESULTS, THE SUBCOMMITTEE BELIEVES THAT
COURTS WOULD HAVE TO SOLVE THE PROBLEM OF MEASURING THAT REMEDY BY DISTRIBUTIONAL
CONCEPTS OF EQUITY WHICH ARE INDISTINGUISHABLE FROM THE CONCEPT OF PROPORTIONALITY. THE
NUMERICAL **313  CONTRIBUTION OF THE GROUP TO THE AGE-ELIGIBLE VOTER GROUP WILL ALMOST

CERTAINLY DICTATE AN ENTITLEMENT TO OFFICE IN SIMILAR PROPORTION. 388 IT IS THE OPINION OF
THE SUBCOMMITTEE THAT IF THE SUBSTANTIVE NATURE OF A SECTION 2 *141  CLAIM IS CHANGED
TO PROOF OF A PARTICULAR ELECTORAL RESULT, THE OBLIGATION OF JUDGES TO FURNISH ADEQUATE
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REMEDIES ACCORDING TO BASIC PRINCIPLES OF EQUITY WILL LEAD TO WIDESPREAD ESTABLISHMENT
OF PROPORTIONAL REPRESENTATION.

VIRTUALLY THE SAME CONCLUSION WAS STATED BY NUMEROUS WITNESSES WHO APPEARED BEFORE
THE SUBCOMMITTEE. ATTORNEY GENERAL SMITH TOLD THE SUBCOMMITTEE:

(UNDER THE NEW TEST) ANY VOTING LAW OR PROCEDURE IN THE COUNTRY WHICH PRODUCES
ELECTION RESULTS THAT FAIL TO MIRROR THE POPULATION'S MAKE-UP IN A PARTICULAR COMMUNITY
WOULD BE VULNERABLE TO LEGAL CHALLENGE . . . IF CARRIED TO ITS LOGICAL CONCLUSION,

PROPORTIONAL REPRESENTATION OR QUOTAS WOULD BE THE END RESULT. 389

ASSISTANT ATTORNEY GENERAL REYNOLDS TESTIFIED:

A VERY REAL PROSPECT IS THAT THIS AMENDMENT COULD WELL LEAD ON TO THE USE OF QUOTAS IN
THE ELECTORAL PROCESS . . . . WE ARE DEEPLY CONCERNED THAT THIS LANGUAGE WILL BE CONSTRUED
TO REQUIRE GOVERNMENTAL UNITS TO PRESENT COMPELLING JUSTIFICATION FOR ANY VOTING SYSTEM

WHICH DOES NOT LEAD TO PROPORTIONAL REPRESENTATION. 390

PROFESSOR HOROWITZ TESTIFIED THAT UNDER THE RESULTS TEST:

WHAT THE COURTS ARE GOING TO HAVE TO DO IS TO LOOK AT THE PROPORTION OF MINORITY VOTERS
IN A GIVEN LOCALITY AND LOOK AT THE PROPORTION OF MINORITY REPRESENTATIVES IN A GIVEN
LOCALITY. THAT IS WHERE THEY WILL BEGIN THEIR INQUIRY; THAT IS VERY LIKELY WHERE THEY WILL

END THEIR INQUIRY, AND WHEN THEY DO THAT, WE WILL HAVE ETHNIC OR RACIAL PROPORTIONALITY. 391

PROFESSOR BISHOP HAS WRITTEN THE SUBCOMMITTEE:

IT SEEMS TO ME THAT THE INTENT OF THE AMENDMENT IS TO ENSURE THAT THE BLACKS OR MEMBERS
OF OTHER MINORITY GROUPS ARE ENSURED PROPORTIONAL REPRESENTATION. IF, FOR EXAMPLE, BLACKS
ARE 20 PERCENT OF THE POPULATION OF A STATE, HISPANICS 15 PER CENT, AND INDIANS 2 PER CENT, THEN
AT LEAST 20 PER CENT OF THE MEMBERS OF THE LEGISLATURE MUST BE BLACK, 15 PER CENT HISPANIC,

AND 2 PER CENT INDIAN. 392

**314  PROFESSOR ABRAHAM HAS STATED:

ONLY THOSE WHO LIVE IN A DREAM WORLD CAN FAIL TO PERCEIVE THE BASIC PURPOSE AND THRUST
AND INEVITABLE RESULT OF THE NEW SECTION 2: IT IS TO ESTABLISH A PATTERN OF PROPORTIONAL
REPRESENTATION, NOW BASED UPON RACE-- BUT WHO IS TO SAY, SIR?-- PERHAPS AT A LATER MOMENT IN

TIME UPON GENDER, OR RELIGION, OR NATIONALITY, OR EVEN AGE. 393

A SIMILAR CONCLUSION-- THAT THE CONCEPT OF PROPORTIONAL REPRESENTATION OF RACE IS THE
INEVITABLE RESULT OF THE CHANGE IN SECTION 2-- WAS *142  REACHED BY A LARGE NUMBER OF
ADDITIONAL WITNESSES AND OBSERVERS. (SEE ATTACHMENT B.)

THE DISCLAIMER PROVISION

PROPONENTS OF THE HOUSE CHANGE IN SECTION 2 HAVE ARGUED THAT THE AMENDMENT WOULD NOT
RESULT IN PROPORTIONAL REPRESENTATION, AND GENERALLY RELIED ON THE ‘DISCLAIMER‘ SENTENCE
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WHICH WAS ADDED TO SECTION 2 AS A PART OF THE HOUSE BILL. 394 SINCE THIS IS THE CHIEF ARGUMENT
CONTRARY TO THE CONCLUSION OF THE SUBCOMMITTEE, THE LIKELY EFFECT OF THIS PROVISION MERITS
CAREFUL ATTENTION. AGAIN, THE ANALYSIS BEGINS WITH THE LANGUAGE OF THE PROVISION:

THE FACT THAT MEMBERS OF A MINORITY GROUP HAVE NOT BEEN ELECTED IN NUMBERS EQUAL TO
THE GROUP'S PROPORTION OF THE POPULATION SHALL NOT, IN AND OF ITSELF, CONSTITUTE A VIOLATION
OF THIS SECTION. (EMPHASIS ADDED.)

THE HOUSE REPORT COMMENTS ON THIS CHANGE AS FOLLOWS:

THE PROPOSED AMENDMENT DOES NOT CREATE A RIGHT OF PROPORTIONAL REPRESENTATION. THUS,
THE FACT THAT MEMBERS OF A RACIAL OR LANGUAGE MINORITY GROUP HAVE NOT BEEN ELECTED IN
NUMBERS EQUAL TO THE GROUP'S PROPORTION OF THE POPULATION DOES NOT, IN ITSELF CONSTITUTE A
VIOLATION OF THE SECTION ALTHOUGH SUCH PROOF, ALONG WITH THE OBJECTIVE FACTORS, WOULD BE
HIGHLY RELEVANT. NEITHER DOES IT CREATE A RIGHT TO PROPORTIONAL REPRESENTATION AS A REMEDY.
395

THIS REPORT LANGUAGE IS FREQUENTLY CITED AS EXPLAINING THE PROTECTION AFFORDED BY

THE DISCLAIMER LANGUAGE OF THE HOUSE AMENDMENT. 396 AN ANALYSIS OF THE HOUSE REPORT
LANGUAGE SHOWS THAT IT IS A MISLEADING AND IRRELEVANT COMMENT ON THE LIKELY EFFECT
OF THE STATUTORY REFERENCE TO PROPORTIONALITY. MOREOVER, THE SUBCOMMITTEE NOTES THAT
COURTS WOULD LOOK FIRST TO THE LANGUAGE OF SECTION 2 ITSELF IN RESOLVING CONCERNS ABOUT
PROPORTIONAL REPRESENTATION AND WOULD ONLY CONSULT LEGISLATIVE HISTORY IF THE STATUTORY
LANGUAGE WERE FOUND TO BE AMBIGUOUS.

**315  THE HOUSE REPORT REFERENCE TO NO ‘RIGHT OF PROPORTIONAL REPRESENTATION‘ IS HIGHLY
MISLEADING BECAUSE, AS EXPLAINED ABOVE, THE CHANGE IN SECTION 2 ACTUALLY CREATES A

NEW CLAIM TO NON-DISPARATE, ELECTION RESULTS AMONG RACIAL GROUPS. 397 THE INEVITABILITY
OF PROPORTIONAL REPRESENTATION *143  IS INTRODUCED BY THE NECESSITY OF FASHIONING AN
ADEQUATE REMEDY, TO RESPOND TO THE NEW CLAIM. THE STATEMENT IN THE HOUSE REPORT, ‘NEITHER
DOES IT CREATE A RIGHT TO PROPORTIONAL REPRESENTATION AS A REMEDY‘ IS BASICALLY IRRELEVANT
TO THE PREDICTED REMEDIAL CONSEQUENCE OF PROPORTIONAL EPRESENTATION SINCE THERE IS NO
SUGGESTION THAT THIS CONSEQUENCE IS PROHIBITED BY THE DISCLAIMER. IN OTHER WORDS, THOUGH
PROPORTIONAL REPRESENTATION MAY NOT BE A MANDATORY REMEDY, EVEN UNDER THIS THEORY
NOTHING SUGGESTS THAT IT IS A PROHIBITED REMEDY.

THE SUBCOMMITTEE BELIEVES THAT IT IS A SECOND SENTENCE OF THE REPORT LANGUAGE ON THE
DISCLAIMER MAY BE AN ACCURATE OBSERVATION, BUT IS ESSENTIALLY AN IRRELEVANT ONE. THE
DISCLAIMER PROVISION WILL HAVE VIRTUALLY NO PRACTICAL SIGNIFICANCE IN PREVENTING THE
ULTIMATE IMPOSITION OF PROPORTIONAL REPRESENTATION. IN SHORT, THE DISCLAIMER MERELY ADDS
THE NECESSITY OF PROVING, AS AN ELEMENT OF THE NEW SECTION 2 CLAIM, ONE OR MORE ‘OBJECTIVE
FACTORS OF DISCRIMINATION‘ THAT PURPORT TO EXPLAIN OR ILLUMINATE THE FAILURE TO ELECT IN
NUMBERS EQUAL TO THE GROUP'S PROPORTION OF THE POPULATION. THE SUBCOMMITTEE FINDS THIS
ADDITION TOTALLY ILLUSORY AS A BAR TO PROPORTIONAL REPRESENTATION SINCE THE COURTS AND
THE JUSTICE DEPARTMENT IN THE CONTEXT OF SECTION 5 AND ELSEWHERE HAVE ALREADY IDENTIFIED
SO MANY SUCH FACTORS THAT ONE OR MORE WOULD BE AVAILABLE TO FULLY ESTABLISH A SECTION 2
CLAIM IN VIRTUALLY ANY POLITICAL SUBDIVISION HAVING AN IDENTIFIABLE MINORITY GROUP.
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A PARTIAL LIST OF THESE ‘OBJECTIVE FACTORS,‘ 398 GLEAN FROM VARIOUS SOURCES, INCLUDES (1)

SOME HISTORY OF DISCRIMINATION; 399 (2) AT-LARGE VOTING SYSTEMS OR MULTI-MEMBER DISTRICTS;
400 (3) SOME HISTORY OF ‘DUAL‘ SCHOOL SYSTEMS; 401 (4) CANCELLATION OF REGISTRATION FOR FAILURE

TO VOTE; 402 (5) RESIDENCY REQUIREMENTS FOR VOTERS; 403 (6) SPECIAL **316  *144  REQUIREMENTS

FOR INDEPENDENT OR THIRD-PARTY CANDIDATES; 404 (7) OFF-YEAR ELECTIONS; 405 (8) SUBSTANTIAL

CANDIDATE COST REQUIREMENTS; 406 (9) STAGGERED TERMS OF OFFICE; 407 (10) HIGH ECONOMIC COST

ASSOCIATED WITH REGISTRATION; 408 (11) DISPARITY IN VOTER REGISTRATION BY RACE; 409 (12) HISTORY

OF LACK OF PROPORTIONAL REPRESENTATION; 410 (13) DISPARITY IN LITERACY RATES BY RACE; 411 (14)

EVIDENCE OF RACIAL BLOC VOTING; 412 (15) HISTORY OF ENGLISH-ONLY BALLOTS; 413 (16) HISTORY OF

POLL TAXES; 414 (17) DISPARITY IN DISTRIBUTION OF SERVICES BY RACE; 415 (18) NUMBERED ELECTORAL

POSTS; 416 (19) PROHIBITIONS ON SINGLE-SHOT VOTING; 417 AND (20) MAJORITY VOTE REQUIREMENTS. 418

SUCH ‘OBJECTIVE FACTORS OF DISCRIMINATION‘ LARGELY CONSIST OF ELECTORAL PROCEDURES
OR MECHANISMS THAT PURPORTEDLY POSE BARRIERS TO FULL PARTICIPATION BY MINORITIES IN
THE ELECTORAL PROCESS. GIVEN THE EXISTENCE OF ONE OR MORE OF THESE FACTORS WITH
THE LACK OF PROPORTIONAL REPRESENTATION, THE NEW TEST IN SECTION 2 OPERATES ON THE
PREMISE THAT THE EXISTENCE OF THE ‘OBJECTIVE FACTOR‘ EXPLAINS THE LACK OF PROPORTIONAL
REPRESENTATION. THUS, IN A TECHNICAL SENSE, THE DISCLAIMER WOULD *145  **317  BE SATISFIED.
IT WOULD NOT BE THE ABSENCE OF PROPORTIONAL REPRESENTATION IN AND OF ITSELF THAT WOULD
CONSTITUTE THE DISPOSITIVE ELEMENT OF THE VIOLATION BUT RATHER THE ‘OBJECTIVE FACTOR‘.
THE EXISTENCE OF BOTH THE ABSENCE OF PROPORTIONAL REPRESENTATION AND ANY ‘OBJECTIVE
FACTOR‘ WOULD CONSUMMATE A SECTION 2 VIOLATION. BECAUSE OF THE LIMITLESS NUMBER OF
‘OBJECTIVE FACTORS OF DISCRIMINATION,‘ THE DISCLAIMER PROVISION WOULD ESSENTIALLY BE
NULLIFIED. EFFECTIVELY, ANY JURISDICTION WITH A SIGNIFICANT MINORITY POPULATION THAT LACKED
PROPORTIONAL REPRESENTATION WOULD RUN AFOUL OF THE RESULTS TEST. IDENTIFYING A FURTHER
‘OBJECTIVE FACTOR OF DISCRIMINATION‘ WOULD BE LARGELY MECHANICAL AND PERFUNCTORY.

THE ANALYSIS OF THE SUBCOMMITTEE OF THE LIKELY SIGNIFICANCE OF THE DISCLAIMER SENTENCE,
IN FACT, ACCORDS IT MORE WEIGHT THAN SUGGESTED BY SEVERAL OPPONENTS OF THE CHANGE WHO
APPEARED BEFORE THE SUBCOMMITTEE. THEIR VIEWS ARE NOT REJECTED, BUT ARE RECOGNIZED AS
LENDING IMPORTANT SUPPORT TO THE CONCLUSION OF THE SUBCOMMITTEE.

ASSISTANT ATTORNEY GENERAL REYNOLDS TESTIFIED, FOR EXAMPLE, THAT THE DISCLAIMER WOULD
ONLY OPERATE TO PREVENT A VIOLATION OF SECTION 2 WHERE AN ELECTORAL SYSTEM HAD, IN FACT,
BEEN TAILORED TO ACHIEVE PROPORTIONAL REPRESENTATION AND THE INTENDED RESULT WAS NOT
ACHIEVED SOLELY BECAUSE THE RIGHT WAS NOT EXERCISED AS, FOR EXAMPLE, WHERE NO MINORITY

CANDIDATE SOUGHT OFFICE. 419 THIS REASONING LED ASSISTANT ATTORNEY GENERAL REYNOLDS TO
CONCLUDE THAT IN MOST SITUATIONS A FAILURE TO ACHIEVE PROPORTIONAL REPRESENTATION BY
ITSELF WOULD BE SUFFICIENT PROOF OF A SECTION 2 VIOLATION:

IN THE ARCHETYPAL CASE-- WHERE MINORITY-BACKED CANDIDATES UNSUCCESSFULLY SEEK OFFICE
UNDER ELECTORAL SYSTEMS, SUCH AS AT-LARGE SYSTEMS, THAT HAVE NOT BEEN NEATLY DESIGNED TO
PRODUCE PROPORTIONAL REPRESENTATION-- DISPROPORTIONATE ELECTORAL **318  RESULTS WOULD
LEAD TO INVALIDATION OF THE SYSTEM UNDER SECTION 2, AND, IN TURN, TO A FEDERAL COURT ORDER

RESTRUCTURING THE CHALLENGED GOVERNMENT SYSTEM. 420



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 128

PROFESSOR YOUNGER TESTIFIED THAT THE DISCLAIMER IS LIKELY TO BE WHOLLY INEFFECTIVE

BECAUSE IT IS ‘SIMPLY INCOHERENT. 421 HE OBSERVED:

IF THE DRAFTSMEN OF PROPOSED SECTION 2 WISHED TO SEE TO IT THAT RACIAL MAKEUP OF AN
ELECTED BODY WOULD NOT BE TAKEN AS EVIDENCE OF A VIOLATION, THEY HAVE FAILED TO SAY SO IN
THEIR MOVING SENTENCE. IF ENACTED, THAT SAVING SENTENCE WILL EITHER BE REWRITTEN BY THE
COURTS OR IGNORED, IN EITHER EVENT DISHONORING THE CONGRESS' RESPONSIBILITY TO WRITE THE

NATION'S LAWS. 422

PROFESSOR BERNS TESTIFIED THAT THE DISCLAIMER MIGHT SIMPLY BE IGNORED AND STATED:

WHATEVER CONGRESS' INTENTION IN MAKING THIS DISCLAIMER, THE COURTS ARE LIKELY TO TREAT
IT THE WAY THEY TREATED A SIMILAR DISCLAIMER IN THE CIVIL RIGHTS ACT OF 1964. THERE CONGRESS
SAID SPECIFICALLY THAT NOTHING IN TITLE VII OF THAT ACT SHOULD *146  BE INTERPRETED TO REQUIRE
EMPLOYERS ‘TO GRANT PREFERENTIAL TREATMENT‘ TO ANY PERSON OR GROUP BECAUSE OF RACE,
COLOR, SEX, OR NATIONAL ORIGIN, NOT EVEN TO CORRECT ‘AN IMBALANCE WHICH MAY EXIST WITH
RESPECT TO THE TOTAL NUMBER OF PERCENTAGE OF PERSONS OF ANY RACE ETC. EMPLOYED BY
ANY EMPLOYER. CLEAR ENOUGH, ONE WOULD THINK, BUT THE SUPREME COURT PAID IT NO HEED. TO
READ THIS AS WRITTEN, SAID JUSTICE BRENNAN IN THE WEBER CASE, WOULD BRING ABOUT AN END
COMPLETELY AT VARIANCE WITH THE STATURE, BY WHICH HE MEANT THE PURPOSE OF THE COURT.

CONGRESS' DISCLAIMER SHOULD BE TAKEN WITH A GRAIN OF SALT. 423

BY WHATEVER THEORY ONE PREFERS, THE DISCLAIMER IS LITTLE MORE THAN A RHETORICAL
SMOKESCREEN THAT POSES UTTERLY NO BARRIER TO THE DEVELOPMENT OF PROPORTIONAL
REPRESENTATION MANDATED BY THE PRECEDING LANGUAGE IN THE NEW RESULTS TEST.

TO SUMMARIZE ONCE MORE, THE DISCLAIMER PROVISION IS MEANINGLESS AS A BARRIER TO
PROPORTIONAL REPRESENTATION BECAUSE: (A) IT IS ABSOLUTELY SILENT IN ADDRESSING THE
REMEDIES, AS OPPOSED TO THE SUBSTANTIVE VIOLATION, REQUIRED BY THE RESULTS TEST; (B)
EVEN WITH RESPECT TO THE SUBSTANTIVE VIOLATION, THE LANGUAGE TAKEN AT ITS FACE VALUE
SIMPLY REQUIRES THE IDENTIFICATION OF AN ADDITIONAL ‘OBJECTIVE FACTOR OF DISCRIMINATION‘,
ONE OR MORE OF WHICH WILL EXIST IN MOST JURISDICTIONS THROUGHOUT THE COUNTRY; (C) THE
PROVISION CAN EQUALLY BE INTERPRETED TO PLACE AN ABSOLUTE OBLIGATION UPON A JURISDICTION
TO ESTABLISH GOVERNMENTAL STRUCTURES CONSISTENT WITH PROPORTIONAL REPRESENTATION,
OFFERING PROTECTION TO SUCH JURISDICTIONS ONLY TO THE EXTENT THAT MINORITY GROUPS
THEMSELVES HAVE BEEN DERELICT IN TAKING ADVANTAGE OF SUCH A STRUCTURE, AS, FOR EXAMPLE,
WHEN THEY FAIL TO OFFER A CANDIDATE; (D) THE PROVISION FROM A PURELY TECHNICAL POINT OF
VIEW IN INHERENTLY ILLOGICAL AND INTERNALLY INCONSISTENT SINCE BY THE TERMS OF SECTION 2
ONLY ‘VOTING PRACTICES  **319  OR PROCEDURES‘ CAN BE VIOLATIONS NOT, BY DEFINITION, THE RACIAL
MAKE-UP OF AN ELECTED BODY; AND (E) THE PROVISION, EVEN IF IT MEANT WHAT ITS PROPONENTS
ARGUE IT MEANS, IS UNCOMFORTABLY CLOSE IN LANGUAGE TO DISCLAIMERS IN EARLIER LEGISLATION
THAT HAS BEEN EFFECTIVELY IGNORED BY THE COURTS.

PROPORTIONAL REPRESENTATION AS PUBLIC POLICY

THE CONCLUSION OF THE SUBCOMMITTEE THE PROPORTIONAL REPRESENTATION IS THE INEVITABLE
RESULT OF THE PROPOSED CHANGE IN SECTION 2, NOTWITHSTANDING THE DISCLAIMER, LEADS THE
INQUIRY TO WHETHER THE ADOPTION OF SUCH A SYSTEM WOULD BE ADVISABLE POLICY. ON THIS
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POINT, THE TESTIMONY WAS VIRTUALLY UNANIMOUS IN CONCLUSION. PROPORTIONAL REPRESENTATION
IS CONTRARY TO OUR POLITICAL TRADITION AND OUGHT NOT TO BE ACCEPTED AS A GENERAL PART

OF OUR SYSTEM OF GOVERNMENT AT ANY LEVEL. 424 PROFESSOR BERNS, FOR EXAMPLE, INDICATED
THAT THE FRAMERS CONSIDERED *147  THE VERY QUESTION THE SUBCOMMITTEE HAS ADDRESSED AND
REJECTED ANY SYSTEM OF REPRESENTATION BASED ON INTEREST GROUPS. HE TESTIFIED:

REPRESENTATIVE GOVERNMENT DOES NOT IMPLY PROPORTIONAL REPRESENTATION, OR ANY VERSION
OF IT THAT IS LIKELY TO ENHANCE BLOC VOTING BY DISCRETE GROUPS. THE FRAMERS OF THE
CONSTITUTION REFERRED TO SUCH GROUPS AS ‘FACTIONS,‘ AND THEY DID THEIR BEST TO MINIMIZE
THEIR INFLUENCE.‘ . . .

WHEREAS THE ANTI-FEDERALISTS CALLED FOR SMALL DISTRICTS AND THEREFORE, MANY
REPRESENTATIVES, THE FRAMERS CALLED FOR (AND GOT) LARGER DISTRICTS AND FEWER
REPRESENTATIVES. THEY DID SO AS A MEANS OF ENCOMPASSING WITHIN EACH DISTRICT ‘A GREATER
VARIETY OF PARTIES AND INTERESTS,‘ THUS FREEING THE ELECTED REPRESENTATIVES FROM AN
EXCESSIVE DEPENDENCE ON THE UNREFINED AND NARROW VIEWS THAT ARE LIKELY TO BE EXPRESSED

BY PARTICULAR GROUPS OF THEIR CONSTITUENTS. 425

THE TESTIMONY OF PROFESSOR ERLER SOUNDED THE SAME THEME:

NOTHING COULD BE MORE ALIEN TO THE AMERICAN POLITICAL TRADITION THAN THE IDEA OF
PROPORTIONAL REPRESENTATION. PROPORTIONAL REPRESENTATION MAKES IT IMPOSSIBLE FOR THE
REPRESENTATIVE PROCESS TO FIND A COMMON GROUND THAT TRANSCENDS FACTIONALIZED INTERESTS.
EVERY MODERN GOVERNMENT BASED ON THE PROPORTIONAL SYSTEM IS HIGHLY FRAGMENTED AND
UNSTABLE. THE GENIUS OF THE AMERICAN SYSTEM IS THAT IS REQUIRES FACTIONS AND INTERESTS TO
TAKE AN ENLARGED VIEW OF THEIR OWN WELFARE, TO **320  SEE, AS IT WERE, THEIR OWN INTERESTS
THROUGH THE FILTER OF THE COMMON GOOD. IN THE AMERICAN SYSTEM, BECAUSE OF ITS FLUID
ELECTORAL ALIGNMENTS, A REPRESENTATIVE MUST REPRESENT NOT ONLY INTERESTS THAT ELECT HIM,
BUT THOSE WHO VOTE AGAINST HIM AS WELL. THAT IS TO SAY, HE MUST REPRESENT THE COMMON
INTEREST RATHER THAN ANY PARTICULAR OR NARROW INTEREST. THIS IS THE GENIUS OF A DIVERSE
COUNTRY WHOSE VERY ELECTORAL INSTITUTIONS-- PARTICULARLY THE POLITICAL PARTY STRUCTURE--
MILITATE AGAINST THE IDEA OF PROPORTIONAL REPRESENTATION. PROPORTIONAL REPRESENTATION
BRINGS NARROW, PARTICULARIZED INTERESTS TO THE FORE AND UNDERMINES THE NECESSITY OF

COMPROMISE IN THE INTEREST OF THE COMMON GOOD. 426

THE SUBCOMMITTEE ADOPTS THESE VIEWS AND BELIEVES THAT PROPORTIONAL REPRESENTATION
OUGHT TO BE REJECTED AS UNDESIRABLE PUBLIC POLICY TOTALLY APART FROM THE CONSTITUTIONAL
DIFFICULTIES THAT IT RAISES, AND THE RACIAL CONSCIOUSNESS THAT IT FOSTERS. SINCE IT HAS
CONCLUDED THAT THE PROPOSED CHANGE IN SECTION 2 WILL INEVITABLY LEAD TO THE PROPORTIONAL
REPRESENTATION AND THAT THE DISCLAIMER LANGUAGE WILL NOT PREVENT THIS RESULT, THE
SUBCOMMITTEE NECESSARILY AND FIRMLY CONCLUDES THAT THE HOUSE AMENDMENT TO SECTION 2
SHOULD BE REJECTED BY THIS BODY.

C. RACIAL IMPLICATIONS

IN ADDITION TO THE SERIOUS QUESTIONS INHERENT IN ADOPTING ANY LEGISLATION WHICH
RECOGNIZES INTEREST GROUPS AS A PRIMARY UNIT OF POLITICAL *148  REPRESENTATION, IT MUST
BE TAKEN INTO ACCOUNT THAT THE PARTICULAR GROUP IMMEDIATELY INVOLVED IS DEFINED SOLELY
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ON RACIAL GROUNDS. THE SUBCOMMITTEE BELIEVES SPECIAL CAUTION IS APPROPRIATE WHEN THE
ENACTMENT OF ANY RACE-BASED CLASSIFICATION IS CONTEMPLATED AND RIGOROUS ANALYSIS OF
POTENTIAL UNDESIRABLE SOCIAL CONSEQUENCES MUST BE UNDERTAKEN.

THE FIRST PROBLEM ENCOUNTERED IS SIMPLY ONE OF DEFINITION. LEGISLATION WHICH TENDS TO
ESTABLISH REPRESENTATION BASED ON RACIAL GROUP NECESSARILY POSES THE QUESTION OF HOW
PERSONS SHALL BE ASSIGNED TO OR EXCLUDED FROM THAT GROUP FOR POLITICAL PURPOSES. RECENT
HISTORY IN THIS AND OTHER NATIONS SUGGESTS THAT THE RESOLUTION OF SUCH A QUESTION CAN
BE DEMEANING AND ULTIMATELY DEHUMANIZING FOR THOSE INVOLVED. ALL TOO OFTEN THE TASK
OF RACIAL CLASSIFICATION IN AND OF ITSELF HAS RESULTED IN SOCIAL TURMOIL. AT A MINIMUM,
THE ISSUE OF CLASSIFICATION WOULD HEIGHTEN RACE-CONSCIOUSNESS AND CONTRIBUTE TO RACE-
POLARIZATION. AS PROFESSOR VAN ALSTYNE PUT IT, THE PROPOSED CHANGE IN SECTION 2 WILL

INEVITABLY: ‘COMPEL THE WORST TENDENCIES TOWARD RACE-BASED ALLEGIANCES AND DIVISIONS.‘ 427

THIS PREDICTED RESULT IS IN SHARP CONFLICT WITH THE ADMONITIONS OF THE ELDER JUSTICE HARLAN
WHO WROTE IN PLESSY:

THERE IS NO CASTE HERE. OUR CONSTITUTION IS COLORBLIND, AND NEITHER KNOWS NOR TOLERATES
CLASSES AMONG CITIZENS . . . . THE LAW REGARDS MAN AS MAN, AND TAKES NO ACCOUNT OF HIS
SURROUNDINGS OR OF HIS COLOR WHEN HIS CIVIL RIGHTS ARE GUARANTEED BY THE SUPREME LAW OF

THE LAND ARE INVOLVED. 428

**321  MORE RECENTLY JUSTICE STEVENS CALLED THE VERY ATTEMPT TO DEFINE QUALIFYING RACIAL
CHARACTERISTICS:

REPUGNANT TO OUR CONSTITUTIONAL IDEALS . . . . IF THE NATIONAL GOVERNMENT IS TO MAKE A
SERIOUS EFFORT TO DEFINE RACIAL CLASSES BY CRITERIA THAT CAN BE ADMINISTERED OBJECTIVELY,
IT MUST STUDY PRECEDENTS SUCH AS THE FIRST REGULATION TO THE REICHS CITIZENSHIP LAW OF

NOVEMBER 14, 1935 . . . 429

THUS THE SUBCOMMITTEE FINDS THAT THE RACE-BASED ASSIGNMENT OF CITIZENS TO POLITICAL
GROUPS IS A POTENTIALLY DISRUPTIVE TASK WHICH APPEARS TO BE CONTRARY TO THE NATION'S MOST
ENLIGHTENED CONCEPTS OF INDIVIDUAL DIGNITY AND CIVIL RIGHTS.

THE SECOND PROBLEM INVOLVES DOUBTFUL ASSUMPTIONS WHICH ARE NECESSARY TO SUPPORT A
RACE-BASED SYSTEM OF REPRESENTATION. THE ACCEPTANCE OF A RACIAL GROUP AS A POLITICAL UNIT
IMPLIES, FOR ONE THING, THAT RACE IS THE PREDOMINANT DETERMINANT OF POLITICAL PREFERENCE.
YET, THERE IS CONSIDERABLE EVIDENCE THAT BLACK POLITICAL FIGURES CAN WIN SUBSTANTIAL
SUPPORT FROM WHITE VOTERS, AND, SIMILARLY, THAT WHITE CANDIDATES CAN WIN THE VOTES OF
BLACK CITIZENS. ATTORNEY GENERAL SMITH DESCRIBED THE EVIDENCE. HE REFERRED TO IMPLICATION
THAT BLACKS WILL ONLY VOTE FOR BLACK CANDIDATES AND WHITE ONLY FOR WHITE CANDIDATES AND
SAID:

THAT, OF COURSE, IS NOT TRUE. ONE OF THE BEST EXAMPLES OF THAT IS THE CITY OF LOS ANGELES,

WHERE A BLACK MAYOR OF COURSE WAS ELECTED WITH MANY WHITE VOTES. 430

*149  SIMILARLY, A RACE-BASED SYSTEM IMPLIES THAT THE DECISIONS OF ELECTED OFFICIALS
ARE PREDOMINANTLY DETERMINED BY RACIAL CLASSIFICATION. PROFESSOR BERNS QUESTIONED THIS
ASSUMPTION IN HIS TESTIMONY:
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I QUESTION WHETHER A BLACK CAN BE FAIRLY REPRESENTED ONLY BY A BLACK AND NOT, FOR
EXAMPLE, BY A PETER RODINO OR THAT A WHITE CAN BE FAIRLY REPRESENTED ONLY BY A WHITE AND

NOT, FOR EXAMPLE, EDWARD BROOKE. 431

IN OTHER WORDS, THERE IS NO EVIDENCE THAT RACIAL BLOC VOTING IS INEVITABLE AND REASON TO
DOUBT THAT FAIR REPRESENTATION DEPENDS ON RACIAL IDENTITY. LEGISLATION WHICH ASSUMES THE
CONTRARY MAY ITSELF HAVE THE DETRIMENTAL CONSEQUENCE OF ESTABLISHING RACIAL POLARITY IN
VOTING WHERE NONE EXISTED, OR WAS MERELY EPISODIC, AND OF ESTABLISHING RACE AS AN ACCEPTED
FACTOR IN THE DECISION-MAKING OF ELECTED OFFICIALS.

FINALLY, ANY ASSUMPTION THAT A RACE-BASED SYSTEM WILL ENHANCE THE POLITICAL INFLUENCE
OF MINORITIES IS OPEN TO CONSIDERABLE DEBATE. PROFESSOR ERLER TESTIFIED THAT IT IS NOT ALWAYS
CLEAR THAT THE INTERESTS OF RACIAL MINORITIES WILL BE BEST SERVED BY A PROPORTIONAL SYSTEM:

IT MAY ONLY ALLOW THE RACIAL MINORITY TO BECOME ISOLATED. THE INTERESTS OF MINORITIES ARE
BEST SERVED WHEN NARROW RACIAL ISSUES ARE SUBSUMED WITHIN A LARGER POLITICAL CONTEXT
WHERE **322  RACE DOES NOT DEFINE POLITICAL INTERESTS. THE OVERWHELMING PURPOSE OF THE
VOTING RIGHTS ACT WAS TO CREATE THESE CONDITIONS, AND PROBABLY NO FINER EXAMPLE OF
LEGISLATION SERVING THE COMMON INTEREST CAN BE FOUND. BUT TRANSFORMING THE VOTING RIGHTS
ACT INTO A VEHICLE OF PROPORTIONAL REPRESENTATION BASED UPON RACE WILL UNDERMINE THE
GROUND OF THE COMMON GOOD UPON WHICH IT RESTS. SUCH A TRANSFORMATION WILL GO FAR
TOWARDS PRECLUDING THE POSSIBILITY OF EVER CREATING A COMMON INTEREST OR COMMON GROUND

THAT TRANSCENDS RACIAL CLASS CONSIDERATIONS. 432

PROFESSOR MCMANUS RECALLED AN INSTANCE WHERE POLITICALLY ARTICULATE BLACKS ARGUED
STRONGLY AGAINST PROPORTIONAL REPRESENTATION:

ONE FACTION OF BLACKS, LED BY SEVERAL STATE REPRESENTATIVES, THE THREE BLACK HOUSTON
CITY COUNCIL MEMBERS, ARGUED FOR SPREADING INFLUENCE AMONG THREE COMMISSIONERS
RATHER THAN HAVING A SINGLE BLACK 'FIGUREHEAD' COMMISSIONER. STATE REPRESENTATIVE CRAIG
WASHINGTON, SPOKESPERSON FOR THE GROUP, POINTED OUT THAT THREE VOTES ARE NEEDED TO
ACCOMPLISH ANYTHING SUBSTANTIVE. ‘AS LONG AS WE HAVE 25 PERCENT OF THE VOTE IN ANY ONE
DISTRICT WE ARE GOING TO BE THE BALANCE OF POWER. FOR THAT REASON IT IS BETTER FOR THE BLACK
COMMUNITY TO HAVE VOTING IMPACT ON THREE COMMISSIONERS THAN TO BE LUMPED TOGETHER IN
ONE PRECINCT AND ELECT A BLACK TO SIT AT THE TABLE AND WATCH THE PAPERS FLY UP AND DOWN,‘
HE SAID. WASHINGTON *150  ARGUED THAT PACKING ALL THE BLACKS IN ONE DISTRICT WAS ‘NOT IN THE

BEST LONG-TERM INTERESTS OF THE COMMUNITY. 433

CITY ATTORNEY FOR ROME, GEORGIA, MR. BRINSON SIMILARLY OBSERVED:

WHILE THE PROPOSED AMENDMENT TO SECTION 2 MAY BE PERCEIVED AS AN EFFORT TO ACHIEVE
PROPORTIONAL REPRESENTATION AIMED AT AIDING A GROUP'S PARTICIPATION IN THE POLITICAL
PROCESSES, IN REALITY IT MAY VERY WELL FRUSTRATE THE GROUP'S POTENTIALLY SUCCESSFUL
EFFORTS AT COALITION BUILDING ACROSS RACIAL LINES. THE REQUIREMENT OF A QUOTA OF RACIAL
POLITICAL SUCCESS WOULD TEND STRONGLY TO STIGMATIZE MINORITIES, DEPARTMENTALIZE THE
ELECTORATE, REINFORCE ANY ARGUABLE BLOC VOTING SYNDROME, AND PREVENT MINORITY MEMBERS

FROM EXERCISING INFLUENCE ON THE POLITICAL SYSTEM BEYOND THE BOUNDS OF THEIR QUOTA. 434
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A THIRD PROBLEM RELATES TO THE PERPETUATION OF SEGREGATED RESIDENTIAL PATTERNS. SINCE
OUR ELECTORAL SYSTEM IS ESTABLISHED WITHIN GEOGRAPHIC PARAMETERS, THE PRESCRIPTION
OF RACE-BASED PROPORTIONAL REPRESENTATION MEANS THAT MINORITY GROUP MEMBERS WILL
INDIRECTLY BE ENCOURAGED TO RESIDE IN THE SAME AREAS IN ORDER TO REMAIN IN THE RACE- **323
BASED POLITICAL GROUP. A POLITICAL PREMIUM WOULD BE PUT ON SEGREGATED NEIGHBORHOODS.
PROFESSOR BERNS USED THE TERM ‘GHETTOIZATION‘ TO DESCRIBE THIS PROCESS. ‘IF WE ARE GOING TO
GHETTO-IZE, WHICH IN A SENSE IS WHAT WE ARE DOING, WITH RESPECT TO SOME GROUPS, WHY NOT DO

IT FOR ALL GROUPS? 435 PROFESSOR MCMANUS EMPHASIZED IN HER TESTIMONY THAT ADMINISTRATIVE
PRACTICES IN THE CONTEXT OF SECTION 5 SEEMED TO ENCOURAGE SUCH SEGREGATION:

A PREMIUM IS PUT ON IDENTIFYING RACIALLY HOMOGENEOUS PRECINCTS AND USING THAT AS THE
TEST, AND IT SEEMS TO ME THE BOTTOMLINE INFERENCE IS THAT RACIAL POLARIZATION, OR HAVING
PEOPLE IN RACIALLY-SEGREGATED PRECINCTS, IS THE OPTIMAL SOLUTION OR THE IDEAL, WHICH I FIND

VERY HARD TO ACCEPT AS A CITIZEN. 436

THE SUBCOMMITTEE REJECTS THE PREMISE THAT PROPORTIONAL REPRESENTATION SYSTEMS IN FACT
ENHANCE MINORITY INFLUENCE (AS OPPOSED TO MINORITY REPRESENTATION). EVEN, HOWEVER, TO
THE EXTENT THAT THIS WERE A VALID PREMISE, IT WOULD BE VALID ONLY WITH RESPECT TO HIGHLY
SEGREGATED MINORITY GROUPS. INDEED, PROPORTIONAL REPRESENTATION SYSTEMS WOULD PLACE A
PREMIUM UPON THE MAINTENANCE OF SUCH SEGREGATION. FOR TO THE EXTENT THAT A MINORITY
GROUP SUCCEEDED IN INTEGRATING ITSELF ON A GEOGRAPHICAL BASIS, IT WOULD CONCOMITANTLY
LOSE THE ‘BENEFITS‘ OF A WARD-SYSTEM OF VOTING. SUCH A SYSTEM WOULD ‘BENEFIT‘ MINORITIES
*151  ONLY INSOFAR AS RESIDENTIAL SEGREGATION WERE MAINTAINED FOR SUCH GROUPS.

THUS, ANALYSIS SUGGESTS THAT THE PROPOSED CHANGE IN SECTION 2 INVOLVES A DISTASTEFUL
QUESTION OF RACIAL CLASSIFICATION, INVOLVES SEVERAL DOUBTFUL ASSUMPTIONS ABOUT THE
RELATIONSHIP BETWEEN RACE AND POLITICAL BEHAVIOR, AND MAY ENCOURAGE PATTERNS OF
SEGREGATION THAT ARE CONTRARY TO PRUDENT PUBLIC POLICY. THESE LIKELY UNDESIRABLE SOCIAL
CONSEQUENCES ARGUE STRONGLY AGAINST THE PROPOSED CHANGE IN SECTION 2.

D. IMPACT OF RESULTS TEST

ASSISTANT ATTORNEY GENERAL REYNOLDS EMPHASIZED IN HIS TESTIMONY BEFORE THE
SUBCOMMITTEE THAT THE PROPOSED CHANGE IN SECTION 2 WOULD APPLY NATIONWIDE, WOULD APPLY
TO EXISTING LAWS AND WOULD BE A PERMANENT PROVISION OF THE ACT. THESE OBSERVATIONS
COGENTLY ESTABLISH THE PARAMETERS FOR ASSESSING THE PRACTICAL IMPACT OF THE PROPOSED

CHANGE IN SECTION 2. 437

EVERY POLITICAL SUBDIVISION IN THE UNITED STATES WOULD BE LIABLE TO HAVE ITS ELECTORAL
PRACTICES AND PROCEDURES EVALUATED BY THE PROPOSED RESULTS TEST OF SECTION 2. IT IS
IMPORTANT TO EMPHASIZE AT THE OUTSET THAT FOR THE PURPOSES OF SECTION 2, THE TERM
‘POLITICAL SUBDIVISION‘ ENCOMPASSES ALL GOVERNMENTAL UNITS, INCLUDING CITY AND COUNTY
**324  COUNCILS, SCHOOL BOARDS, JUDICIAL DISTRICTS, UTILITY DISTRICTS, AS WELL AS STATE

LEGISLATURES. ALL PRACTICES AND PROCEDURES IN USE ON THE EFFECTIVE DATE OF THE CHANGE IN
THE LAW WOULD BE SUBJECT TO THE NEW TEST, AS WELL AS ANY SUBSEQUENTLY ADOPTED CHANGES IN
PRACTICES OR PROCEDURES. FURTHERMORE, SINCE THE PROVISION WOULD BE PERMANENT, A POLITICAL
SUBDIVISION WHICH WAS NOT IN VIOLATION OF SECTION 2 ON THE EFFECTIVE DATE OF THE PROPOSED



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 133

AMENDMENT, AND WHICH MADE NO CHANGES IN ITS ELECTORAL SYSTEM, COULD AT SOME SUBSEQUENT
DATE FIND ITSELF IN VIOLATION OF SECTION 2 BECAUSE OF NEW LOCAL CONDITIONS WHICH MAY NOT

NOW BE CONTEMPLATED AND WHICH MAY BEYOND THE EFFECTIVE CONTROL OF THE SUBDIVISION. 438

WITHIN THESE GENERAL AND FAR REACHING PARAMETERS, 439 IT APPEARS THAT ANY POLITICAL
SUBDIVISION WHICH HAS A SIGNIFICANT RACIAL OR LANGUAGE *152  MINORITY POPULATION AND
WHICH HAS NOT ACHIEVED PROPORTIONAL REPRESENTATION BY RACE OR LANGUAGE GROUP WOULD BE
IN JEOPARDY OF A SECTION 2 VIOLATION UNDER THE PROPOSED RESULTS TEST. IF ANY ONE OR MORE OF

A NUMBER OF ADDITIONAL ‘OBJECTIVE FACTORS OF DISCRIMINATION;‘ 440 WERE PRESENT, A VIOLATION
IS LIKELY AND COURT-ORDERED RESTRUCTURING OF THE ELECTORAL SYSTEM ALMOST CERTAIN TO
FOLLOW.

THE PROBABLE NATURE OF SUCH AN ORDER IS ILLUSTRATED BY THE ACTION OF THE DISTRICT

COURT IN THE MOBILE CASE. 441 AT THE TIME THE ACTION WAS BROUGHT, THE CITY OF MOBILE,
ALABAMA HAD A CITY COMMISSIONER FORM OF GOVERNMENT WHICH HAD BEEN ESTABLISHED IN 1911.
THREE COMMISSIONERS ELECTED AT LARGE EXERCISED LEGISLATIVE, EXECUTIVE AND ADMINISTRATIVE
POWER IN THE CITY. ONE OF THE COMMISSIONERS WAS DESIGNATED MAYOR, ALTHOUGH NO PARTICULAR
DUTIES WERE SPECIFIED. THE JUDGMENT OF THE DISTRICT COURT DISESTABLISHED THE CITY
COMMISSION AND A NEW FORM OF MUNICIPAL GOVERNMENT WAS SUBSTITUTED CONSISTING OF A
MAYOR AND A NINE MEMBER CITY COUNCIL WITH MEMBERS ELECTED FROM NINE SINGLE MEMBER
WARDS OR DISTRICTS. THE FACT THAT MOBILE HAD NOT ESTABLISHED ITS SYSTEM FOR DISCRIMINATORY
PURPOSES, AS WELL AS THE FACT THAT CLEAR, NON-RACIAL JUSTIFICATION EXISTED FOR THE AT-LARGE
SYSTEM WAS CONSIDERED LARGELY **325  IRRELEVANT BY THE LOWER COURT. THUS, VIRTUALLY NONE
OF THE ORIGINAL GOVERNMENTAL SYSTEM REMAINED AFTER DISMANTLING BY THE DISTRICT COURT.
THE CONFLICT BETWEEN THE DISTRICT COURT'S MOBILE DECISION AND FUNDAMENTAL NOTIONS OF
DEMOCRATIC SELF-GOVERNMENT IS OBVIOUS. PARTICULARLY NOTEWORTHY IS THE DISTRICT COURT'S
FINDING THAT BLACKS REGISTERED AND VOTED IN THE CITY WITHOUT HINDRANCE. NOTWITHSTANDING
THIS FINDING, HOWEVER, THE FEDERAL COURT DISESTABLISHED THE GOVERNMENTAL SYSTEM CHOSEN
BY THE CITIZENS OF MOBILE, THEREBY SUBSTITUTING ITS OWN JUDGMENT FOR THAT OF THE PEOPLE.

THE PURPOSE OF THIS SECTION IS TO EXPLORE THE FAR-REACHING IMPLICATIONS OF OVERTURNING
THE MOBILE DECISION. RESEARCH CONDUCTED BY THE SUBCOMMITTEE SUGGESTS THAT IN A LARGE
NUMBER OF STATES THERE EXISTS SOME COMBINATION OF A LACK OF PROPORTIONAL REPRESENTATION
IN THE STATE LEGISLATURE OR OTHER GOVERNMENTAL BODIES AND AT LEAST ONE ADDITIONAL
‘OBJECTIVE FACTOR OF DISCRIMINATION‘ WHICH MIGHT WELL TRIGGER, UNDER THE RESULTS TEST,
FEDERAL COURT-ORDERED RESTRUCTURING OF THOSE ELECTORAL SYSTEMS WHERE THE CRITICAL
COMBINATION OCCURS.

THE SUBCOMMITTEE HAS ENDEAVORED TO CONSULT THE BEST AVAILABLE SOURCES. IT SHOULD BE
NOTED THAT INFORMATION OF THIS KIND IS SUBJECT TO CHANGE. THE OBJECTIVE OF THE SUBCOMMITTEE
IN PRESENTING THIS INFORMATION IS ONLY TO ILLUSTRATE THE POTENTIAL IMPACT OF THE RESULTS
TEST.

STATE LEGISLATURES

THERE APPEARS TO BE A LACK OF PROPORTIONAL REPRESENTATION IN ONE OR BOTH HOUSES OF

THE STATE LEGISLATURES IN THE FOLLOWING STATES WITH SIGNIFICANT MINORITY POPULATIONS: 442

ALABAMA, ALASKA, ARIZONA, ARKANSAS, *153  CALIFORNIA, COLORADO, CONNECTICUT, DELAWARE,
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FLORIDA, GEORGIA, KANSAS, KENTUCKY, ILLINOIS, INDIANA, LOUISIANA, MARYLAND, MASSACHUSETTS,
MISSISSIPPI, MISSOURI, NEW JERSEY, NEW MEXICO, NEW YORK, NORTH CAROLINA, OKLAHOMA,
PENNSYLVANIA, RHODE ISLAND, SOUTH CAROLINA, SOUTH DAKOTA, TENNESSEE, TEXAS, UTAH, AND
VIRGINIA.

IN ADDITION, THERE APPEAR TO BE ADDITIONAL ‘OBJECTIVE FACTORS OF DISCRIMINATION‘ PRESENT
IN VIRTUALLY EVERY ONE OF THESE STATES. FOR EXAMPLE, ACCORDING TO THE UNITED STATES
COMMISSION ON CIVIL RIGHTS, EVERY STATE LISTED HAS SOME DEFINITE HISTORY OF DISCRIMINATION.
443 THIS OFTEN HAS BEEN EXEMPLIFIED IN THE EXISTENCE OF SEGREGATED OR ‘DUAL‘ SCHOOL

SYSTEMS. 444 IN ADDITION, THE COUNCIL OF STATE GOVERNMENTS HAS REPORTED THAT ALASKA,
ARIZONA, ARKANSAS, COLORADO, DELAWARE, FLORIDA, GEORGIA, ILLINOIS, INDIANA, KENTUCKY,
LOUISIANA, MARYLAND, NEW JERSEY, NEW MEXICO, NEW YORK, NORTH CAROLINA, OKLAHOMA,
PENNSYLVANIA, RHODE ISLAND, SOUTH CAROLINA, SOUTH DAKOTA, TENNESSEE AND VIRGINIA PROVIDE
FOR THE CANCELLATION OF REGISTRATION FOR FAILURE TO VOTE, A TYPICAL ‘OBJECTIVE FACTOR OF

DISCRIMINATION.‘ 445

**326  THE COUNCIL HAS ALSO REPORTED THAT ALABAMA, ALASKA, ARIZONA, CALIFORNIA,
COLORADO, ILLINOIS, INDIANA, MISSISSIPPI, NEW JERSEY, NEW YORK, NORTH CAROLINA, PENNSYLVANIA,
RHODE ISLAND, TENNESSEE, TEXAS, AND UTAH ESTABLISH A MINIMUM RESIDENCE REQUIREMENT

BEFORE ELECTIONS, ANOTHER TYPICAL ‘OBJECTIVE FACTOR OF DISCRIMINATION.‘ 446 FURTHER,
ACCORDING TO COUNCIL SUCH STATES AS ALASKA, ARKANSAS, CALIFORNIA, COLORADO, DELAWARE,
FLORIDA, ILLINOIS, INDIANA, KENTUCKY, MISSOURI, NEW MEXICO, OKLAHOMA, PENNSYLVANIA,
TENNESSEE, TEXAS, AND UTAH HAVE ESTABLISHED STAGGERED ELECTORAL TERMS FOR MEMBERS OF

THE STATE SENATE, STILL ANOTHER ‘OBJECTIVE FACTOR OF DISCRIMINATION.‘ 447

FROM THE FOREGOING, THE SUBCOMMITTEE CONCLUDES THAT THERE IS A DISTINCT POSSIBILITY OF
COURT-ORDERD RESTRUCTURING WITH REGARD TO THE SYSTEM OF ELECTING MEMBERS OF AT LEAST

THIRTY-TWO STATE LEGISLATURES IF THE RESULTS TEST IS ADOPTED FOR SECTION 2. 448 (SEE CHART A.)

THE SUBCOMMITTEE EMPHASIZES THAT THE THREE OR FOUR ‘OBJECTIVE FACTOR OF DISCRIMINATION‘
DISCUSSED ABOVE ARE BY NO MEANS EXHAUSTIVE OF THE POSSIBILITIES. ADDITIONAL FACTORS WHICH
MIGHT SERVE AS A BASIS FOR COURT-ORDERED CHANGES OF SYSTEMS FOR ELECTING MEMBERS OF
STATE *154  LEGISLATURES WHICH HAVE NOT ACHIEVED PROPORTIONAL REPRESENTATION INCLUDE:
DISPARITY IN LITERACY RATES BY RACE, EVIDENCE OF RACIAL BLOC VOTING, A HISTORY OF ENGLISH-
ONLY BALLOTS, DISPARITY IN DISTRIBUTION OF SERVICES BY RACE, NUMBERED ELECTORAL POSTS,
PROHIBITIONS ON SINGLE-SHOT VOTING, MAJORITY VOTE REQUIREMENTS, SIGNIFICANT CANDIDATE
COST REQUIREMENTS, SPECIAL REQUIREMENTS FOR INDEPENDENT OR THIRD PARTY CANDIDATES, OFF-
YEAR ELECTIONS, AND THE LIKE.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

**327  MUNICIPALITIES

ILLUSTRATIVE OF THE MUNICIPALITIES IN JEOPARDY OF COURT-ORDERED CHANGE UNDER THE NEW
RESULTS TEST ARE THE FOLLOWING:

ANCHORAGE, ALASKA
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THE CITY OF ANCHORAGE HAS AN ASSEMBLY COMPOSED OF ELEVEN MEMBERS, ALL OF WHOM ARE
ELECTED AT-LARGE. THERE ARE NO MINORITY MEMBERS IN THE ASSEMBLY, BUT MINORITIES COMPRISE
APPROXIMATELY 15 PERCENT OF THE POPULATION OF ANCHORAGE. THIS LACK OF PROPORTIONAL
REPRESENTATION, WHEN COMBINED WITH THE AT-LARGE VOTING PRACTICE, AS WELL AS EVIDENCE OF
SEGREGATION IN THE LOCAL SCHOOLS (ACCORDING TO THE U.S. COMMISSION ON CIVIL RIGHTS) MIGHT
WELL RESULT IN EXTENSIVE JUDICIAL RESTRUCTURING OF THE ANCHORAGE SYSTEM.

*155  BALTIMORE, MD.

THE CITY COUNCIL OF BALTIMORE IS COMPOSED OF 18 MEMBERS, THREE ELECTED FROM EACH SIX
DISTRICTS. THERE ARE SIX MINORITY MEMBERS OF THE 18 MEMBERS ON THE COUNCIL, OF 33.3 PERCENT
OF THE MEMBERSHIP. HOWEVER, MINORITIES COMPRISE 56.2 PERCENT OF THE BALTIMORE POPULATION.
**328  OTHER FACTORS IN BALTIMORE INCLUDE A HISTORY OF DISCRIMINATION AND DUAL SCHOOL

SYSTEMS (ACCORDING TO THE U.S. COMMISSION ON CIVIL RIGHTS), AND THE EXISTENCE OF FILING FEES
FOR SOME CITY OFFICES. THE COMBINATION OF FACTORS IN BALTIMORE WOULD LIKELY RESULT IN

RESTRUCTURING THE BALTIMORE CITY ELECTORAL PROCESS BY COURT ORDER. 449

BIRMINGHAM, ALA.

THE BIRMINGHAM CITY COUNCIL HAS NINE AT-LARGE SEATS, TWO OF WHICH ARE OCCUPIED BY
MEMBERS OF A MINORITY GROUP (22.2 PERCENT). MINORITIES COMPRISE 56 PERCENT OF BIRMINGHAM'S
POPULATION. THIS LACK OF PROPORTIONALITY, WHEN ASSESSED IN LIGHT OF THE HISTORY OF
DISCRIMINATION AND SEGREGATED SCHOOLS (ACCORDING TO THE U.S. COMMISSION ON CIVIL RIGHTS
AND THE COURTS), AS WELL AS THE AT-LARGE VOTING PRACTICE LEADS TO THE CONCLUSION THAT THE
BIRMINGHAM CITY COUNCIL WOULD LIKELY BE RESTRUCTURED BY COURT-ORDER.

BOSTON, MASS.

THE BOSTON CITY COUNCIL IS COMPOSED OF NINE MEMBERS ELECTED AT-LARGE. ONE COUNCIL
MEMBER IS A MEMBER OF A MINORITY GROUP (11.1 PERCENT). MINORITIES COMPRISE 30 PERCENT OF THE
POPULATION OF BOSTON. THIS LACK OF PROPORTIONAL REPRESENTATION, WHEN ASSESSED IN LIGHT OF
THE AT-LARGE VOTING PRACTICE, A HISTORY OF DUAL SCHOOL SYSTEMS AS WELL AS A HISTORY OF
DISCRIMINATION IN BOSTON (ACCORDING TO THE U.S. COMMISSION ON CIVIL RIGHTS) WOULD LIKELY
RESULT IN JUDICIALLY ORDERED REORGANIZATION OF THE SYSTEM FOR ELECTING THE BOSTON CITY
COUNCIL.

CINCINNATI, OHIO

THE CINCINNATI CITY COUNCIL IS COMPOSED OF NINE MEMBERS ELECTED AT-LARGE. ONE MEMBER
OF THE COUNCIL IS A MEMBER OF A MINORITY GROUP (11.1 PERCENT). THE MINORITY POPULATION OF
CINCINNATI IS AT LEAST 33 PERCENT. THIS LACK OF PROPORTIONALITY AND THE AT-LARGE ELECTORAL
PRACTICE, WHEN WEIGHED IN LIGHT OF THE HISTORY OF SEGREGATED SCHOOLS IN CINCINNATI,
(ACCORDING TO THE U.S. COMMISSION ON CIVIL RIGHTS), WILL LIKELY RESULT IN RESTRUCTURING OF
THE SYSTEM FOR ELECTING MEMBERS IN THE CITY COUNCIL.

DOVER, DEL.
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THE CITY COUNCIL OF DOVER IS COMPRISED OF EIGHT MEMBERS ELECTED AT-LARGE. ONE IS A MEMBER
OF A MINORITY GROUP (12.5 PERCENT). MINORITIES COMPRISE 31.5 PERCENT OF DOVER'S POPULATION.
THIS LACK OF PROPORTIONAL REPRESENTATION, WHEN COMBINED WITH THE AT-LARGE VOTING *156
PRACTICE, MIGHT WELL RESULT IN EXTENSIVE JUDICIAL RESTRUCTURING OF DOVER'S SYSTEM.

**329  FORT LAUDERDALE, FLA.

FORT LAUDERDALE HAS A CITY COUNCIL COMPOSED OF FOUR MEMBERS, ALL OF WHOM ARE ELECTED
AT-LARGE. THERE ARE NO MINORITIES ON THE COUNCIL, WHEREAS THE MINORITY POPULATION OF FORT
LAUDERDALE IS 22.4 PERCENT. THIS LACK OF PROPORTIONALITY IN THE CITY COUNCIL COUPLED WITH
THE AT-LARGE SYSTEM WOULD LIKELY RESULT IN COURT-ORDERED RESTRUCTURING OF THE ELECTORAL
SYSTEM OF THE CITY COUNCIL.

NEW YORK, N.Y.

THE CITY COUNCIL OF NEW YORK CITY HAS 43 MEMBERS. THIRTY-THREE MEMBERS ARE ELECTED
FROM SINGLE-MEMBER DISTRICTS, AND TWO MEMBERS ARE ELECTED AT-LARGE FROM EACH OF FIVE
BOROUGHS. OF THE 43 MEMBERS OF THE COUNCIL, EIGHT ARE MEMBERS OF A MINORITY GROUP. ALL
MINORITY MEMBERS ARE ELECTED FROM SINGLE-MEMBER DISTRICTS, AND ALL BOROUGH AT-LARGE
REPRESENTATIVES ARE WHITE. THUS, THE PERCENTAGE OF MINORITIES ON THE CITY COUNCIL IS 18.6
PERCENT WHEREAS THE PERCENTAGE OF MINORITIES IN NEW YORK CITY IS APPROXIMATELY 40 PERCENT.
THE LACK OF PROPORTIONAL REPRESENTATION BY RACE ON THE NEW YORK CITY COUNCIL, WHEN
COMBINED WITH THE AT-LARGE VOTING PRACTICE, AND THE HISTORY OF DISCRIMINATION IN NEW YORK
CITY INCLUDING THE HISTORY OF DUAL SCHOOL SYSTEMS (ACCORDING TO THE U.S. COMMISSION ON
CIVIL RIGHTS) WOULD RENDER THE NEW YORK CITY COUNCIL ELECTION SYSTEM SUBJECT TO COURT-
ORDERED RESTRUCTURING.

NORFOLK, VA.

THE NORFOLK CITY COUNCIL IS COMPOSED OF SEVEN MEMBERS ELECTED AT-LARGE. ONE IS A MEMBER
OF A MINORITY GROUP (14 PERCENT), WHEREAS APPROXIMATELY 39 PERCENT OF THE POPULATION IS
COMPRISED OF MINORITIES. THIS LACK OF PROPORTIONAL REPRESENTATION BY RACE ON THE CITY
COUNCIL, WHEN VIEWED IN CONJUNCTION WITH THE AT-LARGE VOTING PRACTICE, LEADS TO THE
CONCLUSION THAT THE ELECTORAL SYSTEM FOR THE CITY COUNCIL OF NORFOLK WOULD UNDERGO
RECONSTRUCTION BY COURT-ORDER.

PITTSBURGH, PA.

THE PITTSBURGH CITY COUNCIL HAS NINE AT-LARGE SEATS, ONE OF WHICH IS OCCUPIED BY A
MEMBER OF A MINORITY GROUP (11.1 PERCENT). MINORITIES COMPRISE 25.3 PERCENT OF THE PITTSBURGH
POPULATION. THIS LACK OF PROPORTIONAL REPRESENTATION, WHEN COMBINED WITH THE AT-LARGE
VOTING PRACTICE AND HISTORY OF SEGREGATED SCHOOLS (ACCORDING TO THE U.S. COMMISSION ON
CIVIL RIGHTS, AND THE COURTS), MIGHT WELL RESULT IN EXTENSIVE JUDICIAL RESTRUCTURING OF
PITTSBURGH'S SYSTEM.

MEMBERS OF THE CITY COUNCIL OF SAN DIEGO ARE ELECTED AT-LARGE. ONE OF THE EIGHT
COUNCIL MEMBERS IS A MEMBER OF A MINORITY GROUP (12.5 PERCENT) WHEREAS MINORITIES
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COMPRISE APPROXIMATELY 24 PERCENT OF *157  **330  THE POPULATION OF SAN DIEGO. THIS LACK OF
PROPORTIONAL REPRESENTATION WHEN COMBINED WITH THE AT-LARGE VOTING PRACTICE AS WELL
AS HISTORY OF SEGREGATED SCHOOLS (ACCORDING TO THE U.S. COMMISSION ON CIVIL RIGHTS) MIGHT,
WELL RESULT IN EXTENSIVE JUDICIAL RESTRUCTURING OF SAN DIEGO'S SYSTEM OF ELECTING MEMBERS
OF THE CITY COUNCIL.

SAVANNAH, GA.

THE CITY COUNCIL OF SAVANNAH HAS EIGHT MEMBERS, TWO ELECTED AT LARGE AND SIX BY DISTRICT.
TWO ARE MEMBERS OF A MINORITY GROUP, WHEREAS 50 PERCENT OF THE POPULATION OF SAVANNAH
IS COMPRISED OF MINORITIES. WHEN COMBINED WITH THE OTHER FACTORS IN SAVANNAH SUCH AS THE
HISTORY OF SEGREGATED SCHOOLS (ACCORDING TO THE COURTS), IT BECOMES APPARENT THE SYSTEM
FOR ELECTING THE CITY COUNCIL OF SAVANNAH WILL LIKELY BE CHANGED BY COURT-ORDER IF THE
RESULTS TEST IS ESTABLISHED IN SECTION 2.

WATERBURY, CONN.

THE CITY OF WATERBURY, CONNECTICUT IS GOVERNED BY A BOARD OF ALDERMEN. THE BOARD
CONSISTS OF 15 MEMBERS, ALL OF WHOM ARE ELECTED ON AN AT-LARGE BASIS. THERE IS ONE MINORITY
ON THE BOARD, WHEREAS THERE IS A MINORITY POPULATION OF 16.5 PERCENT IN WATERBURY. THIS LACK
OF PROPORTIONAL REPRESENTATION BY RACE, WHEN COMBINED WITH THE AT-LARGE VOTING PRACTICE
AND HISTORY OF SEGREGATED SCHOOLS (ACCORDING TO THE COURTS), WOULD LIKELY RESULT IN
A COURT-ORDERED RESTRUCTURING OF THE SYSTEM FOR SELECTING THE BOARD OF ALDERMEN OF
WATERBURY.

THESE EXAMPLES ARE BUT A FEW ILLUSTRATIONS OF LITERALLY THOUSANDS OF ELECTORAL SYSTEMS
ACROSS THE COUNTRY WHICH MAY UNDERGO MASSIVE JUDICIAL RESTRUCTURING SHOULD THE

PROPOSED RESULTS TEST BE ADOPTED. 450 THE INFORMATION PRESENTED HAS DEALT WITH STATE
LEGISLATURES AND MUNICIPALITIES, BUT OTHER POLITICAL SUBDIVISIONS SUCH AS SCHOOL BOARDS
AND UTILITY DISTRICTS WOULD BE SUBJECT TO THE SAME JUDICIAL SCRUTINY SHOULD THE NEW
STANDARD BE ADOPTED.

THE SUBCOMMITTEE IS WELL AWARE THAT PROPONENTS OF THE RESULTS TEST CONSIDER THIS
DISCUSSION OF THE IMPACT OF SECTION 2 TO EXAGGERATE THE SITUATION CONSIDERABLY. IN RESPONSE,
THE SUBCOMMITTEE WOULD MAKE THE FOLLOWING GENERAL OBSERVATIONS: FIRST, THE BURDEN OF
PROOF IN THIS CASE RESTS WITH THOSE WHO WOULD SEEK TO ALTER THE LAW, NOT THOSE WHO WOULD
DEFEND IT. SECOND, THE SUBCOMMITTEE DOES NOT BELIEVE THAT PROPONENTS OF THE RESULTS TEST
HAVE BEEN CONVINCING IN EXPLAINING HOW THE TEST WOULD WORK IN A MANNER OTHER THAN
THAT DESCRIBED IN THIS SECTION. IN SHORT, WHERE IN THE TEXT OF H.R. 3112 OR ELSEWHERE IS
THERE ANYTHING WHICH PRECLUDES A SECTION 2 VIOLATION IN THE CIRCUMSTANCES DESCRIBED IN
STATES AND MUNICIPALITIES IN THIS SECTION? INDEED, THE RESULTS TEST WOULD SEEM TO DEMAND
A VIOLATION IN THESE CIRCUMSTANCES. FINALLY, THE SUBCOMMITTEE IS UTTERLY CONFOUNDED AS
TO WHAT KIND OF EVIDENCE COULD BE SUBMITTED TO A COURT BY A DEFENDANT JURISDICTION IN
ORDER TO OVERCOME THE LACK OF PROPORTIONAL REPRESENTATION. WHAT EVIDENCE WOULD REBUT
EVIDENCE OF LACK OF PROPORTIONAL REPRESENTATION (AND THE EXISTENCE OF AN ADDITIONAL
‘OBJECTIVE‘ FACTOR OF DISCRIMINATION)? **331  *158  THE SUBCOMMITTEE HAS YET TO HEAR A
CONVINCING RESPONSE. IN MOBILE, FOR EXAMPLE, THE ABSENCE OF DISCRIMINATORY PURPOSE ON THE
PART OF THE CITY, AS WELL AS THE EXISTENCE OF LEGITIMATE, NON-DISCRIMINATORY REASONS BEHIND
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THEIR CHALLENGED ELECTORAL STRUCTURE (AT-LARGE SYSTEM) WAS CONSIDERED INSUFFICIENT TO
OVERCOME THE LACK OF PROPORTIONAL REPRESENTATION. REPEATEDLY, THE SUBCOMMITTEE HAS BEEN
‘REASSURED‘ THAT SUCH CONCERNS ARE NOT WELL FOUNDED BECAUSE A COURT WOULD CONSIDER THE
‘TOTALITY OF CIRCUMSTANCES‘. AS NOTED IN SECTION VI(A), THIS BEGS THE BASIC QUESTION: WHAT
IS THE STANDARD FOR EVALUATING ANY EVIDENCE, INCLUDING THE ‘TOTALITY OF CIRCUMSTANCES‘,
UNDER THE RESULTS TEST? WHAT IS THE ULTIMATE STANDARD BY WHICH THE COURT ASSESSES
WHATEVER EVIDENCE IS BEFORE IT? APART FROM THE STANDARD OF PROPORTIONAL REPRESENTATION,
THIS SUBCOMMITTEE SEES NO SUCH STANDARD.

VII. SECTION 5 OF THE ACT

ON APRIL 22, 1980, THE SUPREME COURT REVISITED THE ISSUE OF THE CONSTITUTIONALITY OF THE
VOTING RIGHTS ACT AND REACHED THE SAME CONCLUSION THAT IT HAD SOME FOURTEEN YEARS

EARLIER IN SOUTH CAROLINA V. KATZENBACH. 451 IN CITY OF ROME V. UNITED STATES, 452 THE COURT
ADDRESSED THE QUESTION, AS IT HAD BEEN POSITED BY THE CITY OF ROME, GEORGIA, IN AN ATTEMPT
TO SEEK RELEASE FROM THE SECTION 5 PRECLEARANCE REQUIREMENTS OF THE ACT.

IN FINDING THAT THE ACT WAS INDEED A CONSTITUTIONAL AND AN APPROPRIATE CONGRESSIONAL
ACTIVITY PURSUANT TO THE DICTATES OF SECTION 2 OF THE FIFTEENTH AMENDMENT, THE COURT,
THROUGH JUSTICE MARSHALL, SPECIFICALLY EXAMINED THE APPLICABILITY OF SECTION 5 SINCE THE
1975 AMENDMENTS TO THE ACT. CITING EXTENSIVELY FROM HOUSE AND SENATE REPORTS, IT WAS NOTED
THAT ALTHOUGH GAINS HAD BEEN MADE BY BLACKS IN THE COVERED JURISDICTIONS:

CONGRESS FOUND THAT A SEVEN-YEAR EXTENSION OF THE ACT WAS NECESSARY TO PRESERVE THE
‘LIMITED AND FRAGILE‘ ACHIEVEMENTS OF THE ACT AND TO PROMOTE FURTHER AMELIORATION OF

VOTING DISCRIMINATION. 453

ACCORDINGLY, THE COURT CONCLUDED THAT, PREDICATED UPON CONGRESSIONAL FINDINGS OF FACT,
ITS LEGISLATIVE ACTIONS HAD A SOUND CONSTITUTIONAL BASIS. THE COURT STATED:

WHEN VIEWED IN THIS LIGHT, CONGRESS' CONSIDERED DETERMINATION THAT AT LEAST ANOTHER
SEVEN YEARS OF STATUTORY REMEDIES WERE NECESSARY TO COUNTER THE PERPETUATION OF 95 YEARS
OF VOTING DISCRIMINATION IS BOTH UNSURPRISING AND UNASSAILABLE. THE EXTENSION OF THE ACT,

THEN, WAS PLAINLY A CONSTITUTIONAL METHOD OF ENFORCING THE FIFTEENTH AMENDMENT. 454

IT IS WELL-SETTLED, THEN, THAT CONGRESS CAN, THROUGH ITS POWERS DERIVED FROM SECTION 2 OF
THE FIFTEENTH AMENDMENT, ENACT LEGISLATION TO REMEDY IDENTIFIABLE VOTING DISCRIMINATION
WHEN FOUNDED UPON SUFFICIENT FACTUAL FINDINGS.

*159  **332  A. OPERATION OF PRECLEARANCE

IN ADDITION TO AN EXAMINATION OF THE CONSTITUTIONALITY OF PRECLEARANCE THE
SUBCOMMITTEE BELIEVES THAT A REVIEW OF THE OPERATION OF PRECLEARANCE AS IT PRESENTLY
APPLIES IS NECESSARY IN ORDER TO ASSESS THE ACT.

A JURISDICTION SEEKING TO PRECLEAR A VOTING CHANGE UNDER THE SECTION 5 HAS THE BURDEN
OF SHOWING THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA OR THE ATTORNEY
GENERAL THAT THE VOTING CHANGE SUBMITTED FOR REVIEW ‘DOES NOT HAVE THE PURPOSE AND WILL
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NOT HAVE THE EFFECT‘ OF DENYING OR ABRIDGING ‘THE VOTING RIGHTS OF A COVERED MINORITY.‘
SINCE FEW OF THE COVERED JURISDICTIONS HAVE USED JUDICIAL PRECLEARANCE, MOST EXPERIENCE
HAS INVOLVED THE DEPARTMENT OF JUSTICE, WHICH, FOR EXAMPLE, RECEIVED 7,300 SUBMISSION IN 1980.
455

ALTHOUGH THE DEPARTMENT OF JUSTICE HAS ISSUED NO GUIDELINES OR REGULATIONS REGARDING

THE ‘EFFECTS‘ TEST OF SECTION 5, 456 AN APPARENT PATTERN OF THE APPLICATION OF THE STANDARD
HAS EMERGED FROM THE EXPERIENCE OF JURISDICTIONS COVERED BY THE PRECLEARANCE MECHANISM
OF THE ACT. NO LONGER IS THE OBJECTIVE EQUAL ACCESS IN REGISTRATION AND VOTING, BUT
RATHER A STRUCTURING OF ELECTION SYSTEMS THAT TRANSLATES INTO METHODS OF MAXIMIZING THE
REPRESENTATION OF MINORITIES BY MEMBERS OF THEIR OWN GROUP. THE POLICY OF THE DEPARTMENT
OSTENSIBLY IS FOUNDED UPON THE LANGUAGE IN SECTION 5, WHICH APPLIES TO ‘ANY VOTING
QUALIFICATION OR PREREQUISITE TO VOTING, OR STANDARD PRACTICE, OR PROCEDURE WITH RESPECT
TO VOTING‘ THAT IS DIFFERENT FROM THAT IN EFFECT ON THE DATE USED TO DETERMINE COVERAGE

PURSUANT TO SECTION 4(B). 457

IN EVALUATING CERTAIN SUBMISSIONS, SUCH AS REAPPORTIONMENT OR REDISTRICTING PLANS,
AS WELL AS ANNEXATIONS, THE DEPARTMENT ‘APPLIES THE LEGAL STANDARDS THAT HAVE BEEN

DEVELOPED BY THE COURTS. 458 YET, THERE HAVE BEEN FEW SUITS FOR JUDICIAL PRECLEARANCE-- A

TOTAL OF 25 SINCE 1975. 459 THE PERTINENT CASES HAVE CREATED A SYSTEM OF LAW WHICH HAS NOT

ALWAYS PROVIDED CLEAR GUIDANCE. 460

B. CONTINUED COVERAGE AND BAIL-OUT

THE SUBCOMMITTEE ALSO CONCERNED ITSELF, WITH AN INQUIRY AIMED AT A DETERMINATION OF
THE CONTINUING NATURE OF THE ‘EXCEPTIONAL CONDITIONS‘ WITHIN THE COVERED JURISDICTIONS.
461 THE SUBCOMMITTEE FINDS THAT SUCH A DETERMINATION IS NECESSARY IN ORDER TO INSURE THAT
ANY FURTHER CONTINUATION OF COVERAGE COMPORTS WITH CONSTITUTIONAL PRINCIPLES. HOWEVER
NEARLY EVERY WITNESS ACKNOWLEDGED SOME NEED FOR THE CONTINUANCE **333  *160  OF SECTION

5 COVERAGE. 462 STILL THERE WAS AN ACKNOWLEDGEMENT BY MANY WITNESSES THAT PROGRESS HAS

BEEN MADE AND THAT THE CONDITIONS EXISTENT IN 1982 ARE NOT THOSE OF 1965, 1970, OR 1975. 463

ACCORDINGLY, THE SUBCOMMITTEE RECOGNIZES THAT ALTHOUGH THE NEED FOR COVERAGE MAY
CONTINUE, IT NOTES THAT GREAT STRIDES HAVE BEEN MADE BY MINORITIES IN THE ELECTORAL
PROCESS IN THE COVERED JURISDICTIONS. MOREOVER, IT APPEARS THAT THE HISTORIC ABUSES OF
1965 ARE CLEARLY NOT AS WIDESPREAD AS THEY WERE FOUND TO BE BY PREVIOUS CONGRESSES.
AN EXAMINATION OF MINORITY REGISTRATION FIGURES ILLUSTRATES AN EXAMPLE OF INCREASED

PARTICIPATION. 464

C. BAIL-OUT CRITERIA IN HOUSE LEGISLATION

OF THE VARIOUS PROPOSALS DEALING WITH A RELEASE MECHANISM FROM THE ACT, ALL GENERALLY
TEND TO ESTABLISH CRITERIA WHICH MUST BE MET BEFORE A COVERED JURISDICTION CAN ESCAPE OR
BAILOUT FROM SECTION 5 COVERAGE. DURING THE COURSE OF THE HEARINGS, MANY WITNESSES CITED

THE NEED FOR A BAILOUT, NOTING THAT SUCH A GOAL IS NOT ONLY DESIRABLE BUT APPROPRIATE. 465
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HISTORICALLY, THE TEST FOR BAIL-OUT HAS ALWAYS BEEN THAT FOR A SPECIFIED NUMBER OF
YEARS, THE PETITIONING JURISDICTION HAD NOT USED A TEST OR DEVICE ‘FOR THE PURPOSE OR
WITH THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.‘
ALTHOUGH THE ORIGINAL PERIOD OF COVERAGE WAS FOR FIVE YEARS PAST 1965, VOTING RIGHTS
LEGISLATION IN 1970 AND 1975 AGGREGATED THIS PERIOD TO SEVENTEEN YEARS. ACCORDINGLY,
ABSENT CONGRESSIONAL ACTION, THOSE JURISDICTIONS ORIGINALLY COVERED IN 1965 WOULD HAVE
AN OPPORTUNITY AFTER AUGUST 6, 1982, TO PETITION THE U.S. DISTRICT COURT FOR THE DISTRICT
OF COLUMBIA FOR RELEASE FROM SECTION 5 COVERAGE. SUCCESSFUL PETITIONS, HOWEVER, WOULD
REMAIN WITHIN THE JURISDICTION OF THE DISTRICT COURT FOR A PERIOD OF FIVE ADDITIONAL YEARS.
466

THE SUBCOMMITTEE CHOSE TO BEGIN ITS ANALYSIS OF BAIL-OUT CRITERIA WITH THE PROVISIONS OF
H.R. 3112. THIS BILL EXTENDS THE PRESENT ACT UNTIL *161  **334  1984, AND THEREAFTER UTILIZES A
TEN-YEAR PERIOD FOR ASSESSING THE PROPOSED NEW BAIL-OUT CRITERIA:

A DECLARATORY JUDGMENT UNDER THIS SECTION SHALL ISSUE ONLY IF SUCH COURT DETERMINES
THAT DURING THE TEN YEARS PRECEDING THE FILING OF THE ACTION, AND DURING THE PENDENCY OF
SUCH ACTION (THE FOLLOWING ELEMENTS HAVE BEEN SATISFIED):

THEREAFTER, THE BILL SETS OUT A SERIES OF ELEMENTS, EACH OF WHICH IS NECESSARY IN ORDER TO
ACCOMPLISH A SUCCESSFUL RELEASE.

ELEMENT 1.-- NO SUCH TEST OR DEVICE HAS BEEN USED WITHIN SUCH STATE OR POLITICAL
SUBDIVISION FOR THE PURPOSE OR WITH THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO
VOTE ON ACCOUNT OF RACE OR COLOR OR (IN THE CASE OF A STATE OR SUBDIVISION SEEKING A
DECLARATORY JUDGMENT UNDER THE SECOND SENTENCE OF THIS SUBSECTION) IN CONTRAVENTION OF
THE GUARANTEES OF SUBSECTION (F)(2).

THE USE OF ‘NO TEST OR DEVICE‘ HAS BEEN THE SOLE ELEMENT FOR THE DURATION OF THE ACT, AND
AS WAS NOTED BY ASSISTANT ATTORNEY GENERAL REYNOLDS A ‘. . . LARGE NUMBER OF JURISDICTIONS

WOULD BE ABLE TO MEET THAT TEST AT THIS STAGE. 467

ELEMENT 2.-- NO FINAL JUDGMENT OF ANY COURT OF THE UNITED STATES, OTHER THAN THE DENIAL OF
DECLARATORY JUDGMENT UNDER THIS SECTION, HAS DETERMINED THAT DENIALS OR ABRIDGEMENTS
OF THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR HAVE OCCURRED ANYWHERE IN THE TERRITORY
OF SUCH STATE OR POLITICAL SUBDIVISION OR (IN THE CASE OF A STATE OR SUBDIVISION SEEKING
A DECLARATORY JUDGMENT UNDER THE SECOND SENTENCE OF THIS SUBSECTION) THAT DENIALS OR
ABRIDGEMENTS OF THE RIGHT TO VOTE IN CONTRAVENTION OF THE GUARANTEES OF SUBSECTION (F)
(2) HAVE OCCURED ANYWHERE IN THE TERRITORY OF SUCH STATE OR SUBDIVISION AND NO CONSENT
DECREE, SETTLEMENT, OR AGREEMENT HAS BEEN ENTERED INTO RESULTING IN ANY ABANDONMENT OF
A VOTING PRACTICE CHALLENGED ON SUCH GROUNDS; AND NO DECLARATORY JUDGMENT UNDER THIS
SECTION SHALL BE ENTERED DURING THE PENDENCY OF AN ACTION COMMENCED BEFORE THE FILING
OF AN ACTION UNDER THIS SECTION AND ALLEGING SUCH DENIALS OR ABRIDGEMENTS OF THE RIGHT
TO VOTE.

THIS SECTION BASICALLY ESTABLISHES THREE TYPES OF BARS TO BAIL-OUT; JUDICIAL FINDINGS
OF DISCRIMINATION CONCERNING THE RIGHT TO VOTE; CONSENT DECREES ENTERED INTO BY WHICH
VOTING PRACTICES HAVE BEEN ABANDONED; AND PENDING ACTIONS ALLEGING DENIALS OF THE RIGHT
TO VOTE.
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A VIOLATION OF THE ‘FINAL JUDGMENT‘ ASPECT WOULD OBVIOUSLY CONSTITUTE STRONG EVIDENCE
THAT THE JURISDICTION HAS NOT ABIDED BY THE PRINCIPLES UPON WHICH THE ACT IS FOUNDED
AND HAS NOT ACTED IN GOOD FAITH. ACCORDING TO ASSISTANT ATTORNEY GENERAL REYNOLDS,
SOME 17 JURISDICTIONS WOULD BE PRECLUDED FROM BAIL-OUT SOLELY AS A RESULT OF THIS FACTOR,

ALTHOUGH HE DOES NOT VIEW IT AS BEING ‘AN ONEROUS REQUIREMENT.‘ 468

WITH REGARD TO THE ‘CONSENT DECREE‘ BAN, THE SUBCOMMITTEE BELIEVES THAT TO PRECLUDE
BAIL-OUT FOR A JURISDICTION, SOLELY BECAUSE IT HAS ENTERED INTO A CONSENT DECREE,
SETTLEMENT, OR AGREEMENT RESULTING IN ANY *162  **335  ABANDONMENT OF A CHALLENGED
VOTING PRACTICE WITHOUT MORE IS INCONSISTENT WITH ESTABLISHED PRACTICES AND PRUDENT
LEGAL PRINCIPLES. IT IS SOUND PUBLIC POLICY THAT LITIGATION SHOULD BE AVOIDED WHERE POSSIBLE;
YET, THE INCLUSION OF CONSENT DECREES AS A BAR TO BAIL-OUT CAN ONLY ENGENDER PROLONGED
LITIGATION THAT WILL ONLY DETRACT FROM THE LONG-TERM GOALS OF THE ACT. AS ASSISTANT
ATTORNEY GENERAL REYNOLDS STATED,

. . . CLEARLY THE PREFERENCE IS TO SETTLE CASES AND TO TRY TO OBTAIN CONSENT DECREES AND
THAT IS A WAY TO RESOLVE THESE LITIGATIONS IF WE CAN. (ELEMENT 2) SEEMS TO ME TO SOUND LIKE IT

MIGHT BE A DISINCENTIVE TO JURISDICTIONS TO ENTER THAT KIND OF ARRANGEMENT. 469

THE BAR RELATING TO PENDENCY OF ACTIONS ALLEGING DENIALS OF THE RIGHT TO VOTE IS ALSO
OF CONCERN TO THE SUBCOMMITTEE. CLEARLY, LITIGIOUS PARTIES COULD PRECLUDE A JURISDICTION
FROM A BAIL-OUT WITHOUT ANY LOCAL CONTROL WHATSOEVER. MOREOVER, THIS PROVISION IGNORES
THE EXISTING ‘PROBATIONARY‘ PERIOD AFTER BAIL-OUT.

ELEMENT 3.-- NO FEDERAL EXAMINERS UNDER THIS ACT HAVE BEEN ASSIGNED TO SUCH STATE OR
POLITICAL SUBDIVISION.

THIS ELEMENT WOULD PRECLUDE BAIL-OUT IF, DURING THE PREVIOUS TEN-YEAR PERIOD, EITHER
THE ATTORNEY GENERAL OR A COURT, HAD ORDERED THE APPOINTMENT OF FEDERAL EXAMINERS.
INASMUCH AS THE USE OF FEDERAL EXAMINERS ENTAILS, ‘DISPLACING THE DISCRETIONARY FUNCTIONS

OF LOCAL VOTER REGISTRATION OFFICIALS,‘ 470 IT IS BY ITS VERY NATURE AN EXTRAORDINARY
USE OF POWER BEYOND LOCAL CONTROL. THERE IS NO APPEAL NOR REVIEW OF THE DECISION OF
THE ATTORNEY GENERAL. MOREOVER, THE SUBCOMMITTEE MUST AGREE WITH ASSISTANT ATTORNEY
GENERAL REYNOLDS IN HIS ASSESSMENT THAT IT IS UNCLEAR WHAT THIS REQUIREMENT IS DESIGNED

TO ADDRESS. 471

THE SUBCOMMITTEE ACKNOWLEDGES THAT IN THE YEARS IMMEDIATELY AFTER THE 1965 ACT, THE
USE OF EXAMINERS FOR REGISTRATION PURPOSES WAS SUCCESSFUL. HOWEVER, SINCE 1975, EXAMINERS

CERTIFIED BY THE ATTORNEY GENERAL HAVE BEEN UTILIZED TO LIST VOTERS IN ONLY TWO COUNTIES. 472

IT SHOULD BE NOTED THAT SINCE AUGUST 1975, THE ATTORNEY GENERAL, HOWEVER, HAS CERTIFIED 32

COUNTIES AS ‘EXAMINER COUNTIES, 473 BUT THIS HAS BEEN NECESSARY IN ORDER SIMPLY TO PROVIDE
FEDERAL OBSERVERS, FOR OBSERVERS MAY BE DIRECTED ONLY TO COUNTIES IN WHICH THERE ARE

EXAMINERS SERVING. 474

THE SUBCOMMITTEE BELIEVES THAT THIS ELEMENT IS TOTALLY BEYOND THE CONTROL OF THE
COVERED JURISDICTIONS AND COULD SERVE TO FRUSTRATE ANY INCENTIVE TO BAIL-OUT. THIS
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IS ESPECIALLY TRUE WHEN, AS NOTED, THE ASSIGNMENT OF EXAMINERS COULD BE MADE ONLY
TO FURTHER ANOTHER ADMINISTRATIVE GOAL-- THE APPOINTMENT OF OBSERVERS TO MONITOR
ELECTIONS-- WHICH DOES NOT EVEN IMPLY VOTING IRREGULARITIES.

*163  **336  ELEMENT 4.-- sUCH STATE OR POLITICAL SUBDIVISION AND ALL GOVERNMENTAL UNITS
WITHIN ITS TERRITORY HAVE COMPLIED WITH SECTION 5 OF THIS ACT, INCLUDING COMPLIANCE
WITH THE REQUIREMENT THAT NO CHANGE COVERED BY SECTION 5 HAS BEEN ENFORCED WITHOUT
PRECLEARANCE UNDER SECTION 5, AND HAVE REPEALED ALL CHANGES COVERED BY SECTION 5 TO
WHICH THE ATTORNEY GENERAL HAS SUCCESSFULLY OBJECTED OR AS TO WHICH THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA HAS DENIED A DECLARATORY JUDGMENT.

THIS REQUIREMENT WOULD BAR BAIL-OUT IF ANY VOTING LAW, PRACTICES, OR PROCEDURE
WERE IMPLEMENTED IN THE TEN-YEAR PERIOD WITHOUT PRECLEARANCE. NEEDLESS TO SAY,
THE SUBCOMMITTEE RECOGNIZES THE NECESSITY OF COVERED JURISDICTIONS, COMPLYING WITH
PRECLEARANCE. YET, IT IS CONCEIVABLE THAT, INASMUCH AS THE BAIL-OUT OF THE GREATER
JURISDICTION IS TIED TO THE LESSER, SOME MINOR CHANGE COULD WELL HAVE BEEN INSTITUTED
WITHOUT PRECLEARANCE. MOVING THE OFFICE OF THE COUNTY REGISTRAR FROM ONE FLOOR TO
ANOTHER MIGHT BE AN EXAMPLE. NEVERTHELESS, SUCH AN OMISSION WOULD PRECLUDE THE COUNTY
AS WELL AS THE STATE FROM BAIL-OUT. AS AN ATTORNEY WITH THE VOTING SECTION OF THE JUSTICE
DEPARTMENT HAS NOTED:

COMPLETE COMPLIANCE WITH THE PRECLEARANCE REQUIREMENT IS PRACTICALLY IMPOSSIBLE IN
TWO RESPECTS.

FIRST, NO MATTER HOW MANY CHANGES AN OFFICIAL SUBMITS TO THE ATTORNEY GENERAL, A
STUDENT OF SECTION 5 CAN ALWAYS FIND ANOTHER CHANGE THAT HAS NOT BEEN SUBMITTED. FOR
EXAMPLE, A PROBATE JUDGE ALWAYS SUBMITS CHANGES IN THE LOCATION OF POLLING PLACES, BUT HE
NEGLECTS TO SUBMIT THE REARRANGEMENT OF TABLES AND BOOTHS AT ONE POLLING PLACE.

SECOND, NO MATTER HOW WELL AN ELECTION ADMINISTRATOR PLANS IN ADVANCE OF AN ELECTION,
THERE WILL ALWAYS BE CHANGES THAT MUST BE IMPLEMENTED BEFORE THEY CAN BE PRECLEARED.

FOR EXAMPLE, A POLLING PLACE BURNS DOWN THE NIGHT BEFORE THE ELECTION. 475

THE SUBCOMMITTEE FEELS THAT SUCH AN ACTION SHOULD NOT ABSOLUTELY PRECLUDE BAIL-OUT
AND, THIS REQUIREMENT SHOULD NOT BE STRINGENT AS TO FORECLOSE BAIL-OUT FOR INADVERTENCE.

ELEMENT 5. THE ATTORNEY GENERAL HAS NOT INTERPOSED ANY OBJECTION (THAT HAS NOT BEEN
OVERTURNED BY A FINAL JUDGMENT OF A COURT) AND NO DECLARATORY JUDGMENT HAS BEEN
DENIED UNDER SECTION 5, WITH RESPECT TO ANY SUBMISSION BY OR ON BEHALF OF THE PLAINTIFF OR
ANY GOVERNMENTAL UNIT WITHIN ITS TERRITORY UNDER SECTION 5; AND NO SUCH SUBMISSIONS OR
DECLARATORY JUDGMENT ACTIONS ARE PENDING.

THIS ELEMENT WOULD BAR BAIL-OUT IF THERE HAS BEEN ANY OBJECTION TO A SUBMISSION FOR
PRECLEARANCE. IN THE PRACTICE OF SECTION 5 PRECLEARANCE, IT IS COMMON FOR THE ATTORNEY
GENERAL TO INTERPOSE AN OBJECTION TO A VOTING CHANGE SIMPLY BECAUSE THERE IS NOT ENOUGH
INFORMATION ON HAND FOR THE AFFIRMATIVE DECISION TO BE MADE THAT THE PROPOSAL ‘DOES NOT
HAVE THE PURPOSE AND WILL NOT HAVE THE EFFECT‘ OF *164  **337  DISCRIMINATION IN VOTING.
ACCORDINGLY, AN OBJECTION BY THE ATTORNEY GENERAL DOES NOT PER SE INDICATE BAD FAITH ON
THE PART OF THE SUBMITTING JURISDICTION. MOREOVER, IT IS NOT UNCOMMON FOR AN OBJECTION TO
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BE WITHDRAWN. 476 ASSISTANT ATTORNEY GENERAL REYNOLDS NOTED THAT OF THE 695 OBJECTIONS
THAT HAD BEEN INTERPOSED:

SOME ARE FAR MORE IMPORTANT BUT THIS (SECTION) DOES NOT DIFFERENTIATE. 477

THE SUBCOMMITTEE ACKNOWLEDGES THAT THE ‘NO OBJECTION‘ SPECIFICATION IS FOUNDED UPON A
GENERAL BASIS OF ASSURING COMPLIANCE BUT NOTES THAT THE INABILITY TO EXAMINE THE HISTORY
OF A COVERED JURISDICTION'S SUBMISSIONS MIGHT PRECLUDE BAIL-OUT DUE TO A TRIVIAL PROPOSED
CHANGE OR ONE THAT WAS ABANDONED.

ELEMENT 6.-- SUCH STATE OR POLITICAL SUBDIVISION AND ALL GOVERNMENTAL UNITS WITHIN ITS
TERRITORY--

(I) HAVE ELIMINATED VOTING PROCEDURES AND METHODS OF ELECTION WHICH INHIBIT OR DILUTE
EQUAL ACCESS TO THE ELECTORAL PROCESS;

(II) HAVE ENGAGED IN CONSTRUCTIVE EFFORTS TO ELIMINATE INTIMIDATION AND HARASSMENT OF
PERSONS EXERCISING RIGHTS PROTECTED UNDER THIS ACT; AND

(III) HAVE ENGAGED IN OTHER CONSTRUCTIVE EFFORTS, SUCH AS EXPANDED OPPORTUNITY FOR
CONVENIENT REGISTRATION AND VOTING FOR EVERY PERSON OF VOTING AGE AND THE APPOINTMENT
OF MINORITY PERSONS AS ELECTION OFFICIALS THROUGHOUT THE JURISDICTION AND AT ALL STAGES
OF THE ELECTION AND REGISTRATION PROCESS.

THE CRITERIA OF THIS SECTION WOULD REQUIRE A JURISDICTION SEEKING BAIL-OUT TO PROVE THAT IT
AND ALL OF ITS POLITICAL SUBDIVISIONS HAVE ELIMINATED METHODS WHICH ‘DILUTE EQUAL ACCESS‘
TO THE ELECTORAL PROCESS, HAVE ENGAGED IN ‘CONSTRUCTIVE EFFORTS‘ TO END INTIMIDATION AND
HARASSMENT OF PERSONS ‘EXERCISING RIGHTS PROTECTED‘ UNDER THE ACT, AND HAVE ENGAGED IN
‘OTHER CONSTRUCTIVE EFFORTS‘ IN REGISTRATION AND VOTING FOR ‘EVERY‘ VOTING AGE PERSON AND
IN APPOINTING MINORITIES TO BEEN INTERPOSED: WOULD BE IN ANY OF THESE REGARDS ALTHOUGH IT
IS DIFFICULT FOR THIS SUBCOMMITTEE TO BELIEVE THAT THIS TERM IS INTENDED TO BE EMPLOYED AS
ANYTHING OTHER THAN A VEHICLE TO PROMOTE ‘AFFIRMATIVE ACTION‘ PRINCIPLES OF CIVIL RIGHTS
TO THE VOTING PROCESS.

AS ASSISTANT ATTORNEY GENERAL REYNOLDS NOTED, THIS ELEMENT, ‘WOULD INTRODUCE A WHOLE
NEW FEATURE THAT HAD NOT BEEN IN THE ACT AT THE TIME THESE JURISDICTIONS WERE COVERED AND
REQUIRE AN ADDITIONAL ELEMENT OF PROOF OTHER THAN SIMPLY REQUIRING A 10-YEAR PERIOD OF

COMPLIANCE WITH THE ACT.‘ 478 THIS SECTION, INDEED, RAISES NEW QUESTIONS REGARDING BAIL-OUT
CRITERIA NOT ONLY AS TO THE SUBSTANTIVE REQUIREMENTS BUT ALSO AS TO PROOF.

THE ASSISTANT ATTORNEY GENERAL INDICATED HIS CONCERN WHEN HE SUGGESTED THAT ‘WHAT ONE

MEANS BY INHIBIT OR DILUTE . . . WOULD BE SUBJECT TO A GREAT DEAL OF LITIGATION‘ 479 HE FURTHER
EXPRESSED HIS APPREHENSION AS TO THE CONSTRUCTIVE EFFORTS REQUIREMENTS:

*165  **338  THIS IS A REQUIREMENT WHICH DOES GO WELL BEYOND EXISTING LAW. IT IS ALSO
WELL TO REMEMBER IN TERMS OF THE BAIL-OUT THAT THE HOUSE BILL CALLS FOR COUNTIES TO
SHOW NOT ONLY THAT THEY CAN MEET THESE REQUIREMENTS BUT ALSO ALL POLITICAL SUB-UNITS
WITHIN THE COUNTIES AND THEREFORE YOU ARE TALKING, FOR BAIL-OUT PURPOSES, ABOUT MAMMOTH
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LITIGATION THAT WILL DEMONSTRATE THAT ‘CONSTRUCTIVE EFFORTS‘ HAVE BEEN MADE BY ALL OF
THESE POLITICAL SUBDIVISIONS WITHIN THE COUNTY AS WELL AS THE COUNTY AND THAT THEY HAVE

DONE WHATEVER IS NECESSARY TO INSURE THERE IS NO INHIBITION OR DILUTION OF MINORITY VOTE. 480

THE SUBCOMMITTEE BELIEVES THAT THE INTRODUCTION OF THESE NEW ELEMENTS WILL NOT AID
IN OVERCOMING PAST DISCRIMINATION EVEN IF THEY CAN BE INTERPRETED. THE SUBCOMMITTEE
DOES BELIEVE THAT THEY WILL GENERATE CONSIDERABLE LITIGATION OF AN UNCERTAIN OUTCOME. A
REASONABLE BAIL-OUT IS THE GOAL OF THE SUBCOMMITTEE, AND WHEN THIS ELEMENT IS WEIGHED
WITH THAT GOAL, THE SUBCOMMITTEE MUST RESOLVE THAT SUCH REASONABLENESS IS LOST. IT AGREES
WITH ASSISTANT ATTORNEY GENERAL REYNOLDS' COMMENT ON THE OBVIOUS RESULTS OF SUCH AN
ENACTMENT:

IT GOES BEYOND DETERMINING A VIOLATION OF THE ACT OR THE CONSTITUTION AND WOULD
REQUIRE IN EACH BAIL-OUT SUIT FULL-BLOWN LITIGATION AS TO WHETHER OR NOT THE CONDUCT
OF THE METHODS OF ELECTION HAD EITHER A PURPOSE OR EFFECT OF . . . DISCOURAGING MINORITY

PARTICIPATION. THAT IS A VERY COMPLEX KIND OF LITIGATION TO GO THROUGH IN A BAIL-OUT. 481

THE PROCESS OF BAIL-OUT MAY BECOME LARGELY IRRELEVANT IF THE PROPOSED CHANGE IN SECTION
2 IS ADOPTED. JURISDICTIONS THAT MAY BE SUCCESSFUL IN SEEKING BAIL-OUT WOULD BE SUBJECT TO
SUITS UNDER SECTION 2 BY LOCAL PLAINTIFFS DISSATISFIED WITH BAIL-OUT AND WOULD BE REQUIRED
TO RELITIGATE THE ISSUE UNDER THE SIMILAR STANDARD INCORPORATED IN THE HOUSE VERSION OF
SECTION 2.

VIII. CONSTITUTIONALITY OF HOUSE LEGISLATION

COMPLETELY APART FROM THE PUBLIC POLICY MERITS OF THE HOUSE-PROPOSED AMENDMENTS TO
THE VOTING RIGHTS ACT, THE SUBCOMMITTEE BELIEVES THAT THERE ARE SERIOUS CONSTITUTIONAL
CONCERNS ABOUT THOSE CHANGES. IT IS CONCEIVABLE THAT THE HOUSE-AMENDMENTS COULD RENDER
SUBSTANTIAL PARTS OF THE VOTING RIGHTS ACT CONSTITUTIONALLY INVALID.

A. SECTION 5

THE FIRST CONCERN RELATES TO THE ‘INPERPETUITY‘ EXTENSION OF THE PRECLEARANCE
OBLIGATIONS IN SECTION 5 OF THE VOTING RIGHTS ACT. UNLIKE EARLIER ‘EXTENSIONS‘ OF THE
PRECLEARANCE OBLIGATION WHICH HAVE BEEN FOR LIMITED PERIODS, THE HOUSE LEGISLATION WOULD
MAKE THIS OBLIGATION PERMANENT. RATHER THAN ONLY HAVING TO MAINTAIN ‘CLEAN-HANDS‘ FOR A
FIVE-YEAR PERIOD OR A SEVEN-YEAR PERIOD (I.E. AVOIDED THE USE OF A PROHIBITED ‘TEST OR DEVICE‘
FOR THAT TIME), H.R. 3112 WOULD IMPOSE A PERMANENT OBLIGATION UPON A COVERED STATE TO SECURE
THE PERMISSION *166  **339  OF THE JUSTICE DEPARTMENT FOR PROPOSED CHANGES IN ELECTION LAWS
AND PROCEDURES.

THE CONSTITUTIONAL FOUNDATION OF THE VOTING RIGHTS ACT RESTED IN LARGE PART UPON
ITS TEMPORARY AND REMEDIAL NATURE. WHILE RECOGNIZING THAT THE ACT WAS AN ‘UNCOMMON
EXERCISE OF CONGRESSIONAL POWER‘, THE SUPREME COURT IN SOUTH CAROLINA V. KATZENBACH
NEVERTHELESS CONCLUDED THAT:

EXCEPTIONAL CIRCUMSTANCES CAN JUSTIFY LEGISLATIVE MEASURES NOT OTHERWISE APPROPRIATE.
482
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WHILE RECOGNIZING THE INTRUSIONS UPON TRADITIONAL CONCEPTS OF FEDERALISM BY THE VOTING
RIGHTS ACT, THE COURT UPHELD THE PRE-CLEARANCE PROCEDURE AS A PURELY REMEDIAL MEASURE
PREMISED UPON THE ENFORCEMENT AUTHORITY OF CONGRESS UNDER SECTION 2 OF THE FIFTEENTH

AMENDMENT. 483

IT IS DIFFICULT FOR THIS SUBCOMMITTEE TO UNDERSTAND HOW SUCH CIRCUMSCRIBED AUTHORITY
IN CONGRESS CAN JUSTIFY A PERMANENT EXTENSION OF THIS ‘UNCOMMON EXERCISE‘ OF LEGISLATIVE
POWER. IF THE JUSTIFICATION FOR THE VOTING RIGHTS ACT IS THE EXISTENCE OF ‘EXCEPTIONAL‘
CIRCUMSTANCES IN THE COVERED JURISDICTIONS (PRIMARILY IN THE SOUTH) AS STATED BY THE COURT

IN KATZENBACH, AND REITERATED MORE RECENTLY IN CITY OF ROME V. UNITED STATES, 484 BY WHAT
AUTHORITY IS CONGRESS ABLE TO ENACT LEGISLATION REQUIRING PERMANENT PRE-CLEARANCE?
‘EXCEPTIONAL CIRCUMSTANCES, BY VERY DEFINITION, CANNOT EXIST IN PERPETUITY. THE PROPOSED
HOUSE BILL ATTEMPTS TO INSTITUTIONALIZE AN EXTRAORDINARY RELATIONSHIP BETWEEN THE STATES
AND CONGRESS-- ONE UPHELD BY THE COURT ONLY TO THE EXTENT THAT CONGRESS CONCLUDED THAT
THAT ‘EXCEPTIONAL‘ CIRCUMSTANCES OBTAINED IN CERTAIN PARTS OF THE COUNTRY. AS ATTORNEY
GENERAL WILLIAM FRENCH SMITH REMARKED:

THE SUPREME COURT IN SUSTAINING THE ACT TOOK SPECIAL CARE TO NOTE THE TEMPORARY NATURE

OF THE SPECIAL PROVISIONS. 485

IN VIEW OF THE SUBCOMMITTEE, REASONABLE INDIVIDUALS CAN DIFFER WITH RESPECT TO WHETHER
OR NOT ‘EXCEPTIONAL‘ CONDITIONS CONTINUE TO EXIST WITHIN COVERED JURISDICTIONS WITH
REGARD TO THE STATUS OF VOTING RIGHTS AND, HENCE, WHETHER OR NOT A FURTHER TEMPORARY
EXTENSION OF THE PRECLEARANCE OBLIGATION CAN BE JUSTIFIED. IT IS EXTREMELY DIFFICULT,
HOWEVER, FOR THE SUBCOMMITTEE TO CONCLUDE THAT SUCH CONDITIONS REQUIRE A PERMANENT RE-
ORDERING OF THE FEDERAL STRUCTURE OF OUR GOVERNMENT.

MS. HINERFELD, REPRESENTING THE LEAGUE OF WOMEN VOTERS, FOR EXAMPLE, TESTIFIED THAT:

THE EXTRAORDINARY CONDITIONS THAT EXISTED AT THE TIME OF KATZENBACH, OF COURSE, ARE NOT

THE CONDITIONS THAT EXIST TODAY AND I THINK THAT WE ARE ALL GRATEFUL FOR THAT FACT. 486

*167  **340  WHILE SUCH FIGURES ARE NOT CONCLUSIVE, IT IS INTERESTING TO NOTE THAT
REGISTRATION RATES FOR MINORITY VOTERS IN SUCH COVERED STATES AS ALABAMA, LOUISIANA,
MISSISSIPPI, AND SOUTH CAROLINA EXCEED THE AVERAGE NATIONAL MINORITY REGISTRATION RATE.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
MINORITY REGISTRATION, SINCE THE PASSAGE OF THE VOTING RIGHTS ACT HAS RISEN SUBSTANTIALLY

IN EVERY COVERED STATE. (CHART C) IN MISSISSIPPI, FOR EXAMPLE, IT HAS RISEN FROM 6.7 PERCENT IN
1964 TO 72.2 PERCENT IN 1980, SIGNIFICANTLY SURPASSING MINORITY REGISTRATION RATES IN SUCH NON-
COVERED JURISDICTIONS AS NEW YORK (46.5 PERCENT), NEW JE SEY (48.9 PERCENT), AND KANSAS (40.3
PERCENT). *168

**341  AGAIN, IT IS IMPORTANT TO EMPHASIZE THAT SUCH DATA IS NOT PRESENTED TO SUGGEST THAT
NO EXTENSION OF THE PRECLEARANCE OBLIGATION IS WARRANTED. FEW WOULD ARGUE THAT ALL
TRACES OF THE DISCRIMINATORY HISTORY THAT EXISTED IN SOME OF THESE COVERED JURISDICTIONS
HAS BEEN ERADICATED BY THE PASSAGE OF YEARS SINCE THE ORIGINAL VOTING RIGHTS ACT. WHAT
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THEY DO SUGGEST HOWEVER-- QUITE CLEARLY TO THE SUBCOMMITTEE-- IS THAT SUBSTANTIAL
PROGRESS HAS BEEN MADE IN THESE JURISDICTIONS IN THE PAST 17 YEARS WITH REGARD TO VOTING
RIGHTS. HOWEVER, MANY MORE YEARS OF PRE-CLEARANCE ARE NECESSARY, THERE SHOULD PROPERLY
COME A TIME WHEN THIS ‘EXCEPTIONAL‘ REMEDY WILL NO LONGER BE NECESSARY.

MR. LEVERETT TESTIFIED THAT THE EXTENSION OF SECTION 5 IN PERPETUITY WOULD RAISE SERIOUS
CONSTITUTIONAL QUESTIONS:

MAKING IT PERMANENT, AS H.R. 3112 PURPORTS TO DO, SUBJECT ONLY TO A BAILOUT PROCEDURE THAT
IS SO STRINGENT THAT I THINK HARDLY ANY POLITICAL SUBDIVISION COULD EVER SATISFY IT, DOES
RAISE SERIOUS QUESTIONS BECAUSE THE ACT WAS JUSTIFIED ON THE BASIS OF THE EMERGENCY THAT
EXISTED AND THE FACT THAT THERE WAS SUCH A GREAT DISPARITY IN THE NUMBER OF MINORITIES THAT
WERE REGISTERED. WELL, THE PREDICATE OF THAT NO LONGER EXISTS. MINORITY REGISTRATION HAS

BECOME QUITE SUBSTANTIAL SINCE THAT TIME. 487

THE SUBCOMMITTEE AGREES THAT INDEED SERIOUS CONSTITUTIONAL QUESTIONS ARE PRESENTED BY
THE PROPOSAL TO EXTEND SECTION 5 IN PERPETUITY.

TO PROPONENTS OF H.R. 3112 WHO WOULD ARGUE THAT NEW BAIL-OUT PROVISIONS MITIGATE
THE PERMANENT NATURE OF THE NEW PRECLEARANCE OBLIGATION, THE SUBCOMMITTEE RESPONDS
THAT THIS WOULD BE THE CASE ONLY IF THE BAIL-OUT WERE REASONABLY DESIGNED TO AFFORD
AN OPPORTUNITY FOR RELEASE FROM PRECLEARANCE BY THOSE JURISDICTIONS WITHIN WHICH
‘EXCEPTIONAL‘ CIRCUMSTANCES NO LONGER EXISTED. THE SUBCOMMITTEE BELIEVES STRONGLY THAT

SUCH IS NOT THE CASE. AS DISCUSSED IN MORE DETAIL ABOVE, 488 IT IS OUR VIEW THAT THE BAIL-OUT IN
H.R. 3112 IS WHOLLY UNREASONABLE AND AFFORD MERELY AN ILLUSORY OPPORTUNITY TO BE RELEASED
FROM COVERAGE.

*169  **342  IN THIS RESPECT, THE SUBCOMMITTEE NOTES THE OBSERVATION OF ASSISTANT ATTORNEY
GENERAL REYNOLDS IN RESPONSE TO A QUESTION ABOUT THE LIKELIHOOD OF JURISDICTIONS BAILING-
OUT UNDER THE HOUSE MEASURE:

OUR ASSESSMENT IS THAT THERE ARE VERY FEW, IF ANY, JURISDICTIONS THAT WOULD BE ABLE TO

BAIL-OUT OF COVERAGE FOR A CONSIDERABLE PERIOD OF TIME. 489

NO EVIDENCE OF ANY KIND HAS BEEN SHARED WITH THE SUBCOMMITTEE THAT WOULD CONTRADICT
THIS ASSESSMENT OF THE ‘REASONABLENESS‘ OF THE HOUSE BAIL-OUT. THIS IS A CRITICAL MATTER
SINCE THE VERY CONSTITUTIONALITY OF THE PROPOSED AMENDMENTS-- AND INDEED OF THE
PRECLEARANCE PROVISION ITSELF-- RESTS UPON SUCH AN AFFIRMATIVE FINDING.

B. SECTION 2

THE OTHER MAJOR CONSTITUTIONAL PROBLEM ARISING FROM THE HOUSE MEASURE RELATES TO
THE PROPOSED CHANGE IN SECTION 2 WHICH SUBSTITUTES A RESULTS TEST FOR THE PRESENT INTENT
STANDARD FOR IDENTIFYING VOTING DISCRIMINATION.

THE SUBCOMMITTEE NOTES AS A PRELIMINARY CONSIDERATION THAT THIS WOULD OVERTURN THE

RULING OF THE SUPREME COURT IN THE CITY OF MOBILE V. BOLDEN DECISION 490 INTERPRETING BOTH
SECTION 2 AND THE FIFTEENTH AMENDMENT (UPON WHICH SECTION 2 IS PREDICATED) TO REQUIRE A
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FINDING OF PURPOSEFUL OR INTENTIONAL DISCRIMINATION. IT IS A SERIOUS MATTER FOR CONGRESS
TO ATTEMPT TO OVER-RULE THE SUPREME COURT, PARTICULARLY WHEN THAT ACTION RELATES TO
A CONSTITUTIONAL INTERPRETATION BY THE COURT. AS FORMER ATTORNEY GENERAL BELL HAS
OBSERVED, FOR EXAMPLE:

MY VIEW, BASED ON LONG EXPERIENCE IN GOVERNMENT AND OUT IS THAT THE SUPREME COURT
SHOULD NOT BE OVERRULED BY CONGRESS EXCEPT FOR THE MOST COMPELLING AND EXTRAORDINARY
CIRCUMSTANCES . . . TO OVERRULE THE MOBILE DECISION BY STATUTE WOULD BE AN EXTREMELY

DANGEROUS COURSE OF ACTION UNDER OUR FORM OF GOVERNMENT. 491

COMPLETELY APART FROM THE PUBLIC POLICY IMPLICATIONS OF OVERTURNING A SUPREME COURT
DECISION, THERE ARE IMPORTANT QUESTIONS RELATING TO WHETHER OR NOT CONGRESS HAS THE
CONSTITUTIONAL AUTHORITY TO UNDERTAKE SUCH AN ACTION. ALTHOUGH SECTION 2 OF THE VOTING
RIGHTS ACT HAS ALWAYS BEEN CONSIDERED A RESTATEMENT OF THE FIFTEENTH AMENDMENT TO THE
CONSTITUTION, IT IS, OF COURSE, TRUE THAT CONGRESS MAY CHOOSE TO AMEND SECTION 2 TO ACHIEVE
SOME OTHER PURPOSE. IN OTHER WORDS, THE SUBCOMMITTEE RECOGNIZES THAT SECTION 2 NEED NOT
BE MAINTAINED INDEFINITELY AS THE STATUTORY EMBODIMENT OF THE FIFTEENTH AMENDMENT.

TO THE EXTENT, HOWEVER, THAT THE SUPREME COURT HAS CONSTRUED THE FIFTEENTH AMENDMENT
TO REQUIRE SOME DEMONSTRATION OF PURPOSEFUL DISCRIMINATION IN ORDER TO ESTABLISH A
CONSTITUTIONAL VIOLATION, AND TO THE EXTENT THAT SECTION 2 IS ENACTED BY CONGRESS UNDER
THE *170  **343  CONSTITUTIONAL AUTHORITY OF THE FIFTEENTH AMENDMENT, THE SUBCOMMITTEE
DOES NOT BELIEVE THAT CONGRESS IS EMPOWERED TO LEGISLATE OUTSIDE THE PARAMETERS SET BY
THE COURT, INDEED BY THE CONSTITUTION.

SECTION 2 OF THE FIFTEENTH AMENDMENT PROVIDES:

CONGRESS SHALL ENFORCE THE PROVISIONS OF THIS ARTICLE BY APPROPRIATE LEGISLATION.

CONGRESS, HOWEVER, IS NOT EMPOWERED HERE OR ANYWHERE ELSE IN THE CONSTITUTION TO
‘DEFINE‘ OR TO ‘INTERPRET‘ THE PROVISIONS OF THE FIFTEENTH AMENDMENT, BUT SIMPLY TO ‘ENFORCE‘
THOSE SUBSTANTIVE CONSTITUTIONAL GUARANTEES ALREADY IN EXISTENCE. TO ALLOW CONGRESS TO
INTERPRET THE SUBSTANTIVE LIMITS OF THE FIFTEENTH AMENDMENT IN A MORE EXPANSIVE MANNER
(OR INDEED IN A DISPARATE MANNER) THAN THE COURT IS TO SHARPLY ALTER THE APPORTIONMENT OF
POWERS UNDER OUR CONSTITUTIONAL SYSTEM OF SEPARATED POWERS.

IT IS ALSO TO ENLARGE SUBSTANTIALLY THE AUTHORITY OF THE FEDERAL GOVERNMENT AT
THE EXPENSE OF THE STATE GOVERNMENTS SINCE IT MUST BE RECOGNIZED THAT THE FIFTEENTH
AMENDMENT FUNDAMENTALLY INVOLVES A RESTRAINT UPON THE AUTHORITY OF STATE GOVERNMENTS
AND A CONFERRAL OF AUTHORITY UPON THE FEDERAL GOVERNMENT. TO PERMIT CONGRESS ITSELF TO
DEFINE THE NATURE OF THIS AUTHORITY, IN CONTRAVENTION OF THE SUPREME COURT, IS TO INVOLVE

CONGRESS IN A JUDICIAL FUNCTION TOTALLY OUTSIDE ITS PROPER PURVIEW. 492

THE ENACTMENT OF A RESULTS TEST IN SECTION 2 WOULD BE EQUALLY IMPROPER TO THE EXTENT
THAT ITS PROPONENT PURPORTED TO EMPLOY THE FOURTEENTH AMENDMENT AS ITS CONSTITUTIONAL
PREDICATE. AS WITH THE FIFTEENTH AMENDMENT, THE SUPREME COURT HAS REPEATEDLY MADE CLEAR
THAT IT IS NECESSARY TO PROVE SOME DISCRIMINATORY MOTIVE OR PURPOSE IN ORDER TO ESTABLISH

A CONSTITUTIONAL VIOLATION UNDER THE EQUAL PROTECTION CLAUSE. 493
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WHILE PROPONENTS OF THE NEW RESULTS TEST ARGUE THAT SELECTED SUPREME COURT DECISIONS

EXIST TO JUSTIFY THE EXPANSIVE EXERCISE OF CONGRESSIONAL AUTHORITY PROPOSED HERE 494 THIS
SUBCOMMITTEE REJECTS THESE ARGUMENTS. NO COURT DECISION APPROACHES THE PROPOSITION
BEING ADVOCATED HERE THAT CONGRESS MAY STRIKE DOWN ON A NATIONWIDE BASIS AN ENTIRE CLASS
OF LAWS THAT ARE NOT UNCONSTITUTIONAL AND THAT INVOLVE SO FUNDAMENTALLY THE RIGHTS OF
REPUBLICAN SELF-GOVERNMENT GUARANTEED TO EACH STATE UNDER ARTICLE IV, SECTION 4 OF THE
CONSTITUTION.

IT MUST BE EMPHASIZED AGAIN THAT WHAT CONGRESS IS PURPORTING TO DO IN SECTION 2 IS VASTLY
DIFFERENT THAN WHAT IT DID IN THE ORIGINAL VOTING RIGHTS ACT IN 1965. IN SOUTH CAROLINA
V. KATZENBACH, THE COURT RECOGNIZED EXTRAORDINARY REMEDIAL POWERS IN CONGRESS UNDER

SECTION 2 OF THE FIFTEENTH AMENDMENT, 495 KATZENBACH DID NOT AUTHORIZE CONGRESS TO REVISE
THE NATION'S ELECTION LAWS AS IT SAW FIT. RATHER, THE COURT THERE MADE CLEAR THAT THE
REMEDIAL POWER BEING EMPLOYED BY CONGRESS IN *171  **344  THE ORIGINAL ACT WAS FOUNDED
UPON THE ACTUAL EXISTENCE OF A SUBSTANTIVE CONSTITUTIONAL VIOLATION REQUIRING SOME
REMEDY. IN KATZENBACH, FOLLOWING A DETAILED DESCRIPTION OF A HISTORY OF CONSTITUTIONAL
VIOLATIONS IN THE COVERED JURISDICTIONS, CHIEF JUSTICE WARREN CONCLUDED THAT:

UNDER THESE CIRCUMSTANCES, THE FIFTEENTH AMENDMENT HAS CLEARLY BEEN VIOLATED, 495A

(EMPHASIS ADDED)

WHILE KATZENBACH AND LATER CITY OF ROME HELD THAT THE EXTRAORDINARY POWERS EMPLOYED
BY CONGRESS IN SECTION 5 WERE OF A CLEARLY REMEDIAL CHARACTER, AND THEREFORE JUSTIFIED
THE EXTRAORDINARY PROCEDURES ESTABLISHED IN SECTION 5, THERE IS ABSOLUTELY NO RECORD
TO SUGGEST THAT THE PROPOSED CHANGE IN SECTION 2 INVOLVES A SIMILAR REMEDIAL EXERCISE.
BECAUSE SECTION 2 APPLIES IN SCOPE TO THE ENTIRE NATION, THERE IS THE NECESSITY OF
DEMONSTRATING THAT THE ‘EXCEPTIONAL‘ CIRCUMSTANCES FOUND BY THE KATZENBACH COURT TO
EXIST IN THE COVERED JURISDICTIONS IN FACT PERMEATED THE ENTIRE NATION (ALTHOUGH AGAIN BY
ITS VERY DEFINITION THE CONCEPT OF ‘EXCEPTIONALITY‘ WOULD SEEM TO PRECLUDE SUCH A FINDING).

THERE HAS BEEN NO SUCH EVIDENCE OFFERED DURING EITHER THE HOUSE OR SENATE HEARINGS.
INDEED, THE SUBJECT OF VOTING DISCRIMINATION OUTSIDE THE COVERED JURISDICTIONS HAS BEEN
VIRTUALLY IGNORED DURING HEARINGS IN EACH CHAMBER. INDEED AS THE STRONGEST ADVOCATES
OF THE HOUSE MEASURE THEMSELVES ARGUED, A PROPOSED FLOOR AMENDMENT TO EXTEND
PRECLEARANCE NATIONALLY WAS ‘ILL-ADVISED‘ BECAUSE NO FACTUAL RECORD EXISTED TO JUSTIFY

THIS STRINGENT CONSTITUTIONAL REQUIREMENT. 496

DURING ONE EXCHANGE, DR. FLEMMING, THE DIRECTOR OF THE U.S. CIVIL RIGHTS COMMISSION
ACKNOWLEDGED THAT THE 420-PAGE, 1981 REPORT OF THE COMMISSION ON VOTING RIGHTS

VIOLATIONS 497 CONTAINED NO INFORMATION WHATSOEVER ABOUT CONDITIONS OUTSIDE THE COVERED

JURISDICTIONS. 498 IN THE TOTAL ABSENCE OF SUCH EVIDENCE, IT IS IMPOSSIBLE FOR CONGRESS TO
SERIOUSLY CONTEND THAT THE PERMANENT, NATIONWIDE CHANGE PROPOSED IN THE STANDARD FOR
IDENTIFYING CIVIL RIGHTS VIOLATIONS IS A ‘REMEDIAL‘ EFFORT. AS A RESULT, THERE CAN BE LITTLE
DOUBT THAT SUCH A CHANGE IS OUTSIDE THE LEGISLATIVE AUTHORITY OF CONGRESS. IN SHORT,
IT IS THE VIEW OF THIS SUBCOMMITTEE THAT THE PROPOSED CHANGE IN SECTION 2 IS CLEARLY

UNCONSTITUTIONAL, AS WELL AS IMPRUDENT PUBLIC POLICY. 499
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MOREOVER, A RETROACTIVE RESULTS TEST OF THE SORT CONTEMPLATED IN THE HOUSE AMENDMENTS
TO SECTION 2 (THE TEST WOULD APPLY TO EXISTING ELECTORAL STRUCTURES AS WELL AS CHANGES IN
THOSE STRUCTURES) HAS NEVER BEEN APPROVED BY THE COURT EVEN WITH REGARD TO JURISDICTIONS
WITH A *172  **345  PERVASIVE HISTORY OF CONSTITUTIONAL VIOLATIONS. IN SOUTH CAROLINA
V. KATZENBACH, THE PROSPECTIVE NATURE OF THE SECTION 5 PROCESS (APPLICABLE ONLY TO
CHANGES IN VOTING LAWS AND PROCEDURES) WAS ESSENTIAL TO THE COURT'S DETERMINATION OF

CONSTITUTIONALITY. 500 THIS WAS CLOSELY RELATED TO FINDINGS BY CONGRESS THAT GOVERNMENTS
IN CERTAIN AREAS OF THE COUNTRY WERE ERECTING NEW BARRIERS TO MINORITY PARTICIPATION IN THE
ELECTORAL PROCESS EVEN FASTER THAN THEY COULD BE DISMANTLED BY THE COURTS. THUS, EVEN
WITH REGARD TO COVERED JURISDICTIONS, THE COURT HAS NEVER UPHELD A LEGISLATIVE ENACTMENT
THAT WOULD APPLY THE EXTRAORDINARY TEST OF SECTION 5 TO EXISTING STATE AND LOCAL LAWS AND
PROCEDURES.

ONE OTHER GENERAL OBSERVATION MUST NOT BE OVERLOOKED. IN ITS EFFORTS TO ENACT CHANGES
IN THE VOTING RIGHTS ACT THAT WOULD LEAD TO AN EFFECTIVE REVERSAL OF MOBILE, THE HOUSE
INVITES THE FEDERAL JUDICIARY TO STRIKE DOWN AN UNIDENTIFIED (AND UNIDENTIFIABLE) NUMBER
OF ELECTION LAWS, SOME OF RECENT VINTAGE AND SOME REACHING BACK OVER CENTURIES. THE
CONNECTION WHICH ANY OF THESE LAWS MAY HAVE WITH ACTUAL VIOLATIONS OF THE FIFTEENTH
AMENDMENT, PAST, PRESENT, OR FUTURE, IS LEFT ENTIRELY TO SPECULATION. WITHOUT A FAR
MORE CLEARLY DEMONSTRATED CONNECTION, IT CAN ONLY BE CONCLUDED THAT THE PROPOSED
AMENDMENT EXCEEDS THE POWER OF CONGRESS UNDER SECTION 2 OF THE FIFTEENTH AMENDMENT,
WHATEVER ONE'S CONSTITUTIONAL THEORIES ARE ABOUT THE ENFORCEMENT ROLE OF CONGRESS
UNDER THE RECONSTRUCTION AMENDMENTS AND HOWEVER INNOVATIVE AND CREATIVE ONE IS IN
JUSTIFYING EXERCISE OF CONGRESSIONAL LEGISLATIVE AUTHORITY.

FINALLY, THERE IS A STRONG FEELING AMONG SOME OF THE MEMBERS OF THE SUBCOMMITTEE
THAT THE PROPOSED CHANGE IN SECTION 2 IS UNCONSTITUTIONAL FOR ONE FURTHER REASON.
IN SHORT, THE RESULTS TEST BY FOCUSING LEGISLATIVE AND JUDICIAL SCRUTINY SO INTENSELY
UPON CONSIDERATIONS OF RACE AND COLOR, COMPLETELY APART FROM ACTS OF PURPOSEFUL
D SCRIMINATION, IS OFFENSIVE TO THE BASIC COLOR-BLIND OBJECTIVES OF THE CONSTITUTION
GENERALLY AND OF THE FOURTEENTH AND FIFTEENTH AMENDMENTS SPECIFICALLY. AS PROFESSOR VAN
ALSTYNE HAS OBSERVED:

THE AMENDMENTS MUST INVARIABLY OPERATE . . . TO CREATE RACIALLY DEFINED WARDS
THROUGHOUT MUCH OF THE NATION AND TO COMPEL THE WORST TENDENCIES TOWARD RACE-BASED

ALLEGIANCES AND DIVISIONS. 501

THE KINDS OF RACIAL CALCULATIONS REQUIRED, FOR EXAMPLE, BY THE JUSTICE DEPARTMENT IN

THE EVENTS LEADING UP TO THE CASE OF UNITED STATES JEWISH ORGANIZATIONS V. CAREY 502 IS
BUT AN ILLUSTRATION OF THE DEPTH OF THE RACIAL CONSCIOUSNESS INJECTED INTO LEGISLATIVE

DECISION-MAKING BY A RESULTS OR EFFECTS TEST FOR DISCRIMINATION. 503 UNDER THE PROPOSED
CHANGE IN SECTION 2, THIS KIND OF RACIALLY-PREOCCUPIED DECISION MAKING PROCESS WOULD
BECOME THE NORM. RATHER THAN POINTING OUR NATION IN THE DIRECTION OF A **346  *173  ‘ COLOR-
BLIND‘ SOCIETY IN WHICH RACIAL CONSIDERATIONS BECOME IRRELEVANT-- AS WAS THE PURPOSE OF
THE ORIGINAL VOTING RIGHTS ACT-- THE PROPOSED AMENDMENT TO SECTION 2 WOULD MOVE THIS
NATION IN PRECISELY THE OPPOSITE DIRECTION. CONSIDERATIONS OF RACE AND COLOR WOULD BECOME
OMNIPRESENT AND DOMINANT. IN THE VIEW OF THE SUBCOMMITTEE, THIS IS INCONSISTENT WITH EITHER
THE PURPOSE OR THE SPIRIT OF THE FOURTEENTH AND FIFTEENTH AMENDMENTS TO THE CONSTITUTION.
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IN CONCLUSION, THE SUBCOMMITTEE BELIEVES THAT THE HOUSE-PROPOSED AMENDMENTS TO THE
VOTING RIGHTS ACT RUN SUBSTANTIALLY AFOUL OF THE PROVISIONS OF THE CONSTITUTION. ON THOSE
GROUNDS ALONE, THEY SHOULD BE REJECTED.

IX. RECOMMENDATIONS AND SECTION-BY-SECTION ANALYSIS

THE SUBCOMMITTEE ON THE CONSTITUTION RECOMMENDS TO THE FULL COMMITTEE ON THE
JUDICIARY A TEN-YEAR EXTENSION OF THE TEMPORARY PROVISIONS OF THE VOTING RIGHTS ACT
WITHOUT AMENDMENT. THIS WOULD REPRESENT THE LONGEST EXTENSION OF THESE PROVISIONS IN
THE HISTORY OF THE VOTING RIGHTS ACT. IN PARTICULAR, THE SUBCOMMITTEE WOULD RECOMMEND
THE RETENTION OF THE INTENT STANDARD IN PLACE OF THE NEW RESULTS STANDARD ADOPTED IN THE
HOUSE-APPROVED MEASURE, AND THE EXTENSION OF THE PRECLEARANCE PROCEDURE TO COVERED
JURISDICTIONS FOR A PERIOD OF TEN YEARS, RATHER THAN THE PERMANENT EXTENSION OF THESE

PROVISIONS ADOPTED IN THE HOUSE-APPROVED MEASURE. 504 WHILE THERE IS SUBSTANTIAL SENTIMENT
ON THE SUBCOMMITTEE IN FAVOR OF THE DEVELOPMENT OF A ‘REASONABLE‘ BAIL-OUT MECHANISM
FOR JURISDICTIONS THAT HAVE COMPORTED THEMSELVES IN A NON-DISCRIMINATORY MANNER FOR
A SUSTAINED PERIOD OF TIME, THE SUBCOMMITTEE IS NOT OPPOSED TO THE DEVELOPMENT OF A
FAIR BAIL-OUT MECHANISM AT SOME SUBSEQUENT STAGE OF THE LEGISLATIVE PROCESS. UNDER NO
CIRCUMSTANCES, HOWEVER, DOES IT BELIEVE THAT THE PRECLEARANCE PROCEDURE SHOULD BE MADE
PERMANENT.

APART FROM THE SECTION 2 ISSUE AND THE BAIL-OUT ISSUE, SEVERAL OTHER MATTERS OF
CONTROVERSY WERE RAISED BEFORE THE SUBCOMMITTEE. WHILE THERE IS SYMPATHY AMONG A
NUMBER OF MEMBERS OF THE SUBCOMMITTEE FOR CHANGES IN LAW IN THESE AREAS, IT HAS
NEVERTHELESS RECOMMENDED THAT PRESENT LAW BE MAINTAINED INTACT IN ORDER NOT TO UPSET
THE CONSENSUS IN BEHALF OF THAT LAW.

ONE OF THESE MATTERS IS THE QUESTION OF THE CONTINUING REQUIREMENT UNDER SECTION
203(B) OF THE ACT THAT CERTAIN JURISDICTIONS BE REQUIRED *174  **347  TO PROVIDE BILINGUAL

REGISTRATION AND ELECTION MATERIALS. 505 SENATOR HAYAKAWA TESTIFIED AGAINST RETAINING THIS
SECTION. HE CITED VARIOUS INSTANCES OF THE COSTS MANDATED BY THIS PROVISION NOTING THAT, IN
1980, FOR EXAMPLE, THE STATE OF CALIFORNIA SPENT $1.2 MILLION ON BILINGUAL ELECTION MATERIALS.
506 OTHER WITNESSES URGED THE RETENTION OF THIS PROVISION, AS DID THE ADMINISTRATION. 507

ANOTHER MATTER RAISED BY SEVERAL WITNESSES RELATED TO VENUE IN PRECLEARANCE AND BAIL-
OUT SUITS. VENUE IN SUCH CASES IS CURRENTLY RESTRICTED TO THE U.S. DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA. FORMER ATTORNEY GENERAL GRIFFIN BELL NOTED, FOR EXAMPLE, WITH
RESPECT TO SUCH RESTRICTED VENUE:

IT IS A DEPARTURE FROM THE EQUAL PROTECTION OF THE LAW AND A DISPARAGEMENT WHICH
STIGMATIZES JUDGES IN THE REGIONS COVERED BY THE ACT TO REQUIRE THAT RELIEF BE SOUGHT ONLY

FROM JUDGES IN THE DISTRICT OF COLUMBIA. 508

OTHER WITNESSES, HOWEVER, ARGUED IN BEHALF OF RETENTION OF THE PRESENT VENUE PROVISIONS.
509
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THE FINAL MATTER RAISED BY SOME WITNESSES DURING THE HEARINGS RELATED TO WHETHER OR
NOT A POLITICAL SUBDIVISION OF A STATE SHOULD BE PERMITTED TO BAIL-OUT AS A SEPARATE UNIT,

APART FROM A COVERED STATE ITSELF. IN A RECENT SUPREME COURT DECISION, 510 SECTION 4 OF THE
ACT WAS CONSTRUED TO REQUIRE THAT A POLITICAL JURISDICTION WITHIN A STATE BE PERMITTED TO
BAIL-OUT ONLY AS PART OF A GENERAL STATE BAIL-OUT. AGAIN, THE SUBCOMMITTEE CHOSE TO RETAIN
CURRENT LAW.

* * * *

*176  **348  X. CONCLUSION

FOR THE FOREGOING REASONS, THE COMMITTEE ON THE JUDICIARY'S SUBCOMMITTEE ON THE
CONSTITUTION RECOMMENDS THE ENACTMENT OF THE SUBJECT BILL EXTENDING INTACT THE VOTING
RIGHTS ACT OF 1965.

XI. COST ESTIMATE

PURSUANT TO SECTION 252(A) OF THE LEGISLATIVE REORGANIZATION ACT OF 1970 (PUBLIC LAW 91-510),
THE SUBCOMMITTEE ESTIMATES THAT THERE WILL BE MINIMAL COSTS TO THE FEDERAL GOVERNMENT
RESULTING FROM THE PASSAGE OF THIS LEGISLATION.

*177  ATTACHMENT A

QUESTIONS AND ANSWERS: INTENT V. RESULT

THE VOTING RIGHTS ACT DEBATE WILL FOCUS UPON A PROPOSED CHANGE IN THE ACT THAT
INVOLVES ONE OF THE MOST IMPORTANT CONSTITUTIONAL ISSUES TO COME BEFORE CONGRESS IN MANY
YEARS. INVOLVED IN THIS DEBATE ARE FUNDAMENTAL ISSUES INVOLVING THE NATURE OF AMERICAN
REPRESENTATIVE DEMOCRACY, FEDERALISM, CIVIL RIGHTS, AND THE SEPARATION OF POWERS. THE
FOLLOWING ARE QUESTIONS AND ANSWERS PERTAINING TO THIS PROPOSED CHANGE. IT IS NOT A SIMPLE
ISSUE.

WHAT IS THE MAJOR ISSUE INVOLVED IN THE PRESENT VOTING RIGHTS ACT DEBATE?

THE MOST CONTROVERSIAL ISSUE IS WHETHER OR NOT TO CHANGE THE STANDARD IN SECTION 2 BY
WHICH VIOLATIONS OF VOTING RIGHTS ARE IDENTIFIED FROM THE PRESENT ‘INTENT‘ STANDARD TO A
‘RESULTS‘ STANDARD. THERE IS VIRTUALLY NO OPPOSITION TO EXTENDING THE PROVISIONS OF THE ACT
OR MAINTAINING INTACT THE BASIC PROTECTIONS AND GUARANTEES OF THE ACT.

WHO IS PROPOSING TO CHANGE THE SECTION 2 STANDARD?

ALTHOUGH THE POPULAR PERCEPTION OF THE ISSUE INVOLVED IN THE VOTING RIGHTS ACT DEBATE IS
WHETHER OR NOT CIVIL RIGHTS ADVOCATES ARE GOING TO BE ABLE TO PRESERVE THE PRESENT VOTING
RIGHTS ACT, THE SECTION 2 ISSUE INVOLVES A MAJOR CHANGE IN THE LAW PROPOSED BY SOME IN THE
CIVIL RIGHTS COMMUNITY. FEW ARE URGING ANY RETRENCHMENT OF EXISTING PROTECTIONS IN THE
VOTING RIGHTS ACT. THE ISSUE RATHER IS WHETHER OR NOT EXPANDED NOTIONS OF CIVIL RIGHTS WILL
BE INCORPORATED INTO THE LAW.
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WHAT IS SECTION 2?

SECTION 2 IS THE STATUTORY CODIFICATION OF THE 15TH AMENDMENT TO THE CONSTITUTION. THE
15TH AMENDMENT PROVIDES THAT THE RIGHT OF CITIZENS TO VOTE SHALL NOT BE DENIED OR ABRIDGE
‘ON ACCOUNT OF‘ RACE OR COLOR. THERE HAS BEEN VIRTUALLY NO DEBATE OVER SECTION 2 IN THE
PAST BECAUSE OF ITS NONCONTROVERSIAL OBJECTIVES.

**349  DOES SECTION 2 APPLY ONLY TO ‘COVERED‘ JURISDICTIONS?

NO. BECAUSE IT IS A CODIFICATION OF THE 15TH AMENDMENT, IT APPLIES TO ALL JURISDICTIONS
ACROSS THE COUNTRY, WHETHER OR NOT THEY ARE A ‘COVERED‘ JURISDICTION THAT IS REQUIRED
TO ‘PRE-CLEAR‘ CHANGES IN VOTING LAWS AND PROCEDURES WITH THE JUSTICE DEPARTMENT UNDER
SECTION 5 OF THE ACT.

WHAT IS THE RELATIONSHIP BETWEEN SECTION 2 AND SECTION 5?

VIRTUALLY NONE. SECTION 5 REQUIRES JURISDICTION WITH A HISTORY OF DISCRIMINATION TO
‘PRECLEAR‘ ALL PROPOSED CHANGES IN THEIR VOTING LAWS AND PROCEDURES WITH THE JUSTICE
DEPARTMENT. SECTION 2 RESTATES THE 15TH AMENDMENT AND APPLIES TO ALL JURISDICTIONS; IT IS
NOT LIMITED EITHER, AS IS SECTION 5, TO CHANGES IN VOTING LAWS OR PROCEDURES. EXISTING LAWS
AND PROCEDURES WOULD BE SUBJECT TO SECTION 2 SCRUTINY AS WELL AS CHANGES IN THESE LAWS
AND PROCEDURES.

*178  WHAT IS THE PRESENT LAW WITH RESPECT TO SECTION 2?

THE LAW WITH RESPECT TO THE STANDARD FOR IDENTIFYING SECTION 2 (OR 15TH AMENDMENT)
VIOLATIONS HAS ALWAYS BEEN AN INTENT STANDARD. AS THE SUPREME COURT REAFFIRMED IN A
DECISION IN 1980, ‘THAT AMENDMENT PROHIBITS ONLY PURPOSEFULLY DISCRIMINATORY DENIAL OR
ABRIDGEMENT BY GOVERNMENT OF THE FREEDOM TO VOTE ON ACCOUNT OF RACE OR COLOR.‘ MOBILE
V. BOLDEN 446 U.S. 55.

DID THE MOBILE CASE ENACT ANY CHANGES IN EXISTING LAWS?

NO. THE LANGUAGE IN BOTH THE 15TH AMENDMENT AND SECTION 2 PROSCRIBES THE DENIAL OF
VOTING RIGHTS ‘ON ACCOUNT OF‘ RACE OR COLOR. THIS HAS ALWAYS BEEN INTERPRETED TO REQUIRE
PURPOSEFUL DISCRIMINATION. INDEED, THERE IS NO OTHER KIND OF DISCRIMINATION AS THE TERM HAS
TRADITIONALLY BEEN UNDERSTOOD. UNTIL THE MOBILE CASE, IT WAS SIMPLY NOT AT ISSUE THAT THE
15TH AMENDMENT AND SECTION 2 REQUIRED SOME DEMONSTRATION OF DISCRIMINATORY PURPOSE.
THERE IS NO DECISION OF THE COURT EITHER PRIOR TO OR SINCE MOBILE THAT HAS EVER REQUIRED
ANYTHING OTHER THAN AN ‘INTENT‘ STANDARD FOR THE 15TH AMENDMENT OR SECTION 2.

HASN'T THE SUPREME COURT UTILIZED A RESULTS TEST PRIOR TO THE MOBILE DECISION?

NO. THE SUPREME COURT HAS NEVER UTILIZED A RESULTS (OR AN ‘EFFECTS‘ TEST) FOR IDENTIFYING
15TH AMENDMENT VIOLATIONS. WHILE PROPONENTS OFTEN REFER TO THE DECISION OF THE COURT
IN WHITE V. REGESTER 412 U.S. 755 TO ARGUE THE CONTRARY, THIS IS SIMPLY NOT THE CASE. WHITE
WAS NOT A SECTION 2 CASE AND IT WAS NOT A 15TH AMENDMENT CASE-- IT WAS A 14TH AMENDMENT
CASE. FURTHER, WHITE REQUIRED DISCRIMINATORY PURPOSE EVEN UNDER THE 14TH AMENDMENT. THAT
WHITE REQUIRED PURPOSE WAS REITERATED BY THE COURT IN MOBILE AND, INDEED, IT WAS REITERATED
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BY JUSTICE WHITE IN DISSENT IN MOBILE. JUSTICE WHITE WAS THE AUTHOR OF THE WHITE V. REGESTER
OPINION. THE TERM RESULTS APPEARS NOWHERE IN WHITE V. REGESTER. THERE IS NO OTHER COURT
DECISION EITHER UTILIZING A RESULTS TEST UNDER SECTION 2 OR THE FIFTEENTH AMENDMENT.

**350  WHAT IS THE STANDARD FOR THE 14TH AMENDMENT'S EQUAL PROTECTION CLAUSE?

THE INTENT STANDARD HAS ALWAYS APPLIED TO THE 14TH AMENDMENT AS WELL. IN ARLINGTON
HEIGHTS V. METROPOLITAN AUTHORITY, THE SUPREME COURT STATED, ‘PROOF OF A RACIALLY
DISCRIMINATORY INTENT OR PURPOSE IS REQUIRED TO SHOW A VIOLATION OF THE EQUAL PROTECTION
CLAUSE OF THE 14TH AMENDMENT.‘ 429 U.S. 253 (1977). THIS HAS BEEN REITERATED IN A NUMBER
OF OTHER DECISIONS, WASHINGTON V. DAVIS, 426 U.S. 229 (1976); MASSACHUSETTS V. FEENEY, 442 U.S.
256 (1979). IN ADDITION, THE COURT HAS ALWAYS BEEN CAREFUL TO EMPHASIZE THE DISTINCTION
BETWEEN DE FACTO AND DE JURE DISCRIMINATION IN THE AREA OF SCHOOL BUSING. ONLY DE JURE (OR
PURPOSEFUL) DISCRIMINATION HAS EVER BEEN A BASIS FOR SCHOOL BUSING ORDERS. KEYES V. DENVER,
413 U.S. 189 (1973).

WHAT PRECISELY IS THE ‘INTENT‘ STANDARD?

THE INTENT STANDARD SIMPLY REQUIRES THAT A JUDICIAL FACT-FINDER EVALUATE ALL THE
EVIDENCE AVAILABLE TO HIMSELF ON THE BASIS OF WHETHER OR NOT IT DEMONSTRATES SOME INTENT
OR PURPOSE OR MOTIVATION ON THE PART OF THE DEFENDANT TO ACT IN A DISCRIMINATORY MANNER.
IT IS THE TRADITIONAL TEST FOR IDENTIFYING DISCRIMINATION.

*179  DOES IT REQUIRE EXPRESS CONFESSIONS OF INTENT TO DISCRIMINATE?

NO MORE THAN A CRIMINAL TRIAL REQUIRES EXPRESS CONFESSIONS OF GUILT. IT SIMPLY REQUIRES
THAT A JUDGE OR JURY BE ABLE TO CONCLUDE ON THE BASIS OF ALL THE EVIDENCE AVAILABLE TO
IT, INCLUDING CIRCUMSTANTIAL EVIDENCE OF WHATEVER KIND, THAT SOME DISCRIMINATORY INTENT
OR PURPOSE EXISTED ON THE PART OF THE DEFENDANT. SEVERAL MAJOR CASES SINCE MOBILE HAVE
HAD NO DIFFICULTY FINDING PURPOSEFUL DISCRIMINATION WITHOUT A ‘SMOKING GUN‘ OR EXPRESS
CONFESSIONS OF INTENT.

THEN IT DOES NOT REQUIRE ‘MIND-READING‘ AS SOME OPPONENTS OF THE ‘INTENT‘ STANDARD HAVE
SUGGESTED?

ABSOLUTELY NOT. ‘INTENT‘ IS PROVEN WITHOUT ‘MIND-READING‘ THOUSANDS OF TIMES EVERY DAY
OF THE WEEK IN CRIMINAL AND CIVIL TRIALS ACROSS THE COUNTRY. INDEED, IN CRIMINAL TRIALS THE
EXISTENCE OF INTENT MUST BE PROVEN ‘BEYOND A REASONABLE DOUBT.‘ IN THE CIVIL RIGHTS AREA,
THE NORMAL TEST IS THAT INTENT BE PROVEN MERELY ‘BY A PREPONDERANCE OF THE EVIDENCE.‘

HOW CAN THE INTENT OF LONG-DEAD LEGISLATORS BE DETERMINED UNDER THE PRESENT TEST?

THIS HAS NEVER BEEN NECESSARY UNDER THE 15TH AMENDMENT. IT IS IRRELEVANT WHAT THE INTENT
MAY HAVE BEEN OF ‘LONG-DEAD‘ LEGISLATORS IF THE ALLEGED DISCRIMINATORY ACTION IS BEING
MAINTAINED WRONGFULLY BY PRESENT LEGISLATORS.

WHAT KIND OF EVIDENCE CAN BE USED TO DEMONSTRATE ‘INTENT‘?
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AGAIN, LITERALLY ANY KIND OF EVIDENCE CAN BE USED TO SATISFY THIS REQUIREMENT. AS
THE SUPREME COURT NOTED IN THE ARLINGTON HEIGHTS CASE, ‘DETERMINING WHETHER INVIDIOUS
DISCRIMINATORY PURPOSES WAS A MOTIVATING FACTOR DEMANDS A SENSITIVE INQUIRY INTO SUCH
CIRCUMSTANTIAL AND DIRECT EVIDENCE AS MAY BE AVAILABLE. 429 U.S. 253, 266. AMONG THE
SPECIFIC CONSIDERATIONS THAT IT MENTIONS ARE THE HISTORICAL BACKGROUND OF AN ACTION, THE
SEQUENCE OF EVENTS LEADING TO A DECISION, THE EXISTENCE **351  OF DEPARTURES FROM NORMAL
PROCEDURES, LEGISLATIVE HISTORY, AND IMPACT OF A DECISION UPON MINORITY GROUPS, ETC.

DO YOU MEAN THAT THE ACTUAL IMPACT OR EFFECTS OF AN ACTION UPON MINORITY GROUPS CAN BE
CONSIDERED UNDER THE INTENT TEST?

YES. UNLIKE A RESULTS OR EFFECTS-ORIENTED TEST, HOWEVER, IT IS NOT DISPOSITIVE OF A VOTING
RIGHTS VIOLATION IN AND OF ITSELF, AND IT CANNOT EFFECTIVELY SHIFT BURDENS OF PROOF IN AND
OF ITSELF. IT IS SIMPLY EVIDENCE OF WHATEVER FORCE IT COMMUNICATES TO THE FACTFINDER.

WHY ARE SOME PROPOSING TO SUBSTITUTE A NEW ‘RESULTS‘ TEST IN SECTION 2?

OSTENSIBLY, IT IS ARGUED THAT VOTING RIGHTS VIOLATIONS ARE MORE DIFFICULT TO PROVE UNDER
AN INTENT STANDARD THAN THEY WOULD BE UNDER A RESULTS STANDARD.

HOW IMPORTANT SHOULD THAT CONSIDERATION BE?

COMPLETELY APART FROM THE FACT THAT THE VOTING RIGHTS ACT HAS BEEN AN EFFECTIVE TOOL
FOR COMBATING VOTING DISCRIMINATION UNDER THE PRESENT STANDARD, IT IS DEBATABLE WHETHER
OR NOT AN APPROPRIATE STANDARD SHOULD BE FASHIONED ON THE BASIS OF WHAT FACILITATES
SUCCESSFUL *180  PROSECUTIONS. ELIMINATION OF THE ‘BEYOND A REASONABLE DOUBT‘ STANDARD IN
CRIMINAL CASES, FOR EXAMPLE, WOULD CERTAINLY FACILITATE CRIMINAL CONVICTIONS. THE NATION
HAS CHOSEN NOT TO DO THIS BECAUSE THERE ARE COMPETING VALUES, E.G. FAIRNESS AND DUE
PROCESS.

WHAT IS WRONG WITH THE RESULTS STANDARD?

FIRST OF ALL, IT IS TOTALLY UNCLEAR WHAT THE ‘RESULTS‘ STANDARD IS SUPPOSED TO REPRESENT. IT
IS A STANDARD TOTALLY UNKNOWN TO PRESENT LAW. TO THE EXTENT THAT ITS LEGISLATIVE HISTORY
IS RELEVANT, AND TO THE EXTENT THAT IT IS DESIGNED TO RESEMBLE AN EFFECTS TEST, THE MAIN
OBJECTION IS THAT IT WOULD ESTABLISH AS A STANDARD FOR IDENTIFYING SECTION 2 VIOLATIONS A
‘PROPORTIONAL REPRESENTATION BY RACE‘ STANDARD.

WHAT IS MEANT BY ‘PROPORTIONAL REPRESENTATION BY RACE‘?

THE ‘PROPORTIONAL REPRESENTATION BY RACE‘ STANDARD IS ONE THAT EVALUATES ELECTORAL
ACTIONS ON THE BASIS OF WHETHER OR NOT THEY CONTRIBUTE TO REPRESENTATION IN A STATE
LEGISLATURE OR A CITY COUNCIL OR A COUNTY COMMISSION OR A SCHOOL BOARD FOR RACIAL AND
ETHNIC GROUPS IN PROPORTION TO THEIR NUMBERS IN THE POPULATION.

WHAT IS WRONG WITH ‘PROPORTIONAL REPRESENTATION BY RACE‘?

IT IS A CONCEPT TOTALLY INCONSISTENT WITH THE TRADITIONAL NOTION OF AMERICAN
REPRESENTATIVE GOVERNMENT WHEREIN ELECTED OFFICIALS REPRESENT INDIVIDUAL CITIZENS NOT
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RACIAL OR ETHNIC GROUPS OR BLOCS. IN ADDITION, AS THE COURT OBSERVED IN MOBILE, THE
CONSTITUTION ‘DOES NOT REQUIRE PROPORTIONAL REPRESENTATION AS AN IMPERATIVE OF POLITICAL
ORGANIZATION.‘ AS MADISON OBSERVED IN THE FEDERALIST NO. 10, A MAJOR OBJECTIVE OF THE
DRAFTERS OF THE CONSTITUTION WAS TO LIMIT THE INFLUENCE OF ‘FACTIONS‘ IN THE ELECTORAL
PROCESS.

COMPARE THEN THE INTENT AND THE RESULTS TESTS?

THE INTENT TEST ALLOWS COURTS TO CONSIDER THE TOTALITY OF EVIDENCE SURROUNDING AN
ALLEGED DISCRIMINATORY ACTION AND THEN REQUIRES SUCH **352  EVIDENCE TO BE EVALUATED ON
THE BASIS OF WHETHER OR NOT IT RAISES AN INFERENCE OF PURPOSE OR MOTIVATION TO DISCRIMINATE.
THE RESULTS TEST, HOWEVER, WOULD FOCUS ANALYSIS UPON WHETHER OR NOT MINORITY GROUPS
WERE REPRESENTED PROPORTIONATELY OR WHETHER OR NOT SOME CHANGE IN VOTING LAW OR
PROCEDURE WOULD CONTRIBUTE TOWARD THAT RESULT.

WHAT DOES THE TERM ‘DISCRIMINATORY RESULTS‘ MEAN?

IT MEANS NOTHING MORE THAN IS MEANT BY THE CONCEPT OF RACIAL BALANCE OR RACIAL QUOTAS.
UNDER THE RESULTS STANDARD, ACTIONS WOULD BE JUDGED, PURE AND SIMPLE, ON COLOR-CONSCIOUS
GROUNDS. THIS IS TOTALLY AT ODDS WITH EVERYTHING THAT THE CONSTITUTION HAS BEEN DIRECTED
TOWARDS SINCE THE RECONSTRUCTION AMENDMENTS, BROWN V. BOARD OF EDUCATION, AND THE
CIVIL RIGHTS ACT OF 1964. THE TERM ‘DISCRIMINATORY RESULTS‘ IS ORWELLIAN IN THE SENSE THAT IT
RADICALLY TRANSFORMS THE CONCEPT OF DISCRIMINATION FROM A PROCESS OR A MEANS TO AN END
INTO A ‘DISPARATE IMPACT‘; THIS HAS VIRTUALLY NOTHING TO DO WITH THE NOTION OF DISCRIMINATION
AS TRADITIONALLY UNDERSTOOD.

ISN'T THE ‘PROPORTIONAL REPRESENTATION BY RACE‘ DESCRIPTION AN EXTREME DESCRIPTION?

YES, BUT THE RESULTS TEST IS AN EXTREME TEST. IT IS BASED UPON JUSTICE THURGOOD MARSHALL'S
DISSENT IN THE MOBILE CASE WHICH WAS DESCRIBED *181  BY THE COURT AS FOLLOWS: THE THEORY
OF THIS DISSENTING OPINION . . . APPEARS TO BE THAT EVERY 'POLITICAL GROUP' OR AT LEAST EVERY
SUCH GROUP THAT IS IN THE MINORITY HAS A FEDERAL CONSTITUTIONAL RIGHT TO ELECT CANDIDATES
IN PROPORTION TO ITS NUMBERS.‘ THE HOUSE REPORT, IN DISCUSSING THE PROPOSED NEW ‘RESULTS‘
TEST, ADMITS THAT PROOF OF THE ABSENCE OF PROPORTIONAL REPRESENTATION ‘WOULD BE HIGHLY
RELEVANT‘.

BUT DOESN'T THE PROPOSED NEW SECTION 2 LANGUAGE EXPRESSLY STATE THAT PROPORTIONAL
REPRESENTATION IS NOT ITS OBJECTIVE?

THERE IS, IN FACT, A DISCLAIMER PROVISION OF SORTS. IT IS CLEVER, BUT IT IS A SMOKESCREEN.
IT STATES, ‘THE FACT THAT MEMBERS OF A MINORITY GROUP HAVE NOT BEEN ELECTED IN NUMBERS
EQUAL TO THE GROUP'S PROPORTION OF THE POPULATION SHALL NOT, IN AND OF ITSELF, CONSTITUTE A
VIOLATION OF THIS SECTION.‘

WHY IS THIS LANGUAGE A ‘SMOKESCREEN‘?

THE KEY, OF COURSE, IS THE ‘IN AND OF ITSELF‘ LANGUAGE. IN MOBILE, JUSTICE MARSHALL SOUGHT
TO DEFLECT THE ‘PROPORTIONAL REPRESENTATION BY RACE‘ DESCRIPTION OF HIS RESULTS THEORY
WITH A SIMILAR DISCLAIMER. CONSIDER THE RESPONSE OF THE COURT, ‘THE DISSENTING OPINION SEEKS
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TO DISCLAIM THIS DESCRIPTION OF ITS THEORY BY SUGGESTING THAT A CLAIM OF VOTE DILUTION
MAY REQUIRE, IN ADDITION TO PROOF OF ELECTORAL DEFEAT, SOME EVIDENCE OF 'HISTORICAL AND
SOCIAL FACTORS' INDICATING THAT THE GROUP IN QUESTION IS WITHOUT POLITICAL INFLUENCE.
PUTTING TO THE SIDE THE EVIDENT FACT THAT THESE GUAZY SOCIOLOGICAL CONSIDERATIONS HAVE
NO CONSTITUTIONAL BASIS, IT REMAINS FAR FROM CERTAIN THAT THEY COULD, IN ANY PRINCIPLED
MANNER, EXCLUDE THE CLAIMS OF ANY DISCRETE GROUP THAT HAPPENS FOR WHATEVER REASON, TO
ELECT FEWER OF ITS CANDIDATES THAN ARITHMETIC INDICATES THAT IT MIGHT. INDEED, THE PUTATIVE
LIMITS ARE BOUND TO PROVE ILLUSORY IF THE EXPRESS PURPOSE INFORMING THEIR APPLICATION
WOULD BE, **353  AS THE DISSENT ASSUMES, TO REDRESS THE ‘INEQUITABLE DISTRIBUTION OF
POLITICAL INFLUENCE’.‘

EXPLAIN FURTHER?

IN SHORT, THE POINT IS THAT THERE WILL ALWAYS BE AN ADDITIONAL SCINTILLA OF EVIDENCE TO
SATISFY THE ‘IN AND OF ITSELF‘ LANGUAGE. THIS IS PARTICULARLY TRUE SINCE THERE IS NO STANDARD
BY WHICH TO JUDGE ANY EVIDENCE EXCEPT FOR THE RESULTS STANDARD.

WHAT ADDITIONAL EVIDENCE, ALONG WITH EVIDENCE OF THE LACK OF PROPORTIONAL
REPRESENTATION, WOULD SUFFICE TO COMPLETE A SECTION 2 VIOLATION UNDER THE RESULTS TEST?

AMONG THE ADDITIONAL BITS OF ‘OBJECTIVE‘ EVIDENCE TO WHICH THE HOUSE REPORT REFERS
ARE A ‘HISTORY OF DISCRIMINATION‘, ‘RACIALLY POLARITY VOTING‘ (SIC), AT-LARGE ELECTIONS,
MAJORITY VOTE REQUIREMENTS, PROHIBITIONS ON SINGLE-SHOT VOTING, AND NUMBERED POSTS.
AMONG OTHER FACTORS THAT HAVE BEEN CONSIDERED RELEVANT IN THE PAST IN EVALUATING
SUBMISSIONS BY ‘COVERED‘ JURISDICTIONS UNDER SECTION 5 OF THE VOTING RIGHTS ACT ARE
DISPARATE RACIAL REGISTRATION FIGURES, HISTORY OF ENGLISH-ONLY BALLOTS, MALDISTRIBUTION OF
SERVICES IN RACIALLY DEFINABLE NEIGHBORHOODS, STAGGERED ELECTORAL TERMS, SOME HISTORY
OF DISCRIMINATION, THE EXISTENCE OF DUAL SCHOOL SYSTEMS IN THE PAST, IMPEDIMENTS TO
THIRD PARTY VOTING, RESIDENCY REQUIREMENTS, REDISTRICTING PLANS WHICH FAIL *182  TO
‘MAXIMIZE‘ MINORITY INFLUENCE, NUMBERS OF MINORITY REGISTRATION OFFICIALS, RE-REGISTRATION
OR REGISTRATION PURGING REQUIREMENTS, ECONOMIC COSTS ASSOCIATED WITH REGISTRATION, ETC.,
ETC.

THESE FACTORS HAVE BEEN USED BEFORE?

YES. IN VIRTUALLY EVERY CASE, THEY HAVE BEEN USED BY THE JUSTICE DEPARTMENT (OR BY
THE COURTS) TO ASCERTAIN THE EXISTENCE OF DISCRIMINATION IN ‘COVERED‘ JURISDICTIONS.
IT IS A MATTER OF ONE'S IMAGINATION TO COME UP WITH ADDITIONAL FACTORS THAT COULD
BE USED BY CREATIVE OR INNOVATIVE COURTS OR BUREAUCRATS TO SATISFY THE ‘OBJECTIVE‘
FACTOR REQUIREMENT OF THE ‘RESULTS‘ TEST (IN ADDITION TO THE ABSENCE OF PROPORTIONAL
REPRESENTATION). BEAR IN MIND AGAIN THAT THE PURPOSE OR MOTIVATION BEHIND SUCH VOTING
DEVICES OR ARRANGEMENTS WOULD BE IRRELEVANT.

SUMMARIZE AGAIN THE SIGNIFICANCE OF THESE ‘OBJECTIVE‘ FACTORS?

THE SIGNIFICANCE IS SIMPLE-- WHERE THERE IS A STATE LEGISLATURE OR A CITY COUNCIL OR A
COUNTY COMMISSION OR A SCHOOL BOARD WHICH DOES NOT REFLECT RACIAL PROPORTIONS WITHIN
THE RELEVANT POPULATION, THAT JURISDICTION WILL BE VULNERABLE TO PROSECUTION UNDER
SECTION 2. IT IS VIRTUALLY INCONCEIVABLE THAT THE ‘IN AND OF ITSELF‘ LANGUAGE WILL NOT BE
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SATISFIED BY ONE OR MORE ‘OBJECTIVE‘ FACTORS EXISTING IN NEARLY ANY JURISDICTION IN THE
COUNTRY. THE EXISTENCE OF THESE FACTORS, IN CONJUNCTION WITH THE ABSENCE OF PROPORTIONAL
REPRESENTATION, WOULD REPRESENT AN AUTOMATIC TRIGGER IN EVIDENCING A SECTION 2 VIOLATION.
AS THE MOBILE COURT OBSERVED, THE DISCLAIMER IS ‘ILLUSORY‘.

BUT WOULDN'T YOU LOOK TO THE TOTALITY OF THE CIRCUMSTANCES?

EVEN IF YOU DID, THERE WOULD BE NO JUDICIAL STANDARD FOR EVALUATION OTHER THAN
PROPORTIONAL REPRESENTATION. THE NOTION OF LOOKING TO THE TOTALITY OF CIRCUMSTANCES IS
MEANINGFUL ONLY IN THE CONTEXT OF SOME **354  LARGER STATE-OF-MIND STANDARD, SUCH AS
INTENT. IT IS A MEANINGLESS NOTION IN THE CONTEXT OF A RESULT-ORIENTED STANDARD. AFTER
SURVEYING THE EVIDENCE UNDER THE PRESENT STANDARD, THE COURTS ASK THEMSELVES, ‘DOES
THIS EVIDENCE RAISE AN INFERENCE OF INTENT?‘ UNDER THE PROPOSED NEW STANDARD, GIVEN THE
ABSENCE OF PROPORTIONAL REPRESENTATION AND THE EXISTENCE OF SOME ‘OBJECTIVE‘ FACTORS, A
PRIMA FACIE (IF NOT AN IRREBUTTABLE) CASE HAS BEEN ESTABLISHED. THERE IS NO NEED FOR FURTHER
INQUIRIES BY THE COURT. THERE IS NO ULTIMATE, THRESHOLD QUESTION FOR THE COURTS.

WHERE WOULD THE BURDEN OF PROOF LIE UNDER THE ‘RESULTS TEST‘?

GIVEN THE ABSENCE OF PROPORTIONAL REPRESENTATION AND THE EXISTENCE OF SOME ‘OBJECTIVE‘
FACTOR, THE EFFECTIVE BURDEN OF PROOF WOULD BE UPON THE DEFENDANT COMMUNITY. INDEED, IT IS
UNCLEAR WHAT KIND OF EVIDENCE, IF ANY, WOULD SUFFICE TO OVERCOME SUCH EVIDENCE. IN MOBILE,
FOR EXAMPLE, THE ABSENCE OF DISCRIMINATORY PURPOSE AND THE EXISTENCE OF LEGITIMATE, NON-
DISCRIMINATORY REASONS FOR THE AT-LARGE SYSTEM OF MUNICIPAL ELECTIONS WAS NOT CONSIDERED
RELEVANT EVIDENCE BY EITHER THE PLAINTIFFS OR THE LOWER FEDERAL COURTS.

PUTTING ASIDE THE ABSTRACT PRINCIPLE FOR THE MOMENT, WHAT IS THE MAJOR OBJECTIVE OF THOSE
ATTEMPTING TO OVER-RULE ‘MOBILE‘ AND SUBSTITUTE A ‘RESULTS‘ TEST IN SECTION 2?

THE IMMEDIATE PURPOSE IS TO ALLOW A DIRECT ASSAULT UPON THE MAJORITY OF MUNICIPALITIES IN
THE COUNTRY WHICH HAVE ADOPTED AT-LARGE *183  SYSTEMS OF ELECTIONS FOR CITY COUNCILS AND
COUNTY COMMISSIONS. THIS WAS THE PRECISE ISSUE IN MOBILE, AS A MATTER OF FACT. PROPONENTS
OF THE RESULTS TESTS ARGUE THAT AT-LARGE ELECTIONS TEND TO DISCRIMINATE AGAINST MINORITIES
WHO WOULD BE MORE CAPABLE OF ELECTING ‘THEIR‘ REPRESENTATIVES TO OFFICE ON A DISTRICT OR
WARD VOTING SYSTEM. IN MOBILE, THE COURT REFUSED TO DISMANTLE THE AT-LARGE MUNICIPAL FORM
OF GOVERNMENT ADOPTED BY THE CITY.

DO AT-LARGE SYSTEMS OF VOTING DISCRIMINATE AGAINST MINORITIES?

COMPLETELY APART FROM THE FACT THAT AT-LARGE VOTING FOR MUNICIPAL GOVERNMENTS WAS
INSTITUTED BY MANY COMMUNITIES IN THE 1910'S AND 1920'S IN RESPONSE TO UNUSUAL INSTANCES
OF CORRUPTION WITHIN WARD SYSTEMS OF GOVERNMENT, THERE IS ABSOLUTELY NO EVIDENCE THAT
AT-LARGE VOTING TENDS TO DISCRIMINATE AGAINST MINORITIES. THAT IS, UNLESS THE PREMISE IS
ADOPTED THAT ONLY BLACKS CAN REPRESENT BLACKS, ONLY WHITES CAN REPRESENT WHITES, AND
ONLY HISPANICS CAN REPRESENT HISPANICS. INDEED, MANY POLITICAL SCIENTISTS BELIEVE THAT THE
CREATION OF BLACK WARDS OR HISPANIC WARDS, BY TENDING TO CREATE POLITICAL ‘GHETTOES‘,
MINIMIZE THE INFLUENCE OF MINORITIES. IT IS HIGHLY DEBATABLE THAT BLACK INFLUENCE, FOR
EXAMPLE, IS ENHANCED BY THE CREATION OF A SINGLE 90-PERCENT BLACK WARD (THAT MAY EACH
ELECT WHITE PERSON ALL OF WHOM WILL BE INFLUENCED SIGNIFICANTLY BY THE BLACK COMMUNITY).
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WHAT ELSE IS WRONG WITH THE PROPOSITION THAT AT-LARGE ELECTIONS ARE CONSTITUTIONALLY
INVALID?

FIRST, IT TURNS THE TRADITIONAL OBJECTIVE OF THE VOTING RIGHTS ACT-- EQUAL ACCESS TO
THE ELECTORAL PROCESS-- ON ITS HEAD. AS THE COURT SAID IN MOBILE, ‘THIS RIGHT TO EQUAL
PARTICIPATION IN THE ELECTORAL PROCESS DOES **355  NOT PROTECT ANY POLITICAL GROUP,
HOWEVER DEFINED, FROM ELECTORAL DEFEAT.‘ SECOND, IT ENCOURAGES POLITICAL ISOLATION
AMONG MINORITY GROUPS; RATHER THAN HAVING TO ENTER INTO ELECTORAL COALITIONS IN ORDER
TO ELECT CANDIDATES FAVORABLE TO THEIR INTERESTS, WARD-ONLY ELECTIONS TEND TO ALLOW
MINORITIES THE MORE COMFORTABLE, BUT LESS ULTIMATELY INFLUENTIAL, STATE OF AFFAIRS OF
SAFE, RACIALLY IDENTIFIABLE DISTRICTS. THIRD, IT TENDS TO PLACE A PREMIUM UPON MINORITIES
REMAINING GEOGRAPHICALLY SEGREGATED. TO THE EXTENT THAT INTEGRATION OCCURS, WARD-ONLY
VOTING WOULD TEND NOT TO RESULT IN PROPORTIONAL REPRESENTATION. TO SUMMARIZE AGAIN BY
REFERRING TO MOBILE, ‘POLITICAL GROUPS DO NOT HAVE AN INDEPENDENT CONSTITUTIONAL CLAIM
TO REPRESENTATION.‘

WHAT WOULD BE THE IMPACT OF A CONSTITUTIONAL OR STATUTORY RULE PROSCRIBING AT-LARGE
MUNICIPAL ELECTIONS?

THE IMPACT WOULD BE PROFOUND. IN MOBILE, THE PLAINTIFFS SOUGHT TO STRIKE DOWN THE
ENTIRE FORM OF MUNICIPAL GOVERNMENT ADOPTED BY THE CITY ON THE BASIS OF THE AT-LARGE
FORM OF CITY COUNCIL ELECTION. THE COURT STATED, ‘DESPITE REPEATED ATTACKS UPON MULTI-
MEMBER (AT-LARGE) LEGISLATIVE DISTRICTS, THE COURT HAS CONSISTENTLY HELD THAT THEY ARE NOT
UNCONSTITUTIONAL.‘ IF MOBILE WERE OVER-RULED, THE AT-LARGE ELECTORAL STRUCTURES OF THE
MORE THAN TWO-THIRDS OF THE 18,000 PLUS MUNICIPALITIES IN THE COUNTRY THAT HAVE ADOPTED
THIS FORM OF GOVERNMENT, WOULD BE PLACED IN SERIOUS JEOPARDY.

*184  WHAT WILL BE THE IMPACT OF THE RESULTS TEST UPON REDISTRICTING AND REAPPORTIONMENT?

REDISTRICTING AND REAPPORTIONMENT ACTIONS ALSO WILL BE JUDGED ON THE BASIS OF
PROPORTIONAL REPRESENTATION ANALYSIS. AS DR. W. F. GIBSON, THE PRESIDENT OF THE SOUTH
CAROLINA NAACP, RECENTLY OBSERVED ABOUT PROPOSED LEGISLATIVE REDISTRICTING IN THAT
STATE, ‘UNLESS WE SEE A REDISTRICTING PLAN THAT HAS THE POSSIBILITY OF BLACKS HAVING THE
PROBABILITY OF BEING ELECTED IN PROPORTION TO THIS POPULATION, WE WILL PUSH HARD FOR A NEW
PLAN.‘ SIMILARLY, THE REVEREND JESSE JACKSON HAS STATED, ‘BLACKS COMPRISE ONE-THIRD OF SOUTH
CAROLINA'S POPULATION AND THEY DESERVE ONE-THIRD OF ITS REPRESENTATION.‘ FORMER ASSISTANT
ATTORNEY GENERAL FOR CIVIL RIGHTS DREW DAYS HAS CONCEDED THAT MINORITY GROUPS ALONE
WILL BE LARGELY IMMUNE TO PARTISAN OR IDEOLOGICAL GERRYMANDERING ON THE GROUNDS OF
‘VOTE DILUTION‘.

WHAT IS ‘VOTE DILUTION‘?

THE CONCEPT OF ‘VOTE DILUTION‘ IS ONE THAT HAS BEEN RESPONSIBLE FOR TRANSFORMING OTHER
PROVISIONS OF THE VOTING RIGHTS ACT (ESP. SECTION 5) FROM THOSE DESIGNED TO ENSURE EQUAL
ACCESS BY MINORITIES TO THE REGISTRATION AND VOTING PROCESSES INTO THOSE DESIGNED TO
ENSURE EQUAL ELECTORAL OUTCOME. THE RIGHT TO REGISTER AND VOTE HAS BEEN SIGNIFICANTLY
TRANSFORMED IN RECENT YEARS INTO THE RIGHT TO CAST AN ‘EFFECTIVE‘ VOTE AND THE RIGHT OF
RACIAL OR ETHNIC GROUPS NOT TO HAVE THEIR COLLECTIVE VOTE ‘DILUTED‘. SEE, E.G., THERNSTROM,
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‘THE ODD EVOLUTION OF THE VOTING RIGHTS ACT‘, 55 THE PUBLIC INTEREST 49. DETERMINING WHETHER
OR NOT A VOTE IS ‘EFFECTIVE‘ OR ‘DILUTED‘ IS GENERALLY DETERMINED SIMPLY BY PROPORTIONAL
REPRESENTATION ANALYSIS.

**356  ARE THERE OTHER CONSTITUTIONAL ISSUES INVOLVED WITH SECTION 2?

YES. GIVEN THAT THE SUPREME COURT HAS INTERPRETED THE 15TH AMENDMENT TO REQUIRE
A DEMONSTRATION OF PURPOSEFUL DISCRIMINATION IN ORDER TO ESTABLISH A CONSTITUTIONAL
VIOLATION, AND GIVEN THAT THE VOTING RIGHTS ACT IS PREDICATED UPON THE 15TH AMENDMENT,
THERE ARE SERIOUS CONSTITUTIONAL QUESTIONS INVOLVED AS TO WHETHER OR NOT CONGRESS
IN SECTION 2 CAN RE-INTERPRET THE PARAMETERS OF THE 15TH AMENDMENT BY SIMPLE STATUTE.
SIMILAR CONSTITUTIONAL QUESTIONS ARE INVOLVED IN PENDING EFFORTS BY THE CONGRESS TO
STATUTORILY OVERTURN THE SUPREME COURT'S ABORTION DECISION TO ROE V. WADE. AS FORMER
ATTORNEY GENERAL GRIFFIN BELL HAS OBSERVED, ‘TO OVERRULE THE MOBILE DECISION BY STATUTE
WOULD BE AN EXTREMELY DANGEROUS COURSE OF ACTION UNDER OUR FORM OF GOVERNMENT.‘

WHAT IS THE POSITION OF THE ADMINISTRATION ON THE SECTION 2 ISSUE?

THE ADMINISTRATION AND THE JUSTICE DEPARTMENT ARE STRONGLY ON RECORD AS FAVORING
RETENTION OF THE INTENT STANDARD IN SECTION 2. PRESIDENT REAGAN HAS EXPRESSED HIS CONCERN
THAT THE RESULTS STANDARD MAY LEAD TO THE ESTABLISHMENT OF RACIAL QUOTAS IN THE
ELECTORAL PROCESS. PRESS CONFERENCE, DECEMBER 17, 1981. ATTORNEY GENERAL WILLIAM FRENCH
SMITH HAS EXPRESSED SIMILAR CONCERNS.

SUMMARIZE THE SECTION 2 ISSUE?

THE DEBATE OVER WHETHER OR NOT TO OVERTURN THE SUPREME COURT'S DECISION IN MOBILE V.
BOLDEN, AND ESTABLISH A RESULTS TEST FOR *185  IDENTIFYING VOTING DISCRIMINATION IN PLACE OF
THE PRESENT INTENT TEST, IS PROBABLY THE SINGLE MOST IMPORTANT CONSTITUTIONAL ISSUE THAT
WILL BE CONSIDERED BY THE 97TH CONGRESS. INVOLVED IN THIS CONTROVERSY ARE FUNDAMENTAL
ISSUES INVOLVING THE NATURE OF AMERICAN REPRESENTATIVE DEMOCRACY, FEDERALISM, THE
DIVERSION OF POWERS, AND CIVIL RIGHTS. BY REDEFINING THE NOTION OF ‘CIVIL RIGHTS‘ AND
‘DISCRIMINATION‘ IN THE CONTEXT OF VOTING RIGHTS, THE PROPOSED ‘RESULTS‘ AMENDMENT WOULD
TRANSFORM THE OBJECTIVE OF THE ACT FROM EQUAL ACCESS TO THE BALLOT-BOX INTO EQUAL
RESULTS IN THE ELECTORAL PROCESS. A RESULTS TEST FOR DISCRIMINATION CAN LEAD NOWHERE BUT
TO A STANDARD OF PROPORTIONAL REPRESENTATION BY RACE. *186

ATTACHMENT B

SELECTED QUOTES ON SECTION 2 AND PROPORTIONAL REPRESENTATION

‘THE THEORY OF THE DISSENTING OPINION (‘RESULTS‘ TEST) . . . APPEARS TO BE THAT EVERY
POLITICAL GROUP OR AT LEAST EVERY SUCH GROUP THAT IS IN THE MINORITY HAS A FEDERAL
CONSTITUTIONAL RIGHT TO ELECT CANDIDATES IN PROPORTION TO ITS MEMBERS . . . . THE EQUAL
PROTECTION CLAUSE DOES NOT REQUIRE PROPORTIONAL REPRESENTATION AS AN IMPERATIVE OF
POLITICAL ORGANIZATION.‘-- U.S. SUPREME COURT, MOBILE V. BOLDEN (1980)
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‘THE FACT THAT MEMBERS OF A RACIAL OR LANGUAGE MINORITY GROUP HAVE NOT BEEN ELECTED IN
NUMBERS EQUAL TO THE GROUP'S PROPORTION OF THE POPULATION . . . WOULD BE HIGHLY RELEVANT
(UNDER THE PROPOSED AMENDMENT.)‘-- HOUSE REPORT 97-227 (VOTING RIGHTS ACT)

**357  ‘(UNDER THE NEW TEST) ANY VOTING LAW OR PROCEDURE IN THE COUNTY WHICH PRODUCES
ELECTION RESULTS THAT FAIL TO MIRROR THE POPULATION'S MAKE-UP IN A PARTICULAR COMMUNITY
WOULD BE VULNERABLE TO LEGAL CHALLENGE . . . IF CARRIED TO ITS LOGICAL CONCLUSION,
PROPORTIONAL REPRESENTATION OR QUOTAS WOULD BE THE END RESULT.‘-- U.S. ATTORNEY GENERAL
WILLIAM FRENCH SMITH.

‘TO OVERRULE THE MOBILE DECISION BY STATUTE WOULD BE AN EXTREMELY DANGEROUS COURSE OF
ACTION UNDER OUR FORM OF GOVERNMENT.‘-- FORMER U.S. ATTORNEY GENERAL GRIFFIN BELL

‘A VERY REAL PROSPECT IS THAT THIS AMENDMENT COULD WELL LEAD US TO THE USE OF QUOTAS IN
THE ELECTORAL PROCESS . . . . WE ARE DEEPLY CONCERNED THAT THIS LANGUAGE WILL BE CONSTRUED
TO REQUIRE GOVERNMENTAL UNITS TO PRESENT COMPELLING JUSTIFICATION FOR ANY VOTING SYSTEM
WHICH DOES NOT LEAD TO PROPORTIONAL REPRESENTATION.‘-- ASST. ATTORNEY GENERAL (CIVIL
RIGHTS) WILLIAM BRADFORD REYNOLDS

‘BLACKS COMPRISE ONE-THIRD OF SOUTH CAROLINA'S POPULATION AND THEY DESERVE ONE-THIRD OF
ITS REPRESENTATION.‘-- REV. JESSE JACKSON, COLUMBIA STATE, OCTOBER 25, 1981

‘THE AMENDMENT MUST INVARIABLY OPERATE . . . TO CREATE RACIALLY DEFINED WARDS
THROUGHOUT MUCH OF THE NATION AND TO COMPEL THE WORST TENDENCIES TOWARD RACE-BASED
ALLEGIANCES AND DIVISION.‘-- PROF. WILLIAM VAN ALSTYNE, UNIV. OF CALIF. SCHOOL OF LAW

‘THE LOGICAL TERMINAL POINT OF THE CHALLENGES (TO MOBILE) IS THAT ELECTION DISTRICTS MUST
BE DRAWN TO GIVE PROPORTIONAL REPRESENTATION TO MINORITIES.‘-- WASHINGTON POST, APRIL 28,
1980

‘IT SEEMS TO ME THAT THE INTENT OF THE AMENDMENT IS TO ENSURE THAT BLACKS OR MEMBERS
OF OTHER MINORITY GROUPS ARE ENSURE PROPORTIONAL REPRESENTATION. IF, FOR EXAMPLE, BLACKS
ARE 20 PERCENT OF THE POPULATION OF A STATE, HISPANICS 15 PERCENT, AND INDIANS 2 PERCENT, THEN
AT LEAST 20 PERCENT OF THE MEMBERS OF THE LEGISLATURE MUST BE BLACK, 15 PERCENT HISPANIC
AND 2 PERCENT INDIAN.‘-- PROF. JOSEPH BISHOP, YALE LAW SCHOOL

*187  ‘THE AMENDMENT IS INTENDED TO REVERSE THE SUPREME COURT'S DECISION IN MOBILE . . .
IF ADOPTED, THIS AUTHORIZES FEDERAL COURTS TO REQUIRE STATES TO CHANGE THEIR LAWS TO
ENSURE THAT MINORITIES WILL BE ELECTED IN PROPORTION TO THEIR NUMBERS . . . REPRESENTATIVE
GOVERNMENT DOES NOT IMPLY PROPORTIONAL REPRESENTATION.‘-- DR. WALTER BERNS, AMERICAN
ENTERPRISE INSTITUTE

‘UNLESS WE SEE A REDISTRICTING PLAN THAT HAS THE POSSIBILITY OF BLACKS HAVING THE
PROBABILITY OF BEING ELECTED IN PROPORTION TO THIS POPULATION IN SOUTH CAROLINA, WE WILL
PUSH HARD FOR A NEW PLAN.‘-- DR. W. F. GIBSON, PRESIDENT, SOUTH CAROLINA NAACP

‘ONLY THOSE WHO LIVE IN A DREAM WORLD CAN FAIL TO PERCEIVE THE BASIC THRUST AND PURPOSE
AND INEVITABLE RESULT OF THE NEW SECTION 2: IT IS TO ESTABLISH A PATTERN OF PROPORTIONAL
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REPRESENTATION, NOW BASED UPON RACE-- PERHAPS AT A LATER MOMENT IN TIME UPON GENDER OR
RELIGION OR NATIONALITY.‘-- PROF. HENRY ABRAHAM, UNIVERSITY OF VIRGINIA

‘I MAY STATE UNEQUIVOCALLY FOR THE NAACP AND FOR THE LEADERSHIP CONFERENCE ON CIVIL
RIGHTS THAT WE ARE NOT SEEKING PROPORTIONAL REPRESENTATION . . . . I THINK THERE IS A BIG
DIFFERENCE BETWEEN PROPORTIONAL REPRESENTATION AND REPRESENTATION IN THE POPULATION IN
PROPORTION TO (MINORITY) POPULATION.‘-- BENJAMIN HOOKS, EXECUTIVE DIRECTOR, NAACP

**358  ‘WHAT THE COURTS ARE GOING TO HAVE TO DO UNDER THE NEW TEST IS TO LOOK AT THE
PROPORTION OF MINORITY VOTERS IN A GIVEN LOCALITY AND LOOK AT THE PROPORTION OF MINORITY
REPRESENTATIVES. THAT IS WHERE THEY WILL BEGIN THEIR INQUIRY AND THAT IS VERY LIKELY WHERE
THEY WILL END THEIR INQUIRY. WE WILL HAVE ETHNIC OR RACIAL PROPORTIONALITY.‘-- PROF. DONALD
HOROWITZ, DUKE UNIVERSITY LAW SCHOOL

‘IT WOULD BE DIFFICULT TO IMAGINE A POLITICAL ENTITY CONTAINING A SIGNIFICANT MINORITY
POPULATION THAT WAS NOT REPRESENTED PROPORTIONATELY THAT WOULD NOT BE IN VIOLATION OF
THE NEW SECTION.‘-- PROF. EDWARD ERLER, NATIONAL HUMANITIES CENTER

‘THE RESULTS TEST WOULD REQUIRE DIVIDING THE COMMUNITY INTO THE VARIOUS RACES
AND ETHNIC GROUPS THE LAW HAPPENS TO COVER AND TRYING TO PROVIDE EACH WITH A
REPRESENTATIVE.‘-- WALL STREET JOURNAL, JANUARY 15, 1982

‘EQUAL ACCESS DOES NOT MEAN EQUAL RESULTS . . . (UNDER THE AMENDMENT) PROPORTIONATE
RESULTS HAVE BECOME THE TEST OF DISCRIMINATION.‘-- DR. JOHN BUNZEL, HOOVER INSTITUTION
(STANFORD UNIVERSITY)

‘THE VERY LANGUAGE OF THE AMENDMENT PROPOSED FOR SECTION 2 IMPORTS PROPORTIONAL
REPRESENTATION INTO THE ACT WHERE IT DID NOT EXIST BEFORE.‘-- PROF. BARRY GROSS, CITY COLLEGE
OF NEW YORK

‘BY MAKING SHEER NUMERICAL OUTCOME ‘HIGHLY RELEVANT‘ AS TO THE LEGALITY OF A PROCEDURE,
THE HOUSE BILL MOVES TO REPLACE THE OUTCOME OF THE VOTING AS THE FINAL ARBITER BY ANOTHER
STANDARD-- PROPORTIONALITY. THIS IS NOT CONSISTENT WITH DEMOCRACY.‘-- PROF. MICHAEL LEVIN,
CITY COLLEGE OF NEW YORK

‘THE PROOF (OF DISCRIMINATION UNDER THE AMENDED SECTION 2) IS THE NUMBER OF PEOPLE WHO
GET ELECTED.‘-- U.S. REP. ROBERT GARCIA (NEW YORK)

*188  ADDITIONAL VIEWS OF SENATOR PAUL LAXALT

THOUGH I HAVE CONCERNS ABOUT SEVERAL PROVISIONS OF S. 1992 AS REPORTED BY THE JUDICIARY
COMMITTEE, THESE VIEWS WILL BE LIMITED TO THE CHANGES TO SECTION 2 OF THE VOTING RIGHTS
ACT. THE MODIFICATIONS MADE BY THE JUDICIARY COMMITTEE IN THE PROVISIONS OF S. 1992 AMENDING
SECTION 2 OF THE VOTING RIGHTS ACT WERE CIRCUMSCRIBED BY A COMBINATION OF WHAT MOST
MEMBERS CONSIDERED TO BE POLITICALLY POSSIBLE, IN THE CONTEXT OF COMMITTEE ACTION, WITH
EXTRAORDINARILY SOPHISTICATED ISSUES OF LAW. THE TWO VARIATIONS OF AMENDMENTS TO SECTION
2-- THAT IS S. 1992 AS ORIGINALLY INTRODUCED AND THE HOUSE BILL, H.R. 3112, ON THE ONE HAND,
AND S. 1992 AS REPORTED BY THE JUDICIARY COMMITTEE ON THE OTHER-- HAVE ONLY ONE PURPOSE, TO
OVERTURN THE SUPREME COURT'S INTERPRETATION OF THE 15TH AMENDMENT TO THE CONSTITUTION
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AS EXPRESSED IN THE RECENT CASE OF MOBILE V. BOLDEN, 446 U.S. 55 (1980). ANY SIMPLE STATEMENT
TO THE CONTRARY NOTWITHSTANDING, THE STATEMENTS OF THE SPONSORS OF H.R. 3112 AND S. 1992,
THE HEARING RECORDS, THE DEBATE IN THE JUDICIARY COMMITTEE, AND THE BULK OF THIS REPORT,
ALL CLEARLY SHOW THAT THE PERCEIVED IMPACT OF MOBILE V. BOLDEN WAS THE PROVOCATION FOR
CHANGING THE LANGUAGE OF SECTION 2 AND OVERTURNING MOBILE V. BOLDEN WAS THE UNDISGUISED
GOAL OF THE CHANGES ADOPTED.

I VOTES FOR THESE CHANGES KNOWING THIS TO BE THE CASE. HOWEVER, I DO NOT SHARE THE
UNDERSTANDING OF THE MOBILE CASE EXPRESSED IN THIS **359  REPORT. THE SO-CALLED ‘INTENT‘
STANDARD ARTICULATED IN MOBILE WAS NEITHER AN UNPRECEDENTED DEPARTURE FROM PREVIOUS
LAW OR FROM CONGRESS' UNDERSTANDING OF THAT LAW, NOR WAS IT SOME NEW, UNUSUALLY HIGH
THRESHOLD FOR SUCCESSFULLY CHALLENGING VOTING DISCRIMINATION BASED ON RACE.

FURTHERMORE, I BELIEVE THAT THE LANGUAGE FOR SECTION 2 PASSED BY THE HOUSE, (THE ‘RESULTS‘
STANDARD) NOT ONLY WAS UNWARRANTED, BUT WOULD UNAVOIDABLY ‘RESULT‘ IN PROPORTIONAL
REPRESENTATION BY RACE, MERELY A VARIANT-- AND AN EQUALLY CONTEMPTIBLE VARIANT-- OF THE
BIGOTRY TO WHICH MINORITY CITIZENS HAVE BEEN SUBJECTED. SUCH A STATUTE WOULD BE, IN MY
VIEW, UNCONSTITUTIONAL. I REACH THIS CONCLUSION NOT BECAUSE CONGRESS MAY NOT ACT ON AN
INTERPRETATION OF THE CONSTITUTION DIFFERENT FROM ONE ESPOUSED BY THE SUPREME COURT, FOR
CONGRESS CLEARLY MAY; BUT BECAUSE THIS RESULT OF MANDATED PROPORTIONAL REPRESENTATION
IS ITSELF AN UNCONSTITUTIONAL ABRIDGEMENT OF THE RIGHT TO VOTE, IN THE WORDS OF THE 15TH
AMENDMENT, ‘ON ACCOUNT OF RACE.‘

THUS, I VOTED FOR THE LANGUAGE ULTIMATELY ADOPTED BY THE JUDICIARY COMMITTEE BECAUSE I
FELT IT WAS AN IMPROVEMENT OVER THE HOUSE LANGUAGE, AND BECAUSE THIS LANGUAGE WAS THE
ONLY PROPOSAL AVAILABLE WHICH HAD A CHANCE TO PASS THE COMMITTEE. FURTHERMORE, SINCE
I SUPPORT AN EXTENSION OF THOSE PROVISIONS OF THE VOTING RIGHTS ACT DESIGNED TO HAVE A
TEMPORARY APPLICATION, I WAS FAVORABLY DISPOSED TOWARD ANY REASONABLE IMPROVEMENT IN
THE HOUSE LANGUAGE WHICH WOULD ALLOW AN EXTENSION TO MOVE FORWARD IN THE LEGISLATIVE
PROCESS.

*189  HOWEVER, DUE TO THE SERIOUSNESS OF MY OBJECTIONS TO THE HOUSE VERSION, A MERE
COSMETIC CHANGE IN THE HOUSE LANGUAGE WOULD NOT HAVE JUSTIFIED MY SUPPORT FOR WHAT
ULTIMATELY BECAME THE JUDICIARY COMMITTEE'S LANGUAGE. THIS LANGUAGE, PROPOSED BY
SENATOR DOLE, ALLAYS MY CONCERNS NOT ONLY BECAUSE OF ITS EXPLICIT LANGUAGE DISAVOWING
A RIGHT TO PROPORTIONAL REPRESENTATION, BUT ALSO BECAUSE, UPON CLOSE STUDY, IT RESPONDS
TO A FEELING I HAVE HAD FOR SOME TIME CONCERNING THE DEBATE OVER THIS LEGISLATION. QUITE
SIMPLY, THE CHOICE BEFORE US WAS NOT LIMITED TO THE ‘INTENT‘ TEST VERSUS THE ‘RESULTS‘
TEST. SENATOR DOLE'S PROPOSAL, NOW THE LANGUAGE OF S.1992 AS REPORTED BY THE JUDICIARY
COMMITTEE, INGENIOUSLY, AND ADMITTEDLY WITH SOME COMPLEXITY, ESTABLISHES A STANDARD FOR
VOTING RIGHTS DISCRIMINATION WHICH CAN BE FAIRLY SAID TO BE A THIRD ALTERNATIVE BETWEEN
THE ‘INTENT‘ AND ‘RESULTS‘ POLES.

THE APPARENT AMBIGUITY OF THE LANGUAGE ADOPTED

WHEN OBSERVED EXCLUSIVELY FROM AN ‘INTENT‘ TEST PERSPECTIVE OR FROM A ‘RESULTS‘ TEST
PERSPECTIVE, THE APPROACH TAKEN BY THE JUDICIARY COMMITTEE FOR SECTION 2 IS AMBIGUOUS, AT
BEST. THE LANGUAGE OF SUBSECTION (A) ALONE COMBINES WORDS CLASSICLY EVIDENCING A ‘RESULTS‘
TEST AND OTHERS SUGGESTING MORE OF AN ‘INTENT‘ ORIENTATION. THE SUBSECTION SPEAKS OF A
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VOTING PRACTICE WHICH ‘RESULTS‘ IN A DENIAL OF THE RIGHT TO VOTE (OBVIOUSLY, THE ‘RESULTS‘
TEST), BUT ‘ON ACCOUNT OF‘ RACE, COLOR, ETC. (SUGGESTING PURPOSE, OR AT THE VERY LEAST THE
CONSCIOUS TARGETING OF A VOTING PRACTICE).

IF ONE LOOKS AT THE COMMITTEE'S CONSIDERATION OF THIS PROVISION MORE BROADLY, BUT AGAIN
RIGOROUSLY TRYING TO PIGEONHOLE THE ULTIMATE PRODUCT **360  AS AN ‘INTENT‘ OR ‘RESULTS‘ TEST,
THE CONFUSION IS COMPOUNDED. THE DOLE PROPOSAL WAS ADVANCED AS A CODIFICATION OF THE
ANALYTICAL STYLE OF WHITE V. REGESTER, 412 U.S. 755 (1973). (I SAY ‘ANALYTICAL STYLE‘ BECAUSE,
SINCE WHITE WAS A 14TH AMENDMENT EQUAL PROTECTION CLAUSE CASE, AND NOT A VOTING RIGHTS
ACT OR 15TH AMENDMENT CASE, IT WOULD BE INAPPROPRIATE TO SAY THAT THE LANGUAGE ADOPTED
BY THE COMMITTEE CODIFIES THE RULE OF WHITE V. REGESTER.) THE PROPONENTS EXPLAINED THAT
WHITE WAS NOT AN ‘INTENT‘ CASE, BUT EMPLOYED A REASONABLE ANALYSIS NOT TENDING TO THE
EXTREME FEARED BY THOSE WHO OBJECTED TO A STRAIGHT ‘RESULTS‘ APPROACH.

WHITE MAY INDEED NOT BE AN ‘INTENT‘ CASE IN THE SENSE THAT THE COURT DID NOT CLEARLY
DISCUSS DISCRIMINATORY INTENT AS NECESSARY ELEMENT OF THE CASE, BUT WHITE IS CERTAINLY NOT
A STRAIGHT ‘RESULTS‘ CASE EITHER. THE WHITE COURT WAS QUITE CLEAR IN ITS AFFIRMATION OF THE
LOWER COURT'S HOLDING:

THE DISTRICT COURT APPARENTLY PAID DUE HEED TO WHITCOMB V. CHAVIS, SUPRA, DID NOT HOLD
THAT EVERY RACIAL OR POLITICAL GROUP HAS A CONSTITUTIONAL RIGHT TO BE REPRESENTED IN
THE STATE LEGISLATURE, BUT DID, FROM IT'S OWN SPECIAL VANTAGE POINT, CONCLUDE THAT THE
MULTIMEMBER DISTRICT, AS DESIGNED AND OPERATED IN BEXAR COUNTY, INVIDIOUSLY EXCLUDED
MEXICAN-AMERICANS FROM EFFECTIVE PARTICIPATION IN POLITICAL LIFE, SPECIFICALLY IN THE
ELECTION OF REPRESENTATIVES TO THE TEXAS HOUSE OF REPRESENTATIVES. ON THE RECORD BEFORE
US, WE ARE NOT INCLINED TO OVERTURN THESE FINDINGS, REPRESENTING AS THEY DO A BLEND OF *190
HISTORY AND AN INTENSELY LOCAL APPRAISAL OF THE DESIGN AND IMPACT OF THE BEXAR COUNTY
MULTIMEMBER DISTRICT IN THE LIGHT OF PAST AND PRESENT REALITY, POLITICAL AND OTHERWISE. ID.
AT 769-70 (EMPHASIS ADDED).

THIS COMBINATION OF ‘DESIGN‘ AND ‘IMPACT‘ OR ‘OPERATION‘ MAY IN THE VIEW OF SOME FALL
SHORT OF THE ‘INTENT‘ STANDARD EMPLOYED IN MOBILE V. BOLDEN. YET OBVIOUSLY THE ANALYSIS
OF THE WHITE COURT DID NOT TURN SOLELY ON AN EVALUATION OF THE IMPACT OF THE VOTING
PRACTICE INVOLVED, UNENCUMBERED BY ANY EXAMINATION OF THE PURPOSE (I.E., THE ‘DESIGN‘) OF
THAT PRACTICE.

IN SHORT, TRYING TO UNDERSTAND WHAT THE LANGUAGE ADOPTED BY THE COMMITTEE MEANS
ONLY IN TERMS OF THE ‘INTENT‘ OR THE ‘RESULTS‘ TEST IS BOUND TO PRODUCE FRUSTRATION AND
LITTLE COMPREHENSION. WHAT THE COMMITTEE DID-- AND THE ONLY WAY THIS PROVISION CAN BE
CONSISTENTLY UNDERSTOOD-- IS TO DEVELOP, PERHAPS INADVERTANTLY, A THIRD APPROACH, WHICH I,
FOR WANT OF A BETTER FORMULA, CALL THE ‘OBJECTIVE DESIGN‘ STANDARD.

THE OBJECTIVE DESIGN STANDARD

THE STANDARD EMBODIED IN THE SECTION 2 LANGUAGE REPORTED BY THE JUDICIARY COMMITTEE
FOLLOWS THE ANALYSIS BY WHITE V. REGESTER IN THAT IT LOOKS TO THE DESIGN AND RESULTS OF
A VOTING PRACTICE TO DETERMINE IF IT VIOLATES THE VOTING RIGHTS ACT. THE ‘DESIGN‘ ELEMENT
HERE IS NOT, I BELIEVE, EQUIVALENT TO THE ‘INTENT‘ TEST AS IT HAS BEEN CHARACTERIZED BY THOSE
FAVORING THE ‘RESULTS‘ TEST. THAT IS, A DISCRIMINATORY DESIGN IS **361  NOT A FUNCTION OF THE
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ACTUAL SUBJECTIVE INTENT OF THE DECISIONMAKERS WHO PUT THE PARTICULAR CHALLENGED VOTING
PRACTICE IN PLACE.

RATHER, THIS STANDARD INEXTRICABLY LINKS ‘DESIGN‘ AND ‘RESULTS‘ IN AN EFFORT TO FORMULATE
A RELATIVELY OBJECTIVE, UNIFORM TEST FOR UNLAWFUL DISCRIMINATION IN VOTING MATTERS. IN
THE WORDS OF SUBSECTION (B) OF SECTION 2, IT LOOKS TO THE ‘TOTALITY OF CIRCUMSTANCES‘
SURROUNDING A VOTING PRACTICE, INCLUDING THE IMPACT OF THAT PRACTICE, TO DETERMINE
IF A REASONABLE OBSERVER COULD CONCLUDE THAT THE PRACTICE RESULTS IN THE DENIAL OR
ABRIDGMENT OF THE RIGHT TO VOTE ‘ON ACCOUNT OF‘ RACE.

THIS STANDARD CAN BE UNDERSTOOD BY AN ANALOGY TO THE FAMILIAR ‘REASONABLE MAN‘
STANDARD BY WHICH TORT LAW EVALUATES NEGLIGENCE. THE FOLLOWING QUOTATION FROM THE
CLASSIC TREATIES BY WILLIAM PROSSER, HANDBOOK OF THE LAW OF TORTS, SERVES TO ILLUSTRATE
THIS POINT:

THE WHOLE THEORY OF NEGLIGENCE PRESUPPOSES SOME UNIFORM STANDARD OF BEHAVIOR. YET THE
INFINITE VARIETY OF SITUATIONS WHICH MAY ARISE MAKES IT IMPOSSIBLE TO FIX DEFINITE RULES IN
ADVANCE FOR ALL CONCEIVABLE HUMAN CONDUCT. THE UTMOST THAT CAN BE DONE IS TO DEVISE
SOMETHING IN THE NATURE OF A FORMULA, THE APPLICATION OF WHICH IN EACH PARTICULAR CASE
MUST BE LEFT TO THE JURY, OR THE THE COURT. THE STANDARD OF CONDUCT WHICH THE COMMUNITY
DEMANDS MUST BE AN EXTERNAL AND OBJECTIVE ONE, RATHER THAN THE INDIVIDUAL JUDGMENT,
GOOD OR BAD, OF THE PARTICULAR ACTOR; AND IT MUST BE, SO FAR AS POSSIBLE, THE SAME FOR
ALL PERSONS, SINCE THE LAW CAN HAVE NO FAVORITES. AT THE SAME TIME, IT MUST MAKE PROPER
ALLOWANCE FOR THE RISK APPARENT TO *191  THE ACTOR, FOR HIS CAPACITY TO MEET IT, AND FOR THE
CIRCUMSTANCES UNDER WHICH HE MUST ACT.

THE COURTS HAVE DEALT WITH THIS VERY DIFFICULT PROBLEM BY CREATING A FICTITIOUS PERSON,
WHO NEVER HAS EXISTED ON LAND OR SEA; THE ‘REASONABLE MAN OF ORDINARY PRUDENCE.‘ W.
PROSSER, HANDBOOK OF THE LAW OF THE TORTS 149-50 (4TH ED. 1971).

SO, TOO, THE THEORY THAT SOME VOTING QUALIFICATIONS CAN BE INVIDIOUSLY DISCRIMINATORY
PRESUPPOSES THAT THERE ARE VOTING QUALIFICATIONS WHICH ARE NOT INVIDIOUSLY
DISCRIMINATORY AND THAT THERE CAN BE A UNIFORM STANDARD FOR INVIDIOUSNESS.
‘DISCRIMINATION‘ BY ITSELF, IS NOT INVIDIOUS OR UNLAWFUL. BY DEFINITION, ANY ‘QUALIFICATION,‘
WHETHER FOR VOTING OR FOR A LICENSE TO PRACTICE MEDICINE, ‘DISCRIMINATES‘ BETWEEN PEOPLE.
FOR EXAMPLE, OUR VOTING LAWS ‘DISCRIMINATE‘ AGAINST NON-CITIZENS INSOFAR AS BEING A CITIZEN
AS A QUALIFICATION FOR VOTING. THE CRITICAL QUESTION IS WHETHER A PARTICULAR QUALIFICATION
IS HELD TO BE INVIDIOUS, AND THEREFORE UNLAWFUL.

THE RACE OF A CITIZEN IS ONE CHARACTERISTIC WHICH WE HOLD TO BE AN INVIDIOUS QUALIFICATION
FOR ACCESS TO THE BALLOT BOX. RACE IS AN INVIDIOUS CHARACTERISTIC IN THIS SITUATION BECAUSE
UNDER OUR MORALITY AND LAW IT DEMONSTRATES NOTHING OF RELEVANCE REGARDING WHETHER A
CITIZEN SHOULD BE ALLOWED TO CAST A BALLOT OR NOT. IN THE WORDS OF PROFESSOR HADLEY ARKES
OF AMHERST:

NO MORAL INFERENCE CAN BE MADE ABOUT A MAN MERELY FROM KNOWING HIS RACE. WE CANNOT
SAY, THEREFORE, MERELY ON THE BASIS OF RACE, THAT ANY MAN DESERVES BENEFITS OR DISABILITIES;
THAT HE DESERVES TO PAY HIGHER TAXES OR TO RECEIVE REPARATIONS.
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**362  THE STANDARD FOR DETERMINING WHETHER THIS INVIDIOUS QUALIFICATION HAS BEEN USED
TO ESTABLISH A VOTING PRACTICE, AND THEREFORE WHETHER THE PRACTICE IS UNLAWFUL, MUST,
BORROWING THE WORDS OF PROSSER, ‘BE AN EXTERNAL AND OBJECTIVE ONE, RATHER THAN (DEPEND
ON) THE INDIVIDUAL JUDGMENT, GOOD OR BAD, OF THE PARTICULAR ACTOR.‘ WHAT IS ESTABLISHED
BY THIS REVISION OF SECTION 2 IS A STANDARD OF OBJECTIVE DESIGN OR PURPOSE, MEANING
THAT A COURT CONFRONTED WITH A VOTING RIGHTS CLAIM WILL NOT LOOK TO THE PARTICULAR
SUBJECTIVE INTENT OF THE DECISIONMAKER INVOLVED. RATHER, A COURT WILL SUBJECT THE ‘TOTALITY
OF CIRCUMSTANCES‘ SURROUNDING A CHALLENGED VOTING PRACTICE TO THE MORE UNIFORM AND
OBJECTIVE QUERY: ‘WHAT COULD HAVE BEEN THE PRIMARY PURPOSE OF A HYPOTHETICAL, REASONABLE
MAN IN PUTTING SUCH A PRACTICE INTO OPERATION?‘ CONSEQUENTLY, IF A COURT CONCLUDES THAT
A REASONABLE MAN WOULD HAVE HAD AN INVIDIOUSLY DISCRIMINATORY DESIGN IN ESTABLISHING A
PARTICULAR VOTING QUALIFICATION, THE ACTUAL DEFENDANT COULD NOT INTERPOSE A DEFENSE THAT
THE WHOLE SCHEME WAS ACCIDENTAL.

YET BECAUSE INVIDIOUS DISCRIMINATION, UNDER THE TERMS OF THE VOTING RIGHTS ACT, AT ITS
CORE IS BASED ON SOME SENSE OF PURPOSE OR DESIGN-- TO DISCRIMINATE AGAINST CERTAIN CITIZENS
ON ACCOUNT OF THEIR RACE OR MEMBERSHIP IN CERTAIN LANGUAGE MINORITIES-- THE OBJECTIVE
STANDARD TO BE EMPLOYED CANNOT LOOK MERELY TO THE IMPACT OF A PARTICULAR VOTING
QUALIFICATION. EVEN IF ONE USES THE ‘RESULTS‘ TERMINOLOGY EMPLOYED IN THE BODY OF THIS
REPORT, SECTION 2 OF THE VOTING RIGHTS ACT CONCERNS ITSELF ONLY WITH ‘RESULTS‘-- UNEQUAL
ACCESS TO THE BALLOT BOX-- IMPOSED ON CITIZENS BY VIRTUE OF THEIR RACE OR MEMBERSHIP
IN CERTAIN LANGUAGE *192  GROUPS, THE ONLY CHARACTERISTICS BY WHICH CITIZENS CAN BE
CLASSIFIED AS A ‘MINORITY‘ FOR PURPOSES OF THE VOTING RIGHTS ACT. INDEED, AS THIS REPORT
OBSERVES, ‘SECTION 2 PROTECTS THE RIGHT OF MINORITY VOTERS TO BE FREE FROM ELECTION
PRACTICES, PROCEDURES OR METHODS, WHICH DENY THEM THE SAME OPPORTUNITY TO PARTICIPATE
IN THE POLITICAL PROCESS AS OTHER CITIZENS ENJOY.‘ (EMPHASIS ADDED.) PARADOXICALLY THEN,
EVEN A ‘RESULTS‘ CHARACTERIZATION OF THIS SECTION 2 STANDARD CANNOT AVOID THE DESIGN
ELEMENT AT THE ROOT OF THIS STANDARD: SECTION 2 REMEDIES VOTING PRACTICES OR QUALIFICATIONS
DISCRIMINATING AMONG CITIZENS BECAUSE OF THEIR RACE OR MEMBERSHIP IN CERTAIN LANGUAGE
GROUPS, NOT VOTING PRACTICES OR QUALIFICATIONS DISCRIMINATING BETWEEN CITIZENS BECAUSE
THEY ARE DEMOCRATS OR REPUBLICANS, OR ARE URBAN DWELLERS OR SUBURBANITES, OR BECAUSE
OF ANY OTHER CHARACTERISTIC, WHETHER THAT OTHER CHARACTERISTIC IS INVIDIOUS OR NOT. THE
VOTING RIGHTS ACT-- INCLUDING THIS NEW LANGUAGE FOR SECTION 2-- ATTACKS THE INVIDIOUS USE OF
THE CHARACTERISTICS OF RACE AND CERTAIN ETHNIC GROUPS, AND THESE CHARACTERISTICS ALONE,
TO DISCRIMINATE BETWEEN VOTERS IN THEIR ACCESS TO THE BALLOT BOX.

IN ADDITION, GIVING SOME ROLE TO DESIGN IN THESE MATTERS IS THE ONLY WAY TO FIVE EFFECT
TO THE EXPRESS INTENTIONS OF THE DRAFTERS OF THE SECTION 2 LANGUAGE ADOPTED BY THE
COMMITTEE: TO CODIFY THE ANALYSIS OF WHITE V. REGESTER AND TO ENSURE THAT PROPORTIONAL
REPRESENTATION DOES NOT BECOME A STANDARD FOR VOTING RIGHTS ACT VIOLATIONS. FURTHER I
QUESTION THE CONSTITUTIONALITY OF ANY STATUTE INTENDED TO ENFORCE THE 15TH AMENDMENT
WHICH DOES NOT INCORPORATE SOME ELEMENT OF DESIGN.

JUSTICE STEVENS' SEPARATE OPINION IN THE MOBILE CASE, IN WHICH HE CONCURRED IN THE
JUDGMENT, COMES CLOSE TO ARTICULATING THIS OBJECTIVE DESIGN STANDARD. WHILE HE DOES
‘NOT BELIEVE THAT IT IS APPROPRIATE TO **363  FOCUS ON THE SUBJECTIVE INTENT OF THE
DECISIONMAKERS,‘ 446 U.S. AT-- , HIS PREFERRED THREE-PART STANDARD FOR DETERMINING WHETHER
A CHALLENGED VOTING PRACTICE VIOLATES THE LAW INCLUDES WHETHER THE PRACTICE ‘WAS
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UNSUPPORTED BY ANY NEUTRAL JUSTIFICATION AND THUS WAS EITHER TOTALLY IRRATIONAL OR
ENTIRELY MOTIVATED BY A DESIRE TO CURTAIL THE POLITICAL STRENGTH OF THE MINORITY.‘ ID. AT -- .

CONCLUSION

IN SUM, I BELIEVE THIS ‘OBJECTIVE DESIGN‘ STANDARD IS THE ONLY THEORY I HAVE SEEN WHICH
COHERENTLY BINDS THE APPARENTLY INCONSISTENT THREADS OF THIS NEW SECTION 2 LANGUAGE.
IT ACCOMPLISHES WHAT THE DRAFTERS OF THIS LANGUAGE SAY THEY WANT TO ACCOMPLISH, AND
PREVENTS CONSEQUENCES THEY SAY THEY WISH TO AVOID. IT IS ANALOGOUS TO CLASSIC FORMS OF
LEGAL ANALYSIS IN OUR JURISPRUDENCE. FINALLY, IT IS A LOGICAL GENERAL FORMULATION OF THE
PRECEDENTS IN THE VOTING RIGHTS AREA.

*193  ADDITIONAL VIEWS OF SENATOR ROBERT DOLE

THE COMMITTEE REPORT IS AN ACCURATE STATEMENT OF THE INTENT OF S.1992, AS REPORTED BY
THE COMMITTEE. HOWEVER, I WOULD LIKE TO ADD A FEW FURTHER COMMENTS CONCERNING THE
LANGUAGE OF THE SUBSTITUTE AMENDMENT WHICH I OFFERED AND THE COMMITTEE ADOPTED AS IT
RELATES TO SECTION 2 OF THE VOTING RIGHTS ACT, AND IN PARTICULAR, WHAT I INTENDED THAT THE
SUBSTITUTE ACCOMPLISH AND WHY IT WAS NEEDED.

MAINTAINING THE INTEGRITY OF THE RESULTS TEST

IN OFFERING THE SUBSTITUTE, I WAS GUIDED BY TWO KEY OBJECTIVES. FIRST, IT WAS IMPERATIVE
TO MAKE IT UNEQUIVOCALLY CLEAR THAT PLAINTIFFS MAY BASE A VIOLATION OF SECTION 2 ON
A SHOWING OF DISCRIMINATORY ‘RESULTS‘, IN WHICH CASE PROOF OF DISCRIMINATORY INTENT OR
PURPOSE WOULD BE NEITHER REQUIRED, NOR RELEVANT. I WAS CONVINCED OF THE INAPPROPRIATENESS
OF AN ‘INTENT STANDARD‘ AS THE SOLE MEANS OF ESTABLISHING A VOTING RIGHTS CLAIM, AS
WERE THE MAJORITY OF MY COLL AGUES ON THE COMMITTEE. AS EXPLAINED MORE FULLY IN THE
COMMITTEE REPORT, THE BASIC PROBLEM WITH THE TEST IS THAT ITS FOCUS IS MISPLACED. IF A
VOTING PRACTICE OR STRUCTURE OPERATES TODAY TO EXCLUDE MEMBERS OF A MINORITY GROUP
FROM A FAIR OPPORTUNITY TO PARTICIPATE IN THE POLITICAL PROCESS, THE MOTIVES BEHIND THE
ACTIONS OF OFFICIALS WHICH TOOK PLACE DECADES BEFORE IS OF THE MOST LIMITED RELEVANCE.
FURTHER, IT PLACES AN INORDINATE BURDEN OF PROOF ON PLAINTIFFS, THUS FRUSTRATING VIGOROUS
ENFORCEMENT EFFORTS. IT ALSO CAUSES DIVISIVENESS BECAUSE IS INEVITABLY INVOLVES CHARGES
THAT THE DECISIONS OF OFFICIALS WERE RACIALLY MOTIVATED. IN SHORT, FROMBOTH A POLICY
AND LEGAL STANDPOINT, EXCLUSIVE RELIANCE ON THE TEST IS MISGUIDED AND WOULD PREVENT
ERADICATION OF THE RACIAL DISCRIMINATION WHICH, UNFORTUNATELY, STILL EXISTS IN THE AMERICAN
ELECTORAL PROCESS.

ADDRESSING THE PROPORTIONAL REPRESENTATION ISSUE

WHILE CONVINCED OF THE INAPPROPRIATENESS OF THE ‘INTENT STANDARD‘, HOWEVER, I WAS ALSO
CONVINCED THAT IN ORDER FOR THIS LEGISLATION TO GARNER THE BROAD BIPARTISAN SUPPORT
WHICH IT DESERVED, THE CODIFICATION **364  OF THE RESULTS TEST HAD TO BE ACCOMPANIED BY
LANGUAGE WHICH ALLEVIATED FEARS THAT THE STANDARD COULD BE INTERPRETED AS GRANTING A
RIGHT OF PROPORTIONAL REPRESENTATION. DURING THE HEARINGS, THIS WAS A CONCERN EXPRESSED
BY MANY AND OPPOSITION TO THE RESULTS TEST WAS BASED PRIMARILY ON THIS FEAR. YET,
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DURING THE HEARINGS A UNANIMOUS CONSENSUS WAS ESTABLISHED, AMONG BOTH THE OPPONENTS
AND PROPONENTS OF THE RESULTS TEST, THAT THE TEST FOR SECTION 2 CLAIMS SHOULD NOT BE
WHETHER MEMBERS OF A PROTECTED CLASS HAVE ACHIEVED PROPORTIONAL REPRESENTATION. IT
WAS GENERALLY AGREED THAT THE CONCEPT OF CERTAIN IDENTIFIABLE GROUPS HAVING A RIGHT
TO BE ELECTED IN PROPORTION TO THEIR VOTING POTENTIAL WAS REPUGNANT TO THE DEMOCRATIC
PRINCIPLES UPON WHICH OUR SOCIETY IS BASED. CITIZENS OF ALL RACES ARE ENTITLED TO HAVE AN
EQUAL CHANCE OF ELECTING CANDIDATES OF THEIR CHOICE, BUT IF THEY ARE FAIRLY AFFORDED THAT
OPPORTUNITY, AND LOSE, THE LAW SHOULD OFFER NO REDRESS.

*194  THE FORMULA FOR THE COMPROMISE

ACCOMPLISHMENT OF THESE TWO KEY OBJECTIVES-- MAINTAINING THE INTEGRITY OF THE RESULTS
TEST WHILE AT THE SAME TIME ALLEVIATING FEARS ABOUT PROPORTIONAL REPRESENTATION-- WAS
ACHIEVED BY DIVIDING SECTION 2 INTO TWO NEW SUBSECTIONS. NEW SUBSECTION (A) RETAINED
THE ‘RESULTS‘ LANGUAGE OF THE HOUSE BILL, THUS MAKING CLEAR THAT CONGRESS REJECTED THE
‘INTENT‘ STANDARDS AS THE SOLE MEANS OF ESTABLISHING A VIOLATION UNDER SECTION 2. BUT NEW
SUBSECTION (B) DELINEATED WITH MORE SPECIFICITY, THE LEGAL STANDARDS TO BE APPLIED UNDER
THE ‘RESULTS‘ TEST IN ORDER TO ADDRESS THE PROPORTIONAL REPRESENTATION ISSUE.

AS EXPLAINED IN THE COMMITTEE REPORT, THE NEW SUBSECTION CODIFIES THE LEGAL STANDARD
ARTICULATED IN WHITE V. REGESTER, A STANDARD WHICH WAS FIRST APPLIED BY THE SUPREME COURT
IN WHITCOMB V. CHAVIS, AND WHICH WAS SUBSEQUENTLY APPLIED IN SOME 23 FEDERAL COURTS OF
APPEALS DECISIONS. AS EXPRESSED IN THE LANGUAGE OF THE SUBSECTION, THE STANDARD IS WHETHER
THE POLITICAL PROCESSES ARE EQUALLY ‘OPEN‘ IN THAT MEMBERS OF A PROTECTED CLASS HAVE THE
SAME OPPORTUNITY AS OTHERS TO PARTICIPATE IN THE POLITICAL PROCESS AND TO ELECT CANDIDATES
OF THEIR CHOICE. IN OTHER WORDS, THE FOCUS OF THE STANDARD IS ON WHETHER THERE IS EQUAL
ACCESS TO THE POLITICAL PROCESS, NOT ON WHETHER MEMBERS OF A PARTICULAR MINORITY GROUP
HAVE ACHIEVED PROPORTIONAL ELECTION RESULTS. THE LANGUAGE OF THE SUBSECTION EXPLICITLY
REJECTS, AS DID WHITE AND ITS PROGENCY, THE NOTION THAT MEMBERS OF A PROTECTED CLASS HAVE A
RIGHT TO BE ELECTED IN NUMBERS EQUAL TO THEIR PROPORTION OF THE POPULATION. THE EXTENT TO
WHICH MEMBERS OF A PROTECTED CLASS HAVE BEEN ELECTED UNDER THE CHALLENGED PRACTICES OR
STRUCTURE IS JUST ONE FACTOR, AMONG THE TOTALITY OF CIRCUMSTANCES TO BE CONSIDERED, AND
IS NOT DISPOSITIVE.

THUS, BY RELYING ON THE PLAIN LANGUAGE OF THE SUBSTITUTE AMENDMENT, AS WELL AS THE
PRECEDENT WHICH THE AMENDMENT IS DESIGNED TO MAKE APPLICABLE, I AM CONFIDENT THAT
THE ‘RESULTS‘ TEST WILL NOT BE CONSTRUED TO REQUIRE PROPORTIONAL REPRESENTATION. SUCH A
CONSTRUCTION WOULD BE PATENTLY INCONSISTENT WITH THE EXPRESS PROVISIONS OF SUBSECTION
(B). FURTHER, THE TRACK RECORD OF CASES DECIDED UNDER THE WHITE STANDARD IRREFUTABLY
DEMONSTRATES THAT A RIGHT TO PROPORTIONAL REPRESENTATION WAS NEVER DEEMED TO EXIST
UNDER THE STANDARD, AND, IN FACT, WAS CONSISTENTLY DISAVOWED BY THE COURTS.

**365  THE REVISED SECTION 2 DOES NOT INCLUDE AN ELEMENT OF INTENT

IT SHOULD BE REEMPHASIZED THAT THE ‘RESULTS‘ TEST CONTAINED IN THE SUBSTITUTE AMENDMENT
IN NO WAY INCLUDES AN ELEMENT OF DISCRIMINATORY PURPOSE. I AM AWARE THAT SOME HAVE SOUGHT
TO CHARACTERIZE THE WHITE HOLDING AS INCLUDING AN ULTIMATE PURPOSE REQUIREMENT OR A SO-
CALLED ‘OBJECTIVE DESIGN‘ ELEMENT. THE IMPLICATION OF THIS CHARACTERIZATION IS THAT BECAUSE
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THE SUBSTITUTE AMENDMENT CODIFIES THE WHITE STANDARD, THE AMENDMENT ALSO INCLUDES
SOME REQUIREMENT OF DISCRIMINATORY PURPOSE. BUT IN PRESENTING MY COMPROMISE BEFORE THE
COMMITTEE, I EXPLICITLY STATED THAT ‘THE SUPPORTERS OF THIS COMPROMISE BELIEVE THAT A VOTING
PRACTICE OR PROCEDURE WHICH IS DISCRIMINATORY IN RESULT, SHOULD NOT BE ALLOWED TO STAND,
REGARDLESS OF WHETHER THERE EXISTS A DISCRIMINATORY PURPOSE‘. FURTHER, AS THE COMMITTEE
REPORT SPELLS OUT, IN ADOPTING THE SUBSTITUTE AMENDMENT, THE COMMITTEE HAS CONCLUDED
THAT THE WHITE CASE MADE NO FINDINGS AND REQUIRED NO PROOF AS TO THE MOTIVATION OR PURPOSE
BEHIND THE CHALLENGED VOTING PRACTICE.

*195  IT SHOULD BE NOTED THAT PRIOR TO THE COMMITTEE MARKUP ON S.1992, NUMEROUS DRAFT
AMENDMENTS WERE CIRCULATED TO COMMITTEE MEMBERS WHICH WERE SAID TO ACHIEVE, IN VARIOUS
WAYS, SOME THIRD, COMPOSITE KIND OF STANDARD, OSTENSIBLY COMBINING BOTH THE ‘RESULTS‘
AND ‘INTENT‘ TESTS. ONE SUCH SUGGESTION WAS THAT DEFENDANTS BE PERMITTED TO REBUT A
SHOWING OF DISCRIMINATORY RESULTS BY A SHOWING OF SOME NONDISCRIMINATORY PURPOSE BEHIND
THE CHALLENGED VOTING PRACTICE OR STRUCTURE. ANOTHER SUGGESTION WAS THAT THE RESULTS
TEST OF WHITE BE VIEWED AS REQUIRING PLAINTIFFS TO PROVE THAT THE DISCRIMINATORY RESULT
OF THE CHALLENGED VOTING PRACTICE WAS A REASONABLY FORSEEABLE CONSEQUENCE OF ITS
DESIGN. HOWEVER, MY COLLEAGUES AND I WHO OFFERED THE SUBSTITUTE AMENDMENT REMAINED
CONVINCED THAT SECTION 2 SHOULD ONLY REQUIRED PLAINTIFFS TO ESTABLISH DISCRIMINATORY
‘RESULTS‘ AND REJECTED THE NOTION THAT ANY ELEMENT OF PURPOSE SHOULD BE INCORPORATED INTO
THE STANDARD.

OTHER REVISIONS MADE BY THE SUBSTITUTE

THE SUBSTITUTE RETAINED THE NEW BAIL-OUT CRITERIA CONTAINED IN THE BILL PASSED BY THE
HOUSE, BUT PLACED A TWENTY-FIVE YEAR ‘TIME CAP‘ ON THE PRECLEARANCE REQUIREMENT. UNLIKE
PAST EXTENSIONS, THE PROVISIONS OF NEW BAIL-OUT CRITERIA WILL ALLOW JURISDICTIONS WHO
HAVE OBEYED THE LAW AND ACCEPTED MINORITY PARTICIPATION IN THE POLITICAL PROCESS TO
EXEMPT THEMSELVES FROM THE PRECLEARANCE REQUIREMENT, INSTEAD OF HAVING TO WAIT FOR
A MERE EXPIRATION DATE. HOWEVER, BECAUSE THERE IS NO LONGER A ‘MERE EXPIRATION DATE‘
MANY PERCEIVED THE NEW BAIL-OUT CRITERIA AS EXTENDING THE SPECIAL PROVISIONS OF THE ACT
IN PERPETUITY. THE TIME CAP WAS INCLUDED TO ADDRESS THIS CONCERN. AS EXPLAINED IN DETAIL
IN THE COMMITTEE REPORT, THE NEW BAIL-OUT IS FAIR AND ACHIEVABLE AND I ANTICIPATE THAT
THE VAST MAJORITY OF COVERED JURISDICTIONS WILL BE ABLE TO EXEMPT THEMSELVES FROM THE
PRECLEARANCE REQUIREMENT LONG BEFORE THE EXPIRATION OF THE TWENTY-FIVE YEAR PERIOD.
HOWEVER, IF THERE ARE SOME RECALCITRANT JURISDICTIONS STILL SUBJECT TO SECTION 5 AFTER
TWENTY-FIVE YEARS, THEIR PRECLEARANCE OBLIGATIONS WILL AUTOMATICALLY TERMINATE UNLESS
THE CONGRESS DEEMS THAT A FURTHER EXTENSION IS NECESSARY.

**366  CONCLUSION

I BELIEVE THAT THE COMMITTEE SHOULD BE COMMENDED FOR THE MANNER IN WHICH IT HAS
HANDLED THE VOTING RIGHTS ACT AMENDMENTS OF 1982. MANY ASPECTS OF THIS LEGISLATION ARE
HIGHLY CONTROVERSIAL. YET THE COMMITTEE WAS ABLE TO MOVE THE BILL EXPEDITIOUSLY THROUGH
THE COMMITTEE PROCESS, AND REPORT FAIR, AND EFFECTIVE LEGISLATION WHICH HAS COMMANDED
OVERWHELMING BIPARTISAN SUPPORT. CREDIT SHOULD GO TO SENATOR HATCH, WHOSE CONSTITUTION
SUBCOMMITTEE HELD EXHAUSTIVE, WELL-BALANCED HEARINGS ON THIS MATTER WHICH WERE OF
GREAT ASSISTANCE TO COMMITTEE MEMBERS IN WORKING WITH THE COMPLICATED LEGAL ISSUES
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INVOLVED. IN ADDITION, CHAIRMAN THURMOND SHOULD BE APPLAUDED FOR THE LEADERSHIP
DISPLAYED THROUGHOUT THE COMMITTEE PROCESS. IT SHOULD BE NOTED THAT OF THE THREE
PREVIOUS OCCASIONS WHEN THE SENATE JUDICIARY COMMITTEE HAS HAD UNDER CONSIDERATION THE
VOTING RIGHTS ACT, ONLY ONCE WAS THE COMMITTEE CHAIRMAN ABLE TO MOVE THE LEGISLATION
OUT OF THE COMMITTEE. THE CONTROVERSIAL HISTORY OF THE VOTING RIGHTS ACT UNDERSCORES THE
FEAT WHICH CHAIRMAN THURMOND HAS ACCOMPLISHED.

*196  SUPPLEMENTAL VIEW OF CHARLES E. GRASSLEY ON THE VOTING RIGHTS ACT

I AM PLEASED WITH THE MEASURE REPORTED BY THE COMMITTEE AND AM CONFIDENT THAT IT SHALL
BE SUCCESSFUL IN ERADICATING THE REMAINING VESTIGES OF RACIAL DISCRIMINATION IN VOTING. I
EXPRESS MY VIEWS NOT TO TAKE ISSUE WITH THE BODY OF THE REPORT, BUT TO REFLECT UPON THE PATH
BY WHICH THIS PROPOSAL WAS CONCEIVED. I SHALL CONFINE MY REMARKS TO THE SECTION 2 ISSUE.

DEVELOPING THE COMMITTEE BILL WAS NOT A SIMPLE UNDERTAKING. THE HEARTFELT PROBLEM IN
THIS INSTANCE WAS NOT ONE EASILY ADDRESSED BY COLD LEGALIZE. THE COMPROMISE PROPOSAL
EVENTUALLY ADOPTED BY THE COMMITTEE REFLECTS THE COMPLEXITIES AND SUBTLETIES OF THIS
PROBLEM. THE KEY TO UNDERSTANDING THE CONGRESSIONAL INTENT OF THE NEW SECTION 2
LANGUAGE LIES IN THE UNDERSTANDING OF THE ESSENCE OF OUR SOLUTION AS IT DEVELOPED.

ALTHOUGH THERE WERE HARD-FOUGHT BATTLES OVER THE SPECIFIC LANGUAGE OF THIS PROPOSAL,
A CONSENSUS DEVELOPED IN THIS COMMITTEE THAT PLAIN AND SIMPLE, EFFECTIVE BARS TO THE
FULL AND FAIR POLITICAL PARTICIPATION BY ALL CITIZENS MUST BE REMOVED, WHETHER THOSE
BARS ARE INTENTIONAL OR NOT; BUT THAT THERE BE SAFEGUARDS TO GUARANTEE THAT WHAT WE
ARE BANNING IS ACTUAL DISCRIMINATION IN THE POLITICAL PROCESSES, NOT DISPROPORTIONATE
ELECTORAL OUTCOMES, PER SE.

OVERVIEW OF THE HOUSE AND SENATE PROCEEDINGS

THE HOUSE OF REPRESENTATIVES RECOGNIZED THE DELICACY OF THE PROPOSED CHANGE TO A
‘RESULTS‘ TEST IN SECTION 2. CRITICS OF THIS CHANGE RAISED THE SPECTER OF PROPORTIONAL
REPRESENTATION AS THE INEVITABLE OUTCOME OF THIS CHANGE. WHILE SOME HAVE LABELED THIS
ARGUMENT A ‘SCARE TACTIC‘ THE HOUSE RECOGNIZED THE REAL THREAT THAT PROPORTIONAL
REPRESENTATION COULD BE THE TERMINAL POINT OF THE CHANGE TO A SIMPLE ‘RESULTS‘ TEST.
THE HOUSE ACKNOWLEDGED THIS VERY REAL POSSIBILITY AND **367  SOUGHT TO PREVENT THIS
ABHORRATION WITH THE INCLUSION OF THE SO-CALLED ‘DISCLAIMER‘ LANGUAGE. THE DISCLAIMER
READS AS FOLLOWS:

THE FACT THAT MEMBERS OF A MINORITY GROUP HAVE NOT BEEN ELECTED IN NUMBERS EQUAL TO
THE GROUP'S PROPORTION OF THE POPULATION SHALL NOT, IN AND OF ITSELF, CONSTITUTE A VIOLATION
OF THIS SECTION.

THE HOUSE THUS RECOGNIZED THE DISTINCTION BETWEEN A‘DISPROPORTIONATE RESULTS AND
A DISCRIMINATORY RESULTS.‘ THE HOUSE REFRAINED, HOWEVER, FROM EXPANDING UPON THIS
DISTINCTION OTHER THAN TO REJECT THE NOTION THAT THESE STANDARDS WERE SOMEHOW
EQUIVALENT.
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IN THE SENATE PROCEEDINGS THERE AROSE SOME CONTROVERSY OVER THE REQUISITE EVIDENCE FOR
ESTABLISHING A VIOLATION UNDER THIS NEW STANDARD. MOST NOTABLY THERE WAS DISAGREEMENT
OVER THE SIGNIFICANCE OF THE STIPULATION THAT A DISPROPORTIONATE RESULT, ‘IN AND OF ITSELF‘
WOULD NOT CONSTITUTE A VIOLATION OF THIS SECTION. LOGICALLY, IT WAS ARGUED THAT *197
ACCORDING TO THIS LANGUAGE ADISPROPORTIONATE RESULT AND ONE ADDITIONAL IOTA OF EVIDENCE
OF DISCRIMINATION WOULD SUFFICE FOR THE ESTABLISHMENT OF A SECTION 2 VIOLATION.

PROPONENTS OF THE HOUSE-PASSED TEST CLAIMED THAT THIS SIMPLE READING OF THE ‘RESULTS‘ TEST
WAS NOT INDICATIVE OF THE INTENDED STANDARD OF ADJUDICATION. RATHER, THEY ARGUED THAT
UNDER A ‘RESULTS‘ TEST THE COURT WOULD BE DIRECTED TO A SENSITIVE INQUIRY INTO THE ‘TOTALITY
OF THE CIRCUMSTANCES‘ OF EACH INDIVIDUAL CASE. THEY FURTHER STIPULATED THAT THE COURTS
WOULD BE GUIDED BY THE REASONING OF THE SUPREME COURT IN WHITE V. REGESTER, 412 U.S. 755 (1973),
A 14TH AMENDMENT EQUAL PROTECTION CLAUSE CASE. THERE IS NO DOUBT THAT THE AMENDMENT TO
SECTION 2 OF THE AMENDMENT CLAIMED THAT THIS ACTION WOULD RESTORE THE ORIGINAL STANDARD,
THE ‘RESULTS‘ TEST AS ARTICULATED IN WHITE TO VOTING DISCRIMINATION CASES.

WORKING ASSUMPTIONS

AS IT BECAME EVIDENT THAT THERE WAS TO BE A CHANGE IN SECTION 2 MANY OF US FOCUSED
OUR ATTENTION ON THE PROBLEM OF DISTINGUISHING BETWEEN A ‘DISPROPORTIONATE‘ RESULT AND
A ‘DISCRIMINATORY‘ RESULT. I FOR ONE WAS UNCOMFORTABLE WITH THE LANGUAGE IN THE HOUSE-
PASSED BILL. I WAS SYMPATHETIC TO THE DESIRES OF OUR COLLEAGUES IN THE HOUSE TO ENSURE THAT
THE PROHIBITIONS OF SECTION 2 WERE ENFORCEABLE. I DID NOT FEEL HOWEVER, THAT THE PROPOSAL
WHICH THE HOUSE APPROVED WAS AN ADEQUATE GUARANTEE AGAINST AN ULTIMATE MANDATE OF
PROPORTIONAL REPRESENTATION. REPRESENTATION. THEREFORE, I EXPRESSED MY RESERVATIONS WITH
THAT PROPOSAL AT THE SUBCOMMITTEE MARK-UP. I ALSO INDICATED THAT I WAS NOT SATISFIED WITH
THE PRAGMATIC IMPLICATIONS OF THE ‘INTENT‘ TEST AND DECLARED MY INTENTIONS OF SEEKING SOME
FORM OF COMPROMISE.

IN WORKING ON THIS PROPOSAL, I ACTED ON THE BASIC ASSUMPTION THAT SELECTED MINORITY
GROUPS SHOULD NOT BE SUBJECTED IN INVIDIOUS EXCLUSION FROM EFFECTIVE POLITICAL
PARTICIPATION; NEITHER SHOULD THEY BE ENTITLED TO CONSTITUTIONAL PROTECTION FROM DEFEAT AT
THE POLLS. THIS PREMISE IS SIMPLY A FUNCTIONAL RESTATEMENT OF THE DIFFERENTIATION BETWEEN
A ‘DISCRIMINATORY‘ RESULT AND A ‘DISPROPORTIONATE‘ RESULT. I WAS CONFIDENT THAT SOME
MECHANISM COULD BE DEVISED BY WHICH THIS **368  DISTINCTION COULD BE MADE IN AN EQUITABLE
AND CERTAIN MANNER. I BELIEVE THAT THE COMPROMISE PROPOSAL WHICH I CO-SPONSORED AND
WHICH HAS BEEN APPROVED BY THE COMMITTEE ACHIEVES THIS GOAL.

ANALYSIS ON SECTION 2

BRIEFLY, THE AMENDMENT SUBSTITUTES A ‘RESULTS‘ TEST FOR THE ‘INTENT‘ STANDARD IN THE
ORIGINAL SECTION 2. A NEW SUBSECTION (B) IS CREATED WHICH INCLUDES SPECIFIC MODIFYING
LANGUAGE TAKEN DIRECTLY FROM THE SUPREME COURT'S WHITE V. REGESTER DECISION. THUS, THE
COMMITTEE HAS CREATED A NEW STANDARD THAT CODIFIES THE ANALYTICAL INTERPRETATION OF
VOTING DISCRIMINATION AS ARTICULATED IN WHITE V. REGESTER. THUS THE NEW LANGUAGE OF
SECTION 2 IS THE TEST UTILIZED BY THE SUPREME COURT IN WHITE, NOTHING MORE AND NOTHING LESS.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126421&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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BY SUBSTITUTING A ‘RESULTS‘ TEST IN SUBSECTION (A) THE PROPOSAL CLARIFIES THAT PROOF OF
DISCRIMINATORY PURPOSE IS NO LONGER REQUIRED *198  FOR THE ESTABLISHMENT OF A SECTION 2
VIOLATION. SHOULD PLAINTIFFS CHOOSE TO SATISFY THE ‘INTENT‘ STANDARD THEY MAY DO SO. THE
NEW STANDARD DEMANDS THAT PLAINTIFFS SHOW THAT, IN ACCORDANCE WITH THE PROVISIONS OF
SUBSECTION (B), THE CHALLENGED PRACTICE OR PROCEDURE WAS IMPOSED OR APPLIED IN A MANNER
WHICH RESULTS IN A DENIAL OR ABRIDGEMENT OF THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.
THE ESTABLISHMENT OF A VIOLATION-- PROVING A DISCRIMINATORY RESULT-- IS THUS CONTINGENT
UPON SATISFACTION OF THE PROVISIONS OF SUBSECTION (B).

SUBSECTION (B) DIRECTS THE COURTS TO CONSIDER THE ‘TOTALITY OF THE CIRCUMSTANCES‘ IN
ADJUDICATING EACH INDIVIDUAL CASE. IN EVALUATING THESE CASES THE COURT SHOULD CONDUCT
A THOROUGH INQUIRY INTO THE RELEVANT CIRCUMSTANCES AND OBJECTIVE FACTORS OF EACH CASE.
LATER IN THIS SECTION IT IS STIPULATED THAT ‘DISPROPORTIONAL REPRESENTATION‘ IS ONLY ONE
‘CIRCUMSTANCE‘ WHICH MAY BE CONSIDERED. OTHER OBJECTIVE FACTORS WHICH THE COURT MAY FIND
RELEVANT ARE ADEQUATELY OUTLINED IN THE COMMITTEE REPORT.

IT IS FURTHER STIPULATED IN SUBSECTION (B) THAT A VIOLATION IS ESTABLISHED IF, BASED ON THE
COURT'S INQUIRY INTO THE TOTALITY OF THE CIRCUMSTANCES, IT IS SHOWN THAT ‘THE POLITICAL
PROCESSES LEADING TO NOMINATION OR ELECTION IN THE STATE OR POLITICAL SUBDIVISION ARE NOT
EQUALLY OPEN TO PARTICIPATION BY MEMBERS OF A CLASS OF CITIZENS PROTECTED BY SUBSECTION
(A). ‘NOT EQUALLY OPEN‘ IS THEREAFTER DEFINED BY THE CLAUSE ‘IN THAT ITS MEMBERS HAVE LESS
OPPORTUNITY THAN OTHER MEMBERS OF THE ELECTORATE TO PARTICIPATE IN THE POLITICAL PROCESS
AND TO ELECT REPRESENTATIVES OF THEIR CHOICE.‘

THEREFORE, IN ORDER TO ESTABLISH A VIOLATION BY PROOF OF A DISCRIMINATORY RESULT
PLAINTIFFS MUST DEMONSTRATE THAT THE MEMBERS OF THE MINORITY GROUP HAVE LESS
OPPORTUNITY THAN OTHER MEMBERS OF THE ELECTORATE TO PARTICIPATE IN THE POLITICAL PROCESS
AND TO ELECT REPRESENTATIVES OF THEIR CHOICE.

WHAT IS THE NEW STANDARD?

IN DETERMINING THE PRACTICAL SIGNIFICANCE OF THESE RATHER NEBULOUS CONCEPTS THE
COMMITTEE HAS ORDERED THAT THE COURTS RELY UPON THE SUPREME COURT'S APPLICATION OF THIS
STANDARD IN WHITE V. REGESTER. IN **369  THAT CASE THE COURT FOUND THAT THERE EXISTED
FUNCTIONAL BARS TO PARTICIPATION BY BOTH BLACK AND MEXICAN AMERICAN CITIZENS IN THE
POLITICAL PROCESSES IN DALLAS AND BEXAR COUNTIES. THE COURT FOUND THAT BLACKS IN DALLAS
COUNTY WERE EFFECTIVELY BARRED FROM SLATING CANDIDATES IN THE DEMOCRATIC PARTY. IN
BEXAR COUNTY THE COURT NOTED THAT MEXICAN-AMERICANS SUFFERED A CULTURAL AND LANGUAGE
BARRIER THAT MADE PARTICIPATION IN COMMUNITY PROCESSES EXTREMELY DIFFICULT. WHITE P. 768.

THE COMMITTEE HAS SOUGHT TO OVERCOME THESE SEMANTICAL DIFFICULTIES BY EMBRACING A
PRACTICAL STANDARD ARTICULATED IN THE SUPREME COURT DECISION OF WHITE V. REGESTER. THE
PLAIN LANGUAGE OF SUBSECTION (B) AND THE SUPREME COURT'S ANALYSIS OF THE TOTALITY OF
THE CIRCUMSTANCES IN WHITE LEAD ME TO THE CONCLUSION THAT THE EXCLUSIVE TEST IN VOTING
DISCRIMINATION CASES IS WHETHER THERE EXISTS AN EFFECTIVE BAR TO MINORITY CITIZENS' EQUAL
OPPORTUNITY TO PARTICIPATE IN THE POLITICAL PROCESS. IN THE ABSENCE OF SUCH A BAR A VIOLATION
OF SECTION 2 OF THE VOTING RIGHTS ACT COULD NOT BE ESTABLISHED.
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*199  PROPORTIONAL REPRESENTATION

FINALLY, THE AMENDMENT READS ‘NOTHING IN THIS SECTION ESTABLISHES A RIGHT TO HAVE
MEMBERS OF A PROTECTED CLASS ELECTED IN NUMBERS EQUAL TO THEIR PROPORTION IN THE
POPULATION.‘ AT SEVERAL INSTANCES THE COMMITTEE REPORT STATES ‘THAT THE SECTION CREATES
NO RIGHT TO PROPORTIONAL REPRESENTATION FOR ANY GROUP‘. THE COMMITTEE REPORT ALSO PUT TO
REST BY THE BASIC PRINCIPLE OF EQUITY THAT THE REMEDY MUST BE COMPENSURATE WITH THE RIGHT
THAT HAS BEEN VIOLATED. COMMITTEE REPORT SECTION VI PG. 9.

THEREFORE, AS THERE IS NO RIGHT TO PROPORTIONAL REPRESENTATION, THE COURTS ARE PROHIBITED
FROM IMPOSING PROPORTIONAL REPRESENTATION AS A REMEDY. IN FACT, THE SUBCOMMITTEE
MINORITY REACHED THE SAME CONCLUSION; ‘THE MINORITY JOINS THE MAJORITY IN REJECTING
PROPORTIONAL REPRESENTATION AS EITHER AN APPROPRIATE STANDARD FOR COMPLYING WITH THE
ACT OR AS A PROPER METHOD OF REMEDYING ADJUDICATED VIOLATION.‘ SUBCOMMITTEE REPORT P. 83.

CONCLUSION

IN CONCLUSION, I AM WHOLLY SATISFIED WITH THE BILL AS REPORTED BY THE COMMITTEE AND I
CONCUR WITH THE INTERPRETATION OF THIS ACTION IN THE COMMITTEE REPORT. I BELIEVE THAT THE
MEASURE APPROVED BY THIS COMMITTEE IS AS CERTAIN AND EQUITABLE AS POSSIBLE. THE NEW WHITE
V. REGESTER SECTION 2 STANDARD IS A PRACTICAL, EFFECTIVE, AND FAIR MECHANISM FOR ELIMINATING
ALL SUBTLE AND COMPLEX FORMS OF INVIDIOUS DISCRIMINATION IN VOTING.

**370  *200  ADDITIONAL VIEWS OF SENATOR JEREMIAH DENTON ON S. 1992

THE VOTING RIGHTS ACT OF 1965 HAS PROVEN TO BE A SUCCESSFUL MEANS OF ENSURING THE
FULL PARTICIPATION OF ALL CITIZENS IN THE ELECTION PROCESS. MOREOVER, I AM PLEASED WITH
THE ADVANCES THAT THE SOUTH, IN PARTICULAR, HAS MADE WITH RESPECT TO MINORITY VOTER
REGISTRATION AND PARTICIPATION SINCE THE PASSAGE OF THE ACT. IT IS EVIDENT THAT STILL MORE
PROGRESS IS POSSIBLE AND THAT A REASONABLE EXTENSION OF THE PRECLEARANCE PROVISIONS OF
THE VOTING RIGHTS ACT IS WORTHY OF SENATE CONSIDERATION. THEREFORE, I FAVORED PASSAGE OF
THE BILL OUT OF THE COMMITTEE ON THE JUDICIARY AND MAY SUPPORT THE ACT WHEN IT IS PRESENTED
IN FINAL FORM TO THE SENATE.

HOWEVER, DURING FULL COMMITTEE CONSIDERATION OF THE VOTING RIGHTS ACT, I AND OTHERS
UNSUCCESSFULLY OPPOSED AMENDMENTS TO THE ORIGINAL ACT WHICH UNACCEPTABLY ALTERED
THE STANDARD OF PROOF IN SECTION 2 AND INSTITUTED A SO-CALLED ‘BAIL-OUT‘ PROVISION WHICH
WOULD EFFECTIVELY PROHIBIT MOST COMPLIANT JURISDICTIONS FROM SUCCESSFULLY REMOVING
THEMSELVES FROM COVERAGE UNDER SECTIONS 4 AND 5 OF THE ACT. ACCORDINGLY, I WILL SUPPORT
A NUMBER OF AMENDMENTS DESIGNED TO RECTIFY THOSE PROVISIONS WHEN THE BILL IS CONSIDERED
ON THE FLOOR OF THE SENATE.

I CONCUR WITH THE VIEWS EXPRESSED BY SENATOR EAST AND SENATOR HATCH AND WOULD HOPE
THAT MEMBERS OF THE SENATE EXAMINE THOSE VIEWS CAREFULLY BEFORE ACCEPTING THE CHANGES
THAT THE COMMITTEE HAS MADE IN THE ORIGINAL VOTING RIGHTS ACT.
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*201  MINORITY VIEWS OF SENATOR JOHN P. EAST

FUNDAMENTAL-- INDEED RADICAL-- CHANGES IN THE WAY OUR DEMOCRACY WORKS WILL SURELY
COME ABOUT IF CONGRESS PASSES S. 1992. THIS MEASURE WOULD NOT ONLY EXTEND THE
EXTRAORDINARY REQUIREMENTS OF THE VOTING RIGHTS ACT OF 1965, BUT WOULD ALSO PLACE NEW,
SEVERE, AND UNCONSTITUTIONAL RESTRAINTS ON LOCAL GOVERNMENTS THROUGHOUT THE COUNTRY.
BEFORE THE SENATE ACTS ON THIS BILL MEMBERS SHOULD TAKE ADEQUATE TIME TO CONSIDER
BOTH THE NEED TO EXTEND THE ACT AND THE WISDOM OF NEW CHANGES IN THE ACT THAT PLACE
UNPARALLELED POWER TO ALTER THE CHARACTER OF LOCAL AND STATE GOVERNMENT IN THE HANDS
OF THE FEDERAL GOVERNMENT.

I. THE GENESIS AND HISTORY OF THE VOTING RIGHTS ACT OF 1965

CONGRESS HAS GIVEN TOO LITTLE CONSIDERATION TO THE CONSTITUTIONAL BASIS OF THE VOTING
RIGHTS ACT OF 1965. MUCH OF THE CURRENT DISCUSSION HAS EVIDENCED A CONFUSION AS TO WHETHER
IT IS THE FOURTEENTH OR THE FIFTEENTH AMENDMENT THAT GIVE CONGRESS THE AUTHORITY TO PASS
SUCH A LAW. ALTHOUGH THE EQUAL PROTECTION CLAUSE FREQUENTLY HAS BEEN UTILIZED TO PROTECT
THE RIGHT TO VOTE, THE FIFTEENTH AMENDMENT, DECLARING THAT THE RIGHT TO VOTE SHALL NOT
BE DENIED OR ABRIDGED ‘ON ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION OF SERVITUDE,‘ WAS

ORIGINALLY INTENDED TO SERVE AS THE REAL WORKHORSE OF NEGRO SUFFRAGE. 511 TWO MONTHS
AFTER THE AMENDMENT WAS ADOPTED, CONGRESS, EXERCISING ITS NEW ENFORCEMENT **371  POWERS

UNDER SECTIONS 2 OF THE FIFTEENTH AMENDMENT, 512 PASSED THE ENFORCEMENT ACT OF 1870. 513

BUT THIS MEASURE, WHICH SOUGHT TO PROHIBIT BOTH STATE AND PRIVATE ACTION INTERFERING WITH
VOTING RIGHTS, WAS LARGELY UNSUCCESSFUL. THE SUPREME COURT STRUCK DOWN PROVISIONS OF THE

ACT AIMED AT PRIVATE ACTION, 514 AND CONGRESS IN 1894 REPEALED MOST OF THE REMAINING SECTIONS

OF THE STATUTE DEALING WITH OFFICIAL ACTION. 515

*202  CONGRESS THEN WITHDREW FROM THE FIELD, AND FOR THE NEXT SIXTY YEARS THE TASK OF
ELIMINATING RACIAL QUALIFICATIONS IN THE FRANCHISE DEVOLVED PRINCIPALLY ON THE SUPREME
COURT. IN CARRYING OUT THIS RESPONSIBILITY, THE COURT ASSIDUOUSLY THWARTED STATE EFFORTS,
WHETHER STATUTORY OR ADMINISTRATIVE, TO DISENFRANCHISE BLACKS, EVEN REACHING OUT
TO STRIKE DOWN ATTEMPTS BY POLITICAL ORGANIZATIONS TO EXCLUDE BLACKS FROM VOTING

IN PRIMARY ELECTIONS. 516 THROUGHOUT THIS PERIOD, THE COURT'S DISCUSSION OF CONGRESS
ENFORCEMENT POWERS UNDER THE FIFTEENTH AMENDMENT WAS NECESSARILY LIMITED TO THE ISSUE
OF WHETHER CONGRESS COULD PROSCRIBE PRIVATE ACTION. THE ONLY REMEDIAL LEGISLATION PASSED
BY CONGRESS WAS THE FORCE ACT OF 1871, DESIGNED TO SUPPLEMENT THE ENFORCEMENT ACT OF 1870
BY PROVIDING FOR THE APPOINTMENT OF FEDERAL OFFICERS TO SUPERVISE ELECTIONS OF MEMBERS OF

THE HOUSE OF REPRESENTATIVES. 517 IN EX PARTE SIEBOLD 518 THE SUPREME COURT UPHELD THE FORCE
ACT AS A PROPER EXERCISE OF CONGRESS' POWERS UNDER ARTICLE I, SECTION 4 (THE ‘TIMES, PLACES
AND MANNERS CLAUSE‘), WITHOUT REACHING THE QUESTION OF CONGRESS' ENFORCEMENT POWERS
UNDER THE FIFTEENTH AMENDMENT. IN 1894, HOWEVER, THIS MEASURE WAS REPEALED.

THE GENERAL THEORY THUS ADOPTED CONCERNING CONGRESS' POWER OVER THE ELECTORAL
PROCESS INDICATED THAT THE CONGRESS COULD LEGISLATE UNDER THE FIFTEENTH AMENDMENT
TO PROTECT THE SUFFRAGE IN ALL ELECTIONS AGAINST STATE INTERFERENCE BASED ON RACE,

COLOR, OR PREVIOUS CONDITION OF SERVITUDE, 519 WHEREAS UNDER ARTICLE I, SECTION 4, CONGRESS
COULD LEGISLATE AGAINST PUBLIC OR PRIVATE INTERFERENCE BUT ONLY IN THE FEDERAL ELECTIONS.
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PROTECTION AGAINST PRIVATE INTERFERENCE WITH THE RIGHT TO VOTE IN STATE ELECTIONS WAS
THEREFORE THOUGHT TO BE BEYOND THE SCOPE OF CONGRESS' POWERS.

**372  HERE MATTERS STOOD WHEN CONGRESS REASSERTED ITS ENFORCEMENT POWERS IN RESPONSE
TO THE CIVIL RIGHTS MOVEMENT THAT ERUPTED IN THE WAKE OF BROWN V. BOARD OF EDUCATION.
520 THE FIRST IN A SERIES OF REMEDIAL STATUTES DESIGNED TO ASSIST IN FEDERAL ENFORCEMENT

OF FIFTEENTH AMENDMENT RIGHTS, THE CIVIL RIGHTS ACT OF 1957 521 MADE IT UNLAWFUL FOR ANY
PERSON, WHETHER ACTING AS A PUBLIC OFFICIAL OR PRIVATELY, TO INTERFERE WITH THE RIGHT
TO VOTE IN ANY ELECTION FOR FEDERAL OFFICERS. AT THE HEART OF THE ACT'S ENFORCEMENT
MECHANISM WERE PROVISIONS AUTHORIZING THE ATTORNEY GENERAL TO INSTITUTE CIVIL SUITS FOR
INJUNCTIONS IN AID OF THE RIGHTS TO VOTE IN STATE, TERRITORIAL, SUBDIVISION ELECTIONS, AND
TO SEEK INJUNCTIVE RELIEF IN THE COURTS AGAINST VIOLATIONS OF CIVIL RIGHTS PROTECTED UNDER

SECTION 2 OF THE KU KLUX KLAN ACT OF 1871. 522

THIS ACT WAS FOLLOWED BY THE CIVIL RIGHTS ACT OF 1960, WHICH AGAIN INCREASED THE POWERS OF
THE EXECUTIVE BRANCH AND STRENGTHENED EXISTING PROCEDURES BY AUTHORIZING THE ATTORNEY
GENERAL TO OBTAIN A FINDING, THROUGH THE COURTS, OF A ‘PATTERN OR PRACTICE‘ OF VOTER
DISCRIMINATION IN ANY JURISDICTION. UPON THE ENTERING OF SUCH FINDING, WHICH SIGNIFICANTLY
*203  REMOVED THE ISSUE OF NEGRO VOTING BEYOND A CASE-BY-CASE DETERMINATION, ALL

QUALIFIED BLACK WOULD BE REGISTERED TO VOTE BY COURT-APPOINTED REFEREES. 523

TITLE I OF THE CIVIL RIGHTS ACT OF 1964 524 SIGNALED A NEW DIRECTION IN VOTING RIGHTS
LEGISLATION BY RESTRICTING THE RIGHTS OF THE SEVERAL STATES IN THEIR DETERMINATION OF
VOTER QUALIFICATIONS. UNLIKE THE EARLIER STATUTES, WHICH FORBADE THE DISCRIMINATORY
APPLICATION OF STATE VOTER QUALIFICATIONS STANDARDS, THE 1964 ACT WENT BEYOND THE REALM
OF REGULATION TO IMPOSE NATIONWIDE STANDARDS FOR LITERACY, THE EQUIVALENT OF A FEDERAL
LITERACY TEST. THE ACT NOT ONLY PROHIBITED THE DISCRIMINATORY ADMINISTRATION OF LITERACY
TESTS IN FEDERAL ELECTIONS, BUT ALSO ESTABLISHED A ‘REBUTTABLE PRESUMPTION‘ OF LITERACY FOR
ANY PROSPECTIVE VOTER WHO HAD COMPLETED THE SIXTH GRADE IN A SCHOOL WHERE THE ENGLISH

LANGUAGE HAD SERVED AS THE BASIS OF INSTRUCTION. 525

FINALLY, IN THE VOTING RIGHTS ACT OF 1965, 526 CONGRESS EXCEEDED WHAT HAD PREVIOUSLY BEEN
REGARDED AS THE LIMIT OF ITS AUTHORITY UNDER THE ENFORCEMENT CLAUSE OF THE FIFTEENTH
AMENDMENT. GROUNDED IN PART ON SECTION 2 OF THE FOURTEENTH AMENDMENT AND ARTICLE I,
SECTION 4 OF THE CONSTITUTION, THE VOTING RIGHTS ACT PROHIBITED NOT ONLY VARIOUS FORMS
OF STATE ACTION IN THE ELECTORAL PROCESS, BUT ALSO PRIVATE ACTS OF VOTER INTIMIDATION

IN FEDERAL, STATE AND LOCAL ELECTIONS. 527 CREATING WHAT ARE ADMITTEDLY ‘STRINGENT NEW

REMEDIES FOR VOTER DISCRIMINATION,‘ 528 THE **373  ACT ESTABLISHED FEDERAL SUPERVISION OVER
STATE VOTER QUALIFICATION TESTS AND STATE ELECTORAL PROCESSES ‘WHICH IN THE THOROUGHNESS

OF ITS CONTROL IS REMINISCENT OF THE RECONSTRUCTION ERA. 529 WHILE STRENGTHENING JUDICIAL
REMEDIES, THE ACT ALSO PROVIDED FOR DIRECT INTERVENTION THROUGH A VARIETY OF COMPLEX
ADMINISTRATIVE REMEDIES TO REMOVE BOTH IMMEDIATE AND FUTURE IMPEDIMENTS TO MINORITY
POLITICAL PARTICIPATION AND REPRESENTATION. ENACTED IN RESPONSE TO DEMONSTRATIONS IN
SELMA, ALABAMA PROTESTING DISCRIMINATORY VOTING REGISTRATION PRACTICES, THE ACT WAS
ORIGINALLY CONCEIVED AS A TEMPORARY EXPEDIENT TO END ALMOST A CENTURY OF RACIAL

DISCRIMINATION REGARDING VOTER QUALIFICATION TESTS AND ACCESS TO THE POLLS. 530 THE BILL
THAT WAS SUBMITTED TO CONGRESS BY PRESIDENT *204  LYNDON JOHNSON ON MARCH 17, 1965



S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 175

PROVIDED THAT THE ACT SHOULD REMAIN IN EFFECT FOR TEN YEARS. 531 CONGRESS REJECTED THIS
PROPOSAL IN FAVOR OF A FIVE-YEAR PERIOD; BUT IN 1970 CONGRESS EXTENDED COVERAGE OF THE

ACT FOR ANOTHER FIVE YEARS AND IN 1975 EXTENDED IT AGAIN FOR SEVEN. 532 WITH TWO IMPORTANT

EXCEPTIONS, MOST PROVISIONS OF THE VOTING RIGHTS ACT ARE SCHEDULED TO ‘EXPIRE‘ IN 1982. 533

II. COVERED JURISDICTION AND THE PRECLEARANCE REQUIREMENT

THE MOST FAR-REACHING PORTION OF THE VOTING RIGHTS ACT OF 1965 IS THAT CONTAINED IN
SECTIONS 4 AND 5. THIS SECTION GIVES THE EXECUTIVE BRANCH THE AUTHORITY TO SET UP THE
EXTENSIVE SYSTEM OF REGULATION WHICH HAS PROVIDED SO MANY CRIES FOR A REASONABLE
BAILOUT.

A. COVERED JURISDICTIONS

SECTIONS 4(A) AND 4(B) ESTABLISH AN AUTOMATIC FORMULA OR ‘TRIGGERING‘ MECHANISM WHEREBY
A STATE (OR ONE OF ITS LOCAL UNITS OF GOVERNMENT **374  FROM APPLYING ANY TEST OR DEVICE‘
534 AS A QUALIFICATION FOR VOTING IN ANY ELECTION IF THE STATE OR LOCAL UNIT MAINTAINED ANY
TEST OR DEVICE ON NOVEMBER 1, 1964 AND IF LESS THAN 50 PERCENT OF ITS VOTING AGE POPULATION
WAS REGISTERED TO VOTE OR ACTUALLY VOTED IN THE 1964 PRESIDENTIAL ELECTION. AMENDMENTS
TO THE ACT HAVE EXTENDED THE COVERAGE FORMULA TO SECTION 4 TO INCLUDE JURISDICTIONS THAT
MAINTAINED A TEST OR DEVICE ON NOVEMBER 1, 1968 OR 1972, AND HAD LESS THAN A 50 PERCENT

TURNOUT IN THE 1968 OR 1972 PRESIDENTIAL ELECTIONS. 535 DIRECT JUDICIAL REVIEW OF THE FINDINGS

BY THE ATTORNEY GENERAL WHICH TRIGGER THE SUSPENSION OF TESTS IS BARRED. 536

*205  JURISDICTIONS COVERED IN 1965 AND EARLY 1966 INCLUDED ALABAMA, ALASKA, GEORGIA,
LOUISIANA, MISSISSIPPI, SOUTH CAROLINA, VIRGINIA, 28 OF THE 100 COUNTIES IN NORTH CAROLINA, 4 OF
THE 14 COUNTIES IN ARIZONA, HONOLULU COUNTY, HAWAII, AND ELMORE COUNTY, IDAHO. SINCE 1965,
OTHER JURISDICTIONS HAVE BEEN ADDED AND COVERAGE EXTENDS ALSO TO TEXAS, CERTAIN COUNTIES
IN CALIFORNIA, COLORADO, FLORIDA, MICHIGAN, NEW YORK, SOUTH DAKOTA, AND WYOMING, AND A

NUMBER OF TOWNS IN THE NEW ENGLAND STATES OF MASSACHUSETTS AND NEW HAMPSHIRE. 537 UNDER
SECTION 4(A) OF THE ACT, HOWEVER, A COVERED JURISDICTION MAY ‘BAIL OUT‘ AND EXEMPT ITSELF IF
IT CAN PERSUADE THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA THAT THE JURISDICTION HAS
NOT USED A TEST OR DEVICE IN A DISCRIMINATORY MANNER FOR SEVENTEEN (ORIGINALLY FIVE) YEARS

PRECEDING THE FILING OF AN ACTION FOR A DECLARATORY JUDGMENT, 538 SINCE 1965, ONLY ONE STATE
HAS SUCCEEDED IN BAILING OUT. IN 1966, AND AGAIN IN 1971, ALASKA GAINED EXEMPTION, BUT THE

1975 EXTENSION OF THE ACT RE-ESTABLISHED COVERAGE. 539 ONE OTHER STATE, VIRGINIA, ATTEMPTED

WITHOUT SUCCESS TO BAILOUT IN 1973. 540

**375  B. SECTION 5: THE ‘PRECLEARANCE‘ REQUIREMENT

ONCE A STATE OR ONE OF ITS POLITICAL SUBDIVISIONS HAS BEEN SUBJECTED TO THE STRICTURES OF
SECTION 4 AND IS PROHIBITED FROM APPLYING A VOTER QUALIFICATION TEST, IT MAY NOT THEREAFTER
MAKE ANY CHANGES IN ITS ELECTORAL LAWS UNLESS THE EXECUTIVE OR JUDICIAL BRANCHES OF
THE FEDERAL GOVERNMENT AGREE BEFOREHAND THAT SUCH CHANGES ARE NONDISCRIMINATORY.
SECTION 5 OF THE ACT STIPULATES THAT NO STATE OR LOCAL GOVERNMENT MAY EVEN ENACT A NEW
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LAW ‘OR SEEK TO ADMINISTER ANY VOTING QUALIFICATION OR PREREQUISITE TO VOTING (THAT IS)
DIFFERENT FROM THAT IN FORCE OR EFFECT ON NOVEMBER 1, 1964,‘ WITHOUT FIRST GAINING THE
APPROVAL OF THE ATTORNEY GENERAL OR THE UNITED STATES DISTRICT COURT IN THE DISTRICT OF

COLUMBIA. 541 THE ANNOUNCED PURPOSE OF THE SECTION 5 PRECLEARANCE PROVISION ‘WAS TO BREAK
THE CYCLE OF SUBSTITUTION OF NEW DISCRIMINATORY LAWS AND PROCEDURES WHEN OLD ONES WERE

STRUCK DOWN. 542 THE MORE IMMEDIATE OBJECTIVE OF THIS PROVISION IS TO GIVE GOVERNMENT
LAWYERS IN THE VOTING SECTIONS OF THE CIVIL RIGHTS DIVISION OF THE JUSTICE DEPARTMENT DIRECT
AND CONTINUOUS ADMINISTRATIVE SUPERVISION OVER THE AFFECTED STATES AND THEIR POLITICAL
ENTITIES, AND TO AVOID THE INCONVENIENCE OF THE JUDICIAL PROCESS. THE PROVISION'S OBVIOUS
EFFECT IS TO GIVE THE FEDERAL GOVERNMENT A VETO OVER ALL NEW ELECTORAL LAWS ENACTED
BY THE COVERED JURISDICTIONS, WHOSE PRE-EXISTING VOTER QUALIFICATION STANDARDS HAVE BEEN
FROZEN UNDER SECTION 4 OF THE ACT.

UNTIL 1971, SECTION 5 WAS RARELY EMPLOYED TO CHALLENGE STATE ELECTORAL CHANGES, OWING
IN PART TO THE JUSTICE DEPARTMENT'S PREOCCUPATION WITH REVIEW OF EXISTING STATUTES AND

UNCERTAINTY AS TO THE SCOPE *206  OF SECTION 5'S COVERAGE. 543 NO LESS UNCERTAIN AT THE TIME
WAS THE SCOPE OF THE ATTORNEY GENERAL'S AUTHORITY UNDER SECTION 5. SEEMINGLY A DELEGATION
OF UNFETTERED DISCRETION REGARDING PROCEDURES, STANDARDS AND ADMINISTRATION, SECTION 5
IS SILENT WITH RESPECT TO THE PROCEDURES THE ATTORNEY GENERAL MUST FOLLOW IN DECIDING
WHETHER TO CHALLENGE A STATE SUBMISSION FOR AN ELECTORAL CHANGE, WHAT STANDARDS
GOVERN THE CONTENTS OF THESE SUBMISSIONS, AND WHAT IS MEANT BY THE SIXTY-DAY PROVISION
OF SECTION 5 IN WHICH THE ATTORNEY GENERAL IS TO RESPOND TO REQUESTS FOR HIS APPROVAL

OF ELECTORAL CHANGES. 544 MOREOVER, SECTION 5 DOES NOT EVEN AUTHORIZE THE ATTORNEY
GENERAL TO PROMULGATE ANY REGULATIONS. SUCH REGULATIONS WERE NEVERTHELESS ISSUED IN

1971, SURVIVING CONSTITUTIONAL ATTACK IN GEORGIA V. UNITED STATES. 545 IF THESE REGULATIONS
ARE REASONABLE AND DO NOT CONFLICT WITH THE VOTING RIGHTS ACT ITSELF,‘ DECLARED JUSTICE
STEWART FOR THE COURT, ‘THEN 5 U.S.C. SECTION 301, WHICH GIVES TO 'THE HEAD OF AN EXECUTIVE
DEPARTMENT’ THE POWER TO 'PRESCRIBE REGULATION FOR GOVERNMENT OF HIS DEPARTMENT' . . . IS

SURELY AMPLE LEGISLATIVE AUTHORITY FOR THE REGULATIONS.‘ **376  546 REVERSING THE BURDEN
OF PROOF, WHICH WOULD ORDINARILY BE CARRIED BY THE FEDERAL GOVERNMENT, THE ACT AND
ACCOMPANYING REGULATIONS REQUIRE THE SUBMITTING JURISDICTION TO DEMONSTRATE TO THE
SATISFACTION OF A THREE-JUDGE DISTRICT COURT IN WASHINGTON OR THE ATTORNEY GENERAL THAT
ITS PROPOSED CHANGE ‘DOES NOT HAVE THE PURPOSE AND WILL NOT HAVE THE EFFECT OF DENYING

OR ABRIDGING THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR‘ 547 THE REGULATIONS CANDIDLY
ACKNOWLEDGE THAT ‘SECTION 5 . . . IMPOSES ON THE ATTORNEY GENERAL WHAT IS ESSENTIALLY A
JUDICIAL FUNCTION. THEREFORE, THE BURDEN OF PROOF ON THE SUBMITTING AUTHORITY IS THE SAME
IN SUBMITTING CHANGES TO THE ATTORNEY GENERAL AS IT WOULD BE IN SUBMITTING CHANGES TO

THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA‘. 548 SHOULD A STATE OR ONE OF ITS POLITICAL
SUBDIVISIONS FAIL TO SUBMIT A FORMAL REQUEST FOR A CHANGE OF ITS ELECTORAL LAWS, BOTH THE

ATTORNEY GENERAL AND PRIVATE PARTIES 549 MAY BRING SUIT TO ENJOIN ENFORCEMENT OF THE LAW.
FOLLOWING A REQUEST FOR PRECLEARANCE, THE ATTORNEY GENERAL HAS SIXTY DAYS IN WHICH TO
INTERPOSE AN OBJECTION OR ALLOW THE CHANGE TO STAND; AND THE VOTING PRACTICES SUBMITTED
BECOME FULLY ENFORCEABLE IF THE ATTORNEY GENERAL FAILS TO MAKE A TIMELY OBJECTION.

THE VAGUENESS OF THIS PROVISION, INVITING ARBITRARY DISCRETION, HAS PRODUCED
CONSIDERABLE CONFUSION AND CONTROVERSY. ALTHOUGH THE ACT *207  STATES THAT A NEW
STATE LAW MAY BE ENFORCED IF ‘THE ATTORNEY GENERAL HAS NOT INTERPOSED AN OBJECTION

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS301&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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WITHIN 60 DAYS AFTER SUCH SUBMISSION,‘ 550 I.E., OF A JURISDICTION'S FILING, THE REGULATIONS
PROMULGATED BY THE ATTORNEY GENERAL PROVIDE THAT NO SUBMISSION IS COMPLETE UNTIL THE
ATTORNEY GENERAL HAS RECEIVED ALL OF THE INFORMATION THAT HE DEEMED ESSENTIAL IN MAKING

A DECISION. 551 THE ACT IS SILENT AS TO THE EFFECT OF THE SIXTY-DAY RULE UPON REQUESTS FOR
RECONSIDERATION OF AN ADVERSE RULING BY THE ATTORNEY GENERAL, BUT REGULATIONS SPECIFY

THAT THESE REQUESTS SHALL ALSO BE DECIDED WITHIN SIXTY DAYS OF THEIR RECEIPT. 552 NEITHER THE
ACT NOR THE REGULATIONS EXPLAIN THE APPLICATION OF THE SIXTY-DAY RULE TO SUPPLEMENTS TO
REQUESTS FOR RECONSIDERATION. IN CITY OF ROME V. UNITED STATES, HOWEVER, THE COURT UPHELD
THE ATTORNEY GENERAL'S INTERPRETATION OF HIS REGULATIONS ON THIS QUESTION AND **377  RULED
THAT THE SIXTY-DAY PERIOD COMMENCES ANEW WHEN THE SUBMITTING JURISDICTION SUPPLIES

ADDITIONAL INFORMATION ON ITS OWN ACCORD. 553 ‘IN RECOGNITION OF THE ATTORNEY GENERAL'S
KEY ROLE IN THE FORMULATION OF THE ACT,‘ SAID JUSTICE BRENNAN IN UNITED STATES V. SHEFFIELD
BOARD OF COMMISSIONERS, ‘THIS COURT . . . HAS GIVEN GREAT DEFERENCE TO HIS INTERPRETATIONS

OF IT.‘ 554

IF THE ATTORNEY GENERAL FAILS TO MAKE AN OBJECTION, THE STATE MAY ENFORCE THE CHANGE;
BUT THERE IS NO CERTAINTY THAT THE LAW WILL REMAIN IN EFFECT, FOR SECTION 5 OF THE ACT
CONTAINS THIS QUALIFIER: ‘NEITHER AN AFFIRMATIVE INDICATION BY THE ATTORNEY GENERAL THAT
NO OBJECTION WILL BE MADE, NOR THE ATTORNEY GENERAL'S FAILURE TO OBJECT, NOR A DECLARATORY
JUDGMENT . . . SHALL BAR A SUBSEQUENT ACTION TO ENJOIN ENFORCEMENT OF SUCH . . . PRACTICE

OR PROCEDURE. 555 CONTINUOUS ADMINISTRATIVE SUPERVISION OVER THE STATES AND THEIR LOCAL
UNITS OF GOVERNMENT IS THUS EXPECTED UNDER THE ACT, EVEN IF THE COURTS BREAK THE CYCLE
AND RULE AGAINST THE ATTORNEY GENERAL. THE BROAD SCOPE AND MASSIVE BURDEN OF THIS ENTIRE
OPERATION IS REFLECTED IN THE STATISTICS COMPILED IN THE JUSTICE DEPARTMENT. THE 1975 SENATE
HEARINGS ON THE EXTENSION ON THE ACT REVEALED THAT IN THE PERIOD BETWEEN 1965 AND 1974, THE
ATTORNEY GENERAL'S STAFF PROCESSED MORE THAN 1,000 REQUESTS FOR VOTING CHANGES EACH YEAR.
556 IN 1979, A JUSTICE DEPARTMENT OFFICIAL ESTIMATED THAT THE DEPARTMENT'S STAFF OF ELEVEN
SECTION 5 ANALYSTS WAS PROCESSING FROM FIFTY TO SEVENTY-FIVE SUBMISSIONS PER WEEK-- MORE

THAN DOUBLE THE NUMBER JUST FIVE YEARS EARLIER. 557

THESE FIGURES REFLECT A MORE THAN STARTLING INCREASE IN SECTION 5 LITIGATION. 558 MORE
FUNDAMENTALLY, THE FIGURES REVEAL THE RADICAL *208  TRANSFORMATION OF THE VOTING RIGHTS

ACT THAT HAS TAKEN PLACE SINCE 1970. 559 WHEN JUSTICE DEPARTMENT OFFICIALS, LED BY ATTORNEY
GENERAL NICHOLAS KATZENBACH, APPEARED BEFORE CONGRESS IN 1965 TO EXPLAIN AND DEFEND
PRESIDENT JOHNSON'S PROPOSED BILL TO ELIMINATE DISCRIMINATORY VOTING PRACTICES, THEY
EMPHASIZED THE LIMITED SCOPE OF THE ACT. ITS PURPOSE, THE OFFICIALS UNIFORMLY AGREED, WAS
SIMPLY TO REMOVE THE BARRIERS TO NEGRO VOTERS REGISTRATION. THOSE BARRIERS, IN FACT, WERE
THE VERY BASIS OF THE SELMA DEMONSTRATIONS WHICH PROMPTED THE JOHNSON ADMINISTRATION
TO DRAFT THE BILL. APPEARING BEFORE A SUBCOMMITTEE OF THE HOUSE JUDICIARY COMMITTEE,
ASSISTANT ATTORNEY GENERAL BURKE MARSHALL, IN RESPONSE TO A QUESTION BY A MEMBER OF
THE COMMITTEE, FLATLY STATED THAT, ‘THE PROBLEM THAT THE BILL WAS AIMED AT WAS THE **378
PROBLEM OF REGISTRATION, CONGRESSMAN. IF THERE IS A PROBLEM OF ANOTHER SORT, I WOULD
LIKE TO SEE IT CORRECTED, BUT THAT IS NOT WHAT WE WERE TRYING TO DEAL WITH IN THE BILL.
560 BEFORE THAT SAME BODY, ATTORNEY GENERAL KATZENBACH REPEATEDLY EMPHASIZED THAT 'THE
WHOLE BILL REALLY IS AIMED AT GETTING PEOPLE REGISTERED.‘ ‘OUR CONCERN TODAY,‘ HE SAID, ‘IS
TO ENLARGE REPRESENTATIVE GOVERNMENT. IT IS TO SOLICIT THE CONSENT OF ALL THE GOVERNED.
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IT IS TO INCREASE THE NUMBER OF CITIZENS WHO CAN VOTE. 561 TEN YEARS LATER, TESTIFYING AS A
PRIVATE CITIZEN BEFORE A SENATE SUBCOMMITTEE IN SUPPORT OF THE 1975 EXTENSION OF THE ACT,
KATZENBACH REITERATED HIS UNDERSTANDING OF THE ORIGINAL INTENT OF THE LEGISLATION:

THE VOTING RIGHTS ACT WAS ORIGINALLY DESIGNED TO ELIMINATE TWO OF THE PRINCIPAL MEANS
OF FRUSTRATING THE 15TH AMENDMENT RIGHTS GUARANTEED TO ALL CITIZENS: THE USE OF ONEROUS,
VAGUE, AND UNFAIR TESTS AND DEVICES ENACTED FOR THE PURPOSE OF DISFRANCHISING BLACKS; AND
THE DISCRIMINATORY ADMINISTRATION OF THESE AND OTHER KINDS OF REGISTRATION DEVICES. THE
VOTING RIGHTS ACT ATTEMPTED TO ELIMINATE THESE RACIAL BARRIERS, FIRST BY SUSPENDING ALL
TESTS AND DEVICES IN THE COVERED STATES, AND SECOND, BY PROVIDING FOR VOTER REGISTRATION
IN THOSE STATES BY FEDERAL OFFICIALS WHERE NECESSARY TO INSURE THE FAIR ADMINISTRATION OF

THE REGISTRATION SYSTEM. 562

THAT THE JUSTICE DEPARTMENT'S UNDERSTANDING OF THE PURPOSE OF THE LEGISLATION WAS
SHARED BY MEMBERS OF CONGRESS WHO PARTICIPATED IN THE FORMATION OF THE VOTING RIGHTS
ACT IS ABUNDANTLY EVIDENT FROM A CAREFUL READING OF THE CONGRESSIONAL DEBATES AND
COMMITTEE HEARINGS AND REPORTS. AS JOSEPH TYDINGS (D-MD.), A MEMBER OF THE SENATE JUDICIARY
COMMITTEE STATED WHILE LEADING DEBATE ON THE SENATE FLOOR, THE PROVISIONS FOR THE
SUSPENSION OF LITERACY TESTS AND THE APPOINTMENT OF FEDERAL EXAMINERS WERE ‘THE HEART OF

THE BILL.‘ 563

THE SUCCESS OF THE ACT IN TERMS OF REGISTRATION WAS ALMOST INSTANTANEOUS, AND BY 1972
MORE THAN ONE MILLION NEW BLACK VOTERS WERE *209  REGISTERED IN THE SEVEN SOUTHERN STATES

COVERED BY THE ACT.‘ 564 THROUGHOUT THE SOUTH BLACKS HAVE REGISTERED AND VOTED AT RATES
COMPARABLE TO WHITES. IN THE 1980 PRESIDENTIAL ELECTION, FOR EXAMPLE, THE RATE OF BLACK
VOTER REGISTRATION IN THE SOUTH WAS ESTIMATED TO BE 59.3 PERCENT AS COMPARED TO 66.2 PERCENT

FOR WHITE VOTER REGISTRATION. 565 THE HOUSE COMMITTEE ON THE JUDICIARY FOUND THAT TODAY,
IN MANY OF THE STATES COVERED BY THE ACT, MORE THAN HALF THE ELIGIBLE BLACK CITIZENS OF
VOTING AGE ARE REGISTERED, AND IN SOME STATES THE NUMBER IS EVEN HIGHER. LIKEWISE, IN TEXAS,

REGISTRATION AMONG HISPANICS HAS INCREASED BY TWO-THIRDS. 566 AS GOVERNMENT STATISTICS
CLEARLY SHOW THE PROBLEM OF BLACK VOTER REGISTRATION, PARTICULARLY IN THE SOUTH, IS

ANCIENT HISTORY. 567 THE ORIGINAL AND ONLY PURPOSE OF THE 1965 HAS LONG BEEN SETTLED. 568

**379  C.

1. THE NEED FOR A REASONABLE BAILOUT

IF THE GOAL OF VOTER ACCESS TO THE POLLS AND VOTER REGISTRATION HAS BEEN ACHIEVED, WHAT
IS THE REASON FOR EXTENDING THE ACT? WHY SHOULD THOSE STATES THAT COMPLIED WITH THE LAW
SINCE 1965 NOT BE GIVEN AN OPPORTUNITY TO REGAIN FULL AND EQUAL RIGHTS WITH OTHER STATES
IN THE UNION THAT HAVE NEVER BEEN SUBJECTED TO THE ACT? FOR AT LEAST TWO REASONS BROADER
OPPORTUNITY SHOULD EXIST FOR POLITICAL JURISDICTIONS THAT HAVE FOLLOWED THE LETTER AND
SPIRIT OF THE LAW TO TERMINATE THEIR COVERAGE UNDER THE SPECIAL PRECLEARANCE PROVISIONS
OF THE ACT AND TO REGAIN THEIR EQUAL AND SOVEREIGN STATUS WITHIN THE FEDERAL SYSTEM.

IN THE FIRST PLACE CREATION OF A REALISTIC BAILOUT WOULD ADVANCE THE CIVIL RIGHTS OF
MINORITY CITIZENS. A REASONABLE BAILOUT WITH STRINGENT YET ACHIEVABLE REQUIREMENTS
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WOULD GIVE POLITICAL SUBDIVISIONS THE INCENTIVE BOTH TO CONTINUE AND TO STRENGTHEN THEIR
COMPLIANCE WITH THE LAW. BECAUSE PRECLEARANCE IS SO ONEROUS AND EXPENSIVE, JURISDICTIONS
GIVEN A GENUINE OPPORTUNITY TO ESCAPE WOULD MAKE PAINSTAKING EFFORT TO PROTECT VOTING
RIGHTS. TO ENSURE THAT THEY DID NOT SLACKEN IN THEIR DILIGENCE AFTER THE BAILED OUT, ALL
THAT WOULD BE NECESSARY WOULD BE THE INCLUSION OF AN ADEQUATE PROBATIONARY PERIOD. BY
CONTRAST, A REFUSAL TO OFFER SUCH A BAILOUT WILL PERPETUATE THE PRESENT STATE OF AFFAIRS
IN WHICH THE MAJOR IMPETUS TO ENFORCE THE LAW COMES NOT FROM THE JURISDICTION ITSELF BUT
FROM THE GOVERNMENT AND PRIVATE CITIZENS. TO DENY ANY REALISTIC CHANCE FOR BAILOUT IS
TO RELY ENTIRELY ON THESE NEGATIVE ENFORCEMENT PRACTICES IN ACHIEVING THE GOALS OF THE
VOTING RIGHTS ACT.

SECONDLY IT WAS ONLY BECAUSE UNIQUE AND EXTRAORDINARY FACTORS WERE PRESENT THAT THE

SUPREME COURT IN SOUTH CAROLINA V. KATZENBACH 569 HELD THE ORIGINAL VOTING RIGHTS ACT
CONSTITUTIONAL. SUCH A DEPARTURE FROM THE HISTORICAL TENETS OF FEDERALISM, ACCORDING TO

THE COURT, WAS WARRANTED IN THAT IT WAS BOTH ‘TEMPORARY‘ 570 AND BASED ON ‘EXCEPTIONAL

CONDITIONS (THAT) CAN JUSTIFY LEGISLATIVE MEASURES NOT OTHERWISE APPROPRIATE.‘ 571 *210  THE
COURT UPHELD THE PRECLEARANCE PROVISIONS THEMSELVES ‘UNDER THE COMPULSION OF . . . UNIQUE

CIRCUMSTANCES‘ 572 WHICH CONGRESS IN ITS INVESTIGATION HAD FOUND TO EXIST IN THE COVERED

JURISDICTIONS. 573 CONGRESS, HELD THE COURT, COULD JUSTIFY COVERAGE FORMULA OF THE ACT
BECAUSE A RATIONAL RELATIONSHIP EXISTED BETWEEN THE COVERAGE FORMULA AND THE ‘EVIL‘ TO

WHICH THE ACT WAS ADDRESSED: DISCRIMINATION IN VOTER REGISTRATION. 574

THESE FACTORS HAVE NOW DISAPPEARED AND LITTLE JUSTIFICATION THEREFORE EXISTS FOR
CONTINUING TO IMPOSE THE STRINGENT PRECLEARANCE REQUIREMENTS ON COVERED JURISDICTIONS
WITHOUT OFFERING SOME MEANS OF ESCAPE. THE CENSUS BUREAU REPORTS THAT THE 1980
REGISTRATION RATE FOR BLACK VOTERS IN MISSISSIPPI AS 72.2 PERCENT WHILE THE NATIONAL

AVERAGE WAS 60.0 PERCENT; AND **380  THAT FOR MASSACHUSETTS IT WAS ONLY 43.6 PERCENT. 575

TO SUBJECT SOME STATES TO THE ONEROUS PRECLEARANCE REQUIREMENTS WHILE OTHER STATES
WITH WORSE RECORDS REMAIN EXEMPT VIOLATES NOT ONLY THE CONSTITUTION BUT ALSO COMMON
SENSE PRINCIPLES OF FAIRNESS. NOT ONLY, HAVE REGISTRATION RATES IN COVERED JURISDICTIONS
IMPROVED DRAMATICALLY, THE OTHER ‘EVIL‘ AT WHICH THE PRECLEARANCE PROVISIONS WERE AIMED,
THE LITERACY TEST, HAS DISAPPEARED ALTOGETHER: PERMANENT PROVISIONS OF THE VOTING RIGHTS
ACT BAN LITERACY TESTS NATIONWIDE AND THE ORIGINAL COVERED JURISDICTIONS HAVE NOT USED
SUCH TESTS FOR YEARS.

THE FIGURES AMPLY DEMONSTRATE, AS WE HAVE NOTED, 576 THAT BAILOUT UNDER THE PRESENT
LAW IS A FRAUD AND AN ILLUSION. SIGNIFICANTLY, DURING THE GENERAL DEBATE OVER H.R. 3112
ON THE FLOOR OF THE HOUSE, JUDICIARY COMMITTEE CHAIRMAN PETER RODINO ADMITTED THAT

‘ESCAPE IS VIRTUALLY IMPOSSIBLE UNDER CURRENT LAW,‘ 577 AND OBSERVED THAT FROM THE
HOUSE HEARINGS, ‘IT BECAME CLEAR THAT FAIRNESS DICTATE(S) THAT AN AVENUE TO ESCAPE THE
PRECLEARANCE REQUIREMENT SHOULD BE AFFORDED THOSE JURISDICTIONS WHICH HAVE HAD A

HISTORY OF COMPLYING WITH THE LAW. 578

2. THE GENESIS OF THE PROPOSED NEW BAILOUT
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PROPONENTS OF THE NEW VOTING RIGHTS BILL CONTEND THAT THE BAILOUT LANGUAGE IT CONTAINS
OFFERS A REALISTIC MEANS BY WHICH COVERED JURISDICTIONS CAN EARN THEIR FREEDOM FROM
ADMINISTRATIVE PRECLEARANCE. IN REALITY THE NEW TEST IS AS DIFFICULT, AND PERHAPS MORE
DIFFICULT, THAN THE OLD. UNDER THE OLD TEST ALL A JURISDICTION HAS TO DO AFTER THE EXPIRATION
OF THE STATUTORY PERIOD IS SHOWN THAT IT HAD NOT USED A PROSCRIBED TEST OR DEVICE FOR THAT
PERIOD OF TIME. AS A RESULT, ABSENT CONGRESSIONAL ACTION, MOST JURISDICTIONS ORIGINALLY
COVERED IN 1965 WOULD HAVE HAD THEIR FIRST REAL OPPORTUNITY THIS YEAR TO PETITION FOR
RELEASE FROM SECTION 5 COVERAGE. AS THE HISTORY OF THE PROPOSED NEW BAILOUT SHOWS,
HOWEVER, THE CIVIL RIGHTS INDUSTRY HAS MADE A CONCERTED EFFORT TO ENSURE THAT NO REALISTIC
BAILOUT BECOMES AVAILABLE. INTIMIDATED BY POLITICAL PRESSURES, MEMBERS ON THE HOUSE
SIDE FAILED TO PROVIDE THE KIND OF REASONABLE BUT STRINGENT BAILOUT THAT IS NECESSARY.
TESTIFYING *211  BEFORE THE SENATE SUBCOMMITTEE ON THE CONSTITUTION, REPRESENTATIVE
HENRY HYDE OF THE HOUSE JUDICIARY COMMITTEE AND RANKING MEMBER OF THE CONSTITUTION

SUBCOMMITTEE EXPLAINED WHAT HAPPENED. 579 ACCORDING TO REPRESENTATIVE HYDE THE HOUSE
EXPERIENCED DIFFICULTY IN GETTING WITNESSES TO TESTIFY ON THE ACT:

I FOUND A RELUCTANCE, SADLY, AMONG PEOPLE WHO OUGHT TO COME FORWARD TO OPPOSE SOME OF
THESE NOTIONS, A RELUCTANCE TO TESTIFY. WE WERE NOT INUNDATED BY REQUESTS FROM ATTORNEYS

GENERAL AND OTHERS TO COME FORWARD AND TESTIFY ON THE EFFECTS TEST OR OTHER THINGS. 580

**381  REPRESENTATIVE HYDE, IN ADVOCATING HIS ORIGINAL BAILOUT AMENDMENT, OFFERED A
TRADE-OFF BETWEEN PROPONENTS AND OPPONENTS OF EXTENDING THE SECTION 5 PRECLEARANCE
REQUIREMENTS. HE PROPOSED GIVING THE PROPONENTS OF EXTENSION NOT JUST AN ADDITIONAL TEN-
YEARS BUT A PERMANENT EXTENSION. IN RETURN HE SOUGHT TO DEVELOP A WORKABLE BAILOUT
STANDARD. JUST A FEW HOURS BEFORE THE FULL JUDICIARY COMMITTEE APPROVED WHAT BECAME
THE HOUSE LANGUAGE AND SENT IT TO THE FLOOR, HOWEVER, THIS BAILOUT PLAN WAS SUCCESSFULLY
DISMEMBERED. SAID REPRESENTATIVE HYDE:

LATE IN THE EVENING OF JULY 30, AND IN THE EARLY MORNING HOURS OF JULY 31, OUR DRAFT AND THE
AGREEMENTS WHICH HAD BEEN REACHED UP TO THAT POINT, WERE STITCHED TOGETHER AND APPENDED
TO NEW LANGUAGE, SOME PREVIOUSLY THE SUBJECT OF HEATED DEBATE DURING THE NEGOTIATIONS
AND SOME MERELY THE INSPIRATION OF THE MOMENT TO FORM A NEW AMENDMENT WHICH TWO
MEMBERS OF THE MINORITY WERE PERSUADED TO SPONSOR.

INTERESTED PARTIES, ACCORDING TO CONGRESSMAN HYDE, SPECIFICALLY DESIGNED THE NEW
LANGUAGE TO MAKE BAILOUT IMPOSSIBLE:

IN MY OPINION, MUCH OF WHAT WAS ADDED THEN WAS UNNECESSARY AND IS DESIGNED PRINCIPALLY
TO FRUSTRATE BAILOUT AND REMOVE THE INCENTIVE TO CHANGE ELECTORAL PRACTICES, WHICH I HAD

ORIGINALLY SOUGHT. 581

THE COMMITTEE SCURRIED TO VOTE ON THE NEW AMENDMENTS WITHOUT ADEQUATE PREPARATION
ACCORDING TO REPRESENTATIVE HYDE,

(C)OPIES OF THE AMENDMENT WERE UNAVAILABLE TO THE COMMITTEE MEMBERSHIP FOR PURPOSES OF
STUDY UNTIL THE MOMENT IT WAS BEING DEBATED BEFORE THEM. IN FACT, MOST COMMITTEE MEMBERS,
INCLUDING AT LEAST ONE OF THE SPONSORS, WERE UNAWARE OF ITS CONTENT WHEN WE ARRIVED AT
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WORK ON THE MORNING OF THE 31ST. 582 *212  THE RESULT, HE SAID, WAS NO-LONGER A TRADE-OFF BUT
A ONE-SIDED ATTEMPT TO ENSURE THAT NO JURISDICTION EVER ESCAPE PRECLEARANCE:

THE TRADE-OFF WAS A DECENT, WORKABLE BAILOUT, AND WE ENDED UP WITH PERMANENT
PRECLEARANCE, AND A REAL TOUGH, MISERABLE, ALMOST IMPOSSIBLE BAILOUT, SO WE GOT THE WORST

OF BOTH WORLDS. 583

POLITICAL PRESSURE ONLY INTENSIFIED WHEN H.R. 3112 REACHED THE FLOOR OF THE HOUSE.
SUPPORTERS OF THE NEW BILL LET IT BE KNOWN THAT ANY QUESTIONING OF OR DEVIATION FROM ITS
LANGUAGE CONSTITUTED A PUNISHABLE LAPSE FROM ORTHODOXY, AND WOULD JUSTIFY THE VICIOUS
CHARGE OF RACISM:

**382  BY THE TIME IT REACHED THE FLOOR, SUGGESTIONS THAT ALTERNATE VIEWS SHOULD BE
CONSIDERED WERE QUICKLY MET WITH HARSH CHARGES THAT ANY DEVIATION WHATSOEVER FROM
WHAT WAS PUSHED THROUGH THE FULL JUDICIARY COMMITTEE MERELY REFLECTED ‘CODE WORD(S) FOR
NOT EXTENDING THE ACT.‘

THIS INTIMIDATING STYLE OF LOBBYING HAD THE IRONIC EFFECT, THOUGH CLEARLY INTENDED, OF
LIMITING SERIOUS DEBATE AND CREATING A WAVE OF APPREHENSION AMONG THOSE WHO MIGHT HAVE
SINCERELY QUESTIONED SOME OF THE BILL'S LANGUAGE.

NO ONE WISHES TO BE THE TARGET OF RACIST CHARACTERIZATION, AND THE FINAL VOTE REFLECTED
MORE OF AN OVERWHELMING STATEMENT OF SUPPORT FOR THE PRINCIPLE REPRESENTED BY THE ACT

THAN IT DID CONCURRENCE WITH EACH AND EVERY SENTENCE OR CONCEPT IT CONTAINS. 584

B. SENATE EXAMINATION OF THE HOUSE BAILOUT.-- AS THEY HAD DONE IN THE HOUSE, LOBBYISTS
CONTINUED TO EXERT AN ENORMOUS AMOUNT OF PRESSURE TO ENSURE THAT NO CHANGES WERE
MADE IN THEIR LANGUAGE. SENATOR HATCH, CHAIRMAN OF THE CONSTITUTION SUBCOMMITTEE TOLD
REPRESENTATIVE HYDE DURING SENATE HEARINGS THAT WITNESSES WERE AGAIN FACING A GREAT DEAL
OF HARASSMENT:

WELL, I KNOW OF SOME INSTANCES ON THIS SIDE WHERE WE'VE ASKED PEOPLE TO TESTIFY, WHERE
THEY HAVE EXPRESSED PERSONALLY TO ME HARASSMENT ABOUT TESTIFYING AND, FRANKLY, HAVE NOT

BEEN ABLE TO TESTIFY. I'VE BEEN APPALLED BY IT, TO BE HONEST WITH YOU. 585

THIS PRESSURE, HE CONCLUDED, WOULD MAKE IT DIFFICULT EVER TO GET A REASONABLE BAILOUT
PROVISION:

WELL, I HAVEN'T MEANT TO FIND FAULT, BUT I CONCLUDED EARLY IN THIS RESEARCH ON THIS THAT
IT'S GOING TO BE VERY DIFFICULT TO EVER GET A REASONABLE BAILOUT PROVISION, BECAUSE THERE
IS MORE HEAT THAN LIGHT IN THIS MATTER, AND THERE'S AN UNWILLINGNESS ON THE PART OF MANY
MEMBERS OF CONGRESS AND, I MIGHT ADD, CERTAINLY MANY OTHER INFLUENTIAL PEOPLE IN OUR
SOCIETY TO REALLY ADDRESS THAT ISSUE, EVEN THOUGH IT DESERVES IT, AS YOU'RE DOING RIGHT

NOW. 586 *213  WITNESS AFTER WITNESS TESTIFIED ABOUT THE NEED FOR A NEW, RATIONAL BAILOUT

MECHANISM. 587 FROM THE EVIDENCE BEFORE IT THE SUBCOMMITTEE CONCLUDED THAT, UNDER THE
HOUSE-APPROVED LANGUAGE, FEW IF ANY JURISDICTIONS COULD EVER BAIL OUT SINCE THE PROVISIONS
OF THE HOUSE BILL ARE WHOLLY UNREASONABLE:
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TO PROPONENTS OF H.R. 3112 WHO WOULD ARGUE THAT NEW BAILOUT PROVISIONS MITIGATE
THE PERMANENT NATURE OF THE NEW PRECLEARANCE OBLIGATION, THE SUBCOMMITTEE RESPONDS
THAT THIS WOULD BE THE CASE ONLY IF THE BAIL-OUT WERE REASONABLY DESIGNED TO AFFORD
AND OPPORTUNITY FOR RELEASE FROM PRECLEARANCE BY THOSE JURISDICTIONS WITHIN WHICH
‘EXCEPTIONAL‘ CIRCUMSTANCES NO LONGER EXISTED. THE SUBCOMMITTEE BELIEVES STRONGLY THAT
**383  SUCH IS NOT THE CASE. AS DISCUSSED IN MORE DETAIL ABOVE, IT IS OUR VIEW THAT THE BAIL-

OUT IN H.R. 3112 IS WHOLLY UNREASONABLE AND AFFORDS MERELY AN ILLUSORY OPPORTUNITY TO BE

RELEASED FROM COVERAGE. 588

INDEED, THE SUBCOMMITTEE CONCLUDED THAT NONE OF THE EVIDENCE JUSTIFIED THE HOUSE
BAILOUT AND THAT THEREFORE NONE OF THE EVIDENCE JUSTIFIED CONTINUED IMPOSITION OF THE
PRECLEARANCE REQUIREMENT:

NO EVIDENCE OF ANY KIND HAS BEEN SHARED WITH THE SUBCOMMITTEE THAT WOULD CONTRADICT
THIS ASSESSMENT OF THE ‘REASONABLENESS‘ OF THE HOUSE BAIL-OUT. THIS IS A CRITICAL
MATTER SINCE THE VERY CONSTITUTIONALITY OF THE PROPOSED AMENDMENTS-- AND INDEED THE

PRECLEARANCE PROVISION ITSELF-- RESTS UPON SUCH AN AFFIRMATIVE FINDING. 589

PUT VERY SIMPLY, THE SUBCOMMITTEE FOUND THAT IMPLEMENTATION OF THE HOUSE BAILOUT WOULD
BE UNCONSTITUTIONAL.

3. AN IMPOSSIBLE BAILOUT

ANALYSIS OF THE PROPOSED BAILOUT SUPPORTS THE FINDING OF THE SUBCOMMITTEE. ARMAND
DERFNER, DIRECTOR OF THE VOTING LAW POLICY PROJECT OF THE JOINT CENTER FOR POLITICAL
STUDIES, HAS COMPARED THE NEW BAILOUT TO A ‘SCREEN‘ SINCE EACH JURISDICTION THAT BAILS OUT

MUST MEET A BATTERY OF TESTS. 590

TWO KINDS OF TESTS WILL FACE ANY COVERED JURISDICTION THAT PETITIONS FOR RELEASE FROM
SECTION 5 COVERAGE. FIRST ARE THE TEN-YEAR ELIGIBILITY TESTS. UNDER THESE TESTS A JURISDICTION
MUST DEMONSTRATE THAT FOR 10 YEARS PRIOR TO FILING, PETITION FOR BAILOUT, THE DURING THE
PENDENCY OF THAT PETITION

(1) IT HAS NOT USED A TEST OR DEVICE WITH DISCRIMINATORY PURPOSE OR EFFECT (4(A)(1)(A));

(2) NO FEDERAL COURT HAS ISSUED A FINAL JUDGMENT DETERMINING THAT THE JURISDICTION DENIED
OR ABRIDGED VOTING RIGHTS (4(A)(1)(B));

*214  (3) THE JURISDICTION HAS NOT ENTERED INTO ANY CONSENT DECREE, SETTLEMENT, OR
AGREEMENT WHICH RESULTS IN ABANDONMENT OF A CHALLENGED VOTING PROCEDURE (4(A)(1)(B);

(4) NO ONE, BEFORE THE JURISDICTION FILES AN ACTION SEEKING BAILOUT, COMMENCES AN ACTION
ALLEGING THAT DENIALS OR ABRIDGEMENTS OF THE RIGHT TO VOTE HAVE OCCURRED ANYWHERE IN
THE JURISDICTION (4(A)(1)(B));

(5) NEITHER THE ATTORNEY GENERAL NOR A COURT HAVE ASSIGNED FEDERAL EXAMINERS TO A
PETITIONING JURISDICTION (4(A)(1)(C));
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(6) THE PETITIONING JURISDICTION, AND ALL JURISDICTIONS WITHIN IT, WHETHER SUBJECT TO STATE
CONTROL OR NOT, HAVE COMPLIED WITH ALL THE PRECLEARANCE PROVISIONS OF SECTION 5 AND HAVE
NOT ENFORCED NONSUBMITTED CHANGES (4(A)(1)(D));

**384  (7) THE ATTORNEY GENERAL HAS MADE NO OBJECTIONS TO A SUBMISSION FOR PRECLEARANCE
EXCEPT THOSE OVERTURNED BY A COURT (4(A)(A)(E));

(8) NO COURT HAS DENIED DECLARATORY JUDGMENT UNDER SECTION 5 WITH RESPECT TO A
SUBMISSION OF A VOTING LAW CHANGE (4(A)(1)(E)); AND

(9) NO SUBMISSIONS OR DECLARATORY JUDGMENT ACTIONS UNDER SECTION 5 ARE PENDING (4(A)(1)(E)).

THE SECOND SET OF TESTS ARE CRITERIA ALLEGEDLY DESIGNED TO AID A JURISDICTION IN
DEMONSTRATING IT HAS TAKEN POSITIVE OR CONSTRUCTIVE STEPS TO END VOTING DISCRIMINATION.
UNDER THESE CONSTRUCTIVE-EFFORTS TESTS JURISDICTIONS MUST:

(I) HAVE ELIMINATED VOTING PROCEDURES AND METHODS OF ELECTION WHICH INHIBIT OR DILUTE
EQUAL ACCESS TO THE ELECTORAL PROCESS;

(II) HAVE ENGAGED IN CONSTRUCTIVE EFFORTS TO ELIMINATE INTIMIDATION AND HARASSMENT OF
PERSONS EXERCISING RIGHTS PROTECTED UNDER THIS ACT; AND

(III) HAVE ENGAGED IN OTHER CONSTRUCTIVE EFFORTS, SUCH AS EXPANDED OPPORTUNITY FOR
CONVENIENT REGISTRATION AND VOTING FOR EVERY PERSON OF VOTING AGE AND THE APPOINTMENT
OF MINORITY PERSONS AS ELECTION OFFICIALS THROUGHOUT THE JURISDICTION AND AT ALL STAGES
OF THE ELECTION AND REGISTRATION PROCESS.

MANY OF THESE REQUIREMENT GUARANTEE THAT THIRD PARTIES OR THE FEDERAL GOVERNMENT
WILL BE ABLE TO BLOCK BAILOUT ARBITRARILY AND AT WILL. SIMPLY BY PAYING THE NECESSARY
FIFTEEN DOLLAR FILING FEE IN TIME, ANY PERSON WILLING TO BRING A CIVIL RIGHTS SUIT CAN
KEEP A JURISDICTION UNDER PRECLEARANCE FOR AN INDEFINITE PERIOD. GIVEN THE NEW, ELASTIC
STANDARDS OF THE DOLE-KENNEDY-MATHIAS BILL, IT WILL BE MOST DIFFICULT FOR JUDGES TO DISMISS
SUMMARILY EVEN THE MOST FRIVOLOUS SUITS. UNDER THE BILL THE ATTORNEY GENERAL AND THE
DEPARTMENT OF JUSTICE WILL GAIN BROAD DISCRETION TO KEEP JURISDICTIONS UNDER SECTION
5. PARTICULARLY EFFECTIVE IN THIS RESPECT WILL BE THE ‘NO-OBJECTION‘ AND ‘NO-EXAMINER‘
REQUIREMENTS. UNDER THE PRESENT ACT THE ATTORNEY GENERAL HAS VIRTUALLY UNLIMITED
DISCRETION TO OBJECT TO A PROPOSED VOTING LAW OR TO SEND IN EXAMINERS. USING THESE POWERS
HIS ABILITY TO BAR BAILOUT UNDER THE NEW LANGUAGE WOULD BE VIRTUALLY UNLIMITED, AND
WOULD INVITE POLITICAL MANIPULATION. SINCE UNDER THE LAW, MOREOVER, NO APPEAL OR VIEW
IS AVAILABLE FROM A DECISION TO SEND IN EXAMINERS, HE CAN NOT BE HELD *215  ACCOUNTABLE

FOR ABUSE OF THIS AUTHORITY. 591 THERE IS NO OTHER AREA OF THE LAW WHERE THE UNREVIEWABLE
DISCRETION OF A SINGLE APPOINTED OFFICIAL CAN HAVE SUCH DRASTIC CONSEQUENCES. SUCH BROAD
DISCRETION RAISES THE DISTINCT POSSIBILITY THAT A FUTURE ATTORNEY GENERAL MIGHT DESIGNATE
EXAMINERS AND OBSERVERS MERELY IN ORDER TO PREVENT A COVERED JURISDICTION FROM ESCAPING
PRECLEARANCE.

THE SECOND SET OF TESTS, THE CONSTRUCTIVE-EFFORTS CRITERIA, PLACE BROAD DISCRETION TO
BAR BAILOUT IN THE FEDERAL COURTS. THESE CRITERIA ARE REPLETE WITH VAGUE AND UNTESTED
LANGUAGE, LANGUAGE THAT COURTS WILL HAVE TO CONSTRUE. TERMINOLOGY SUCH AS ‘INHIBIT OR
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DILUTE EQUAL ACCESS,‘ AND ‘CONSTRUCTIVE EFFORTS‘ WILL GIVE FEDERAL JUDGES EXCESSIVELY
BROAD AUTHORITY TO CREATE NEW LAW REQUIRING COVERED JURISDICTIONS TO IMPLEMENT POLICIES
AND PRACTICES NOT SPECIFIED IN THE STATUTE. EMPLOYING SUCH VAGUE LANGUAGE IN A STATUTE
IS A NOTORIOUS DEVICE USED BY DESPOTIC GOVERNMENTS. **385  WHEN ONE SUBJECT TO A LAW
IS UNCERTAIN ABOUT WHAT HE HAS TO DO TO COMPLY WITH IT, HE STANDS AT THE MERCY OF THE
GOVERNMENT. NOTING THAT THE PRINCIPLE OF RULE OF LAW REQUIRES CERTAINTY AND SPECIFICITY
IN THE LAW. SIR MATTHEW HALE ARGUED IN A REPLY TO THE ENGLISH PHILOSOPHER THOMAS HOBBES
(WRITTEN ABOUT 1673) THAT LAWS SHOULD BE PARTICULAR AND CERTAIN:

‘ . . . (T)O AVOID THAT GREAT UNCERTAINTY IN THE APPLICATION OF REASON BY PARTICULAR PERSONS
TO PARTICULAR INSTANCES; AND SO TO THE END THAT MEN MIGHT NOT BE UNDER THE UNKNOWN
ARBITRARY UNCERTAIN REASON OF PARTICULAR PERSON, HAS BEEN THE PRIME REASON, THAT THE
WISER SORT OF THE WORLD HAVE IN ALL AGES AGREED UPON SOME CERTAIN LAWS AND RULES AND
METHODS OF ADMINISTRATION OF COMMON JUSTICE, AND THESE TO BE AS PARTICULAR AND CERTAIN

AS COULD BE WELL THOUGHT OF.‘ 592

THE ‘CONSTRUCTIVE-EFFORTS‘ CRITERIA ARE NOT PARTICULAR AND CERTAIN. THEY DO NOT PUT A
JURISDICTION ON NOTICE AS TO WHAT IT HAS TO DO TO COMPLY WITH THE LAW. AT BEST THEY GIVE
IT ONLY VAGUE HINTS AS TO THE DIRECTION IT MUST TRAVEL. THE CRITERIA THEMSELVES GIVE A
JURISDICTION NO REAL GUIDANCE AS TO HOW FAR TO GO IN ITS EFFORTS OR WHAT ROADS TO TAKE. IT
MUST LOOK TO THE COURTS FOR THAT INFORMATION.

OTHER REQUIREMENTS OF THE NEW BAILOUT DO NOT VEST BROAD DISCRETION IN ANY INDIVIDUAL
OR ORGANIZATION. THEY WILL, NONETHELESS, SERVE EQUALLY WELL AS BLOCK TO BAILOUT. SEVERAL
OF THE TEN-YEAR ELIGIBILITY TESTS REQUIRE ONE HUNDRED PERCENT COMPLIANCE WITH SECTION
FIVE, A COMPLIANCE THAT IS NEXT TO IMPOSSIBLE AS A PRACTICAL MATTER. UNDER THESE TESTS A
JURISDICTION MUST HAVE PRECLEARED ALL CHANGES IN VOTING PROCEDURES BEFORE THEY WERE
ENFORCED AND IT MUST HAVE REPEALED ALL CHANGES TO WHICH THE ATTORNEY GENERAL HAS
SUCCESSFULLY OBJECTED OR AS TO WHICH THE UNITED STATES DISTRICT COURT FOR THE DISTRICT
OF COLUMBIA HAS DENIED A DECLARATORY JUDGMENT. CERTAINLY, COVERED JURISDICTIONS SHOULD
COMPLY WITH *216  THE LAW. BECAUSE BAILOUT OF A GREATER JURISDICTION IS TIED TO THAT THE

LESSER, 593 HOWEVER, A MINOR OVERSIGHT OR INFRACTION, WHICH EVEN THE MOST DILIGENT STATE
OR REGIONAL AUTHORITIES MIGHT MAKE, SUCH AS NEGLECTING TO GET THE APPROVAL OF THE
JUSTICE DEPARTMENT TO MOVE THE OFFICE OF A COUNTY REGISTRAR FROM ONE FLOOR TO ANOTHER,
COULD BLOCK AN ENTIRE STATE UNDER SECTION 5 FOR TEN MORE YEARS. SIGNIFICANTLY, DAVID H.
HUNTER, AN ATTORNEY WITH THE VOTING SECTION OF THE JUSTICE DEPARTMENT HAS EMPHASIZED HOW
IMPOSSIBLE TOTAL COMPLIANCE WITH THE PRECLEARANCE REQUIREMENT IS, NOT ONLY BECAUSE WHAT
CONSTITUTES A VIOLATION IS STILL UNCLEAR IN MANY CASES BUT ALSO BECAUSE OF EMERGENCIES
THAT ARISE AT ELECTION TIME:

COMPLETE COMPLIANCE WITH THE PRECLEARANCE REQUIREMENT IS PRACTICALLY IMPOSSIBLE IN
TWO RESPECTS.

**386  FIRST, NO MATTER HOW MANY CHANGES AN OFFICIAL SUBMITS TO THE ATTORNEY GENERAL,
A STUDENT OF SECTION 5 CAN ALWAYS FIND ANOTHER CHANGE THAT HAS NOT BEEN SUBMITTED. FOR
EXAMPLE, A PROBATE JUDGE ALWAYS SUBMITS CHANGES IN THE LOCATION OF POLLING PLACES, BUT HE
NEGLECTS TO SUBMIT THE REARRANGEMENT OF TABLES AND BOOTHS AT ONE POLLING PLACE.
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SECOND, NO MATTER HOW WELL AN ELECTION ADMINISTRATOR PLANS IN ADVANCE OF AN ELECTION,
THERE WILL ALWAYS BE CHANGES THAT MUST BE IMPLEMENTED BEFORE THEY CAN BE PRECLEARED.

FOR EXAMPLE, A POLLING PLACE BURNS DOWN THE NIGHT BEFORE THE ELECTION. 594

STATISTICS SUPPLIED TO THE SUBCOMMITTEE ON THE CONSTITUTION BY ARMAND DERFNER 595 SHOW
THAT CONSIDERING ONLY FOUR OF THE TEN-YEAR ELIGIBILITY FACTORS, (NO-JUDGMENT, NO OBJECTION,
NO EXAMINERS, NO NON-SUBMISSIONS) A SUBSTANTIAL PORTION OF THE DEEP SOUTH ALREADY WOULD
ALREADY BE BARRED FROM BAILOUT: 45 PERCENT OF ALL COUNTIES IN ALABAMA, 67 PERCENT OF THOSE
IN GEORGIA, 33 PERCENT IN LOUISIANA, AND 76 PERCENT OF THOSE IN SOUTH CAROLINA WOULD BE THUS
PRECLUDED. ACCORDING TO DERFNER, IN FACT, OF A TOTAL OF 808 COUNTIES FOR WHICH THE SOUTHERN
REGIONAL COUNCIL HAD FIGURES, ONLY 24 PERCENT WOULD BE ELIGIBLE FOR BAILOUT. SINCE, UNDER
THE NEW BAIL OUT LANGUAGE, NO STATE COULD BAILOUT AS LONG AS ANY POLITICAL SUBDIVISION
IN THE STATE REMAINED COVERED BY SECTION 5, ALABAMA, GEORGIA, LOUISIANA, MISSISSIPPI, SOUTH
CAROLINA, TEXAS AND VIRGINIA, WHATEVER STATE-LEVEL ACTION THEY MAY HAVE TAKEN, WILL
ALL BE PRECLUDED FROM BAILOUT. EVEN IF ALL THESE STATISTICS SHOWED A LARGE NUMBER OF
JURISDICTIONS NOW ELIGIBLE FOR BAILOUT, THEY OFFER SMALL COMFORT. WHEN THE SMALLEST LOCAL
VIOLATION OF PRECLEARANCE STANDARDS CAN BLOCK AN ENTIRE STATE OR WHEN THIRD PARTIES,
THE JUSTICE DEPARTMENT, AND THE COURTS ALSO HAVE THE BROAD DISCRETION TO INTERVENE AND
PREVENT THE BAILOUT OF ANY JURISDICTION, IT BECOMES CLEAR THAT A JURISDICTION'S PROBABILITY
OF SUCCESSFUL BAILOUT APPROACHES ZERO.

*217  4. THE NEW BAILOUT CRITERIA ARE UNCONSTITUTIONAL

DIFFICULTY OF COMPLIANCE, HOWEVER, IS NOT THE MAJOR PROBLEM WITH THE BAILOUT CRITERIA.
THE MAJOR PROBLEM IS THAT THE WAY THE BAILOUT WORKS IS UNCONSTITUTIONAL AND GOES
BEYOND THE POWER GRANTED CONGRESS BY THE FIFTEENTH AMENDMENT. TO JUSTIFY KEEPING A
JURISDICTION UNDER THE STRINGENT REQUIREMENTS OF SECTION 5, CONGRESS, PURSUANT TO SOUTH
CAROLINA V. KATZENBACH, SHOULD HAVE MADE AT LEAST TWO DETERMINATIONS. FIRST, IT SHOULD
HAVE SHOWN THAT ‘EXCEPTIONAL CONDITIONS‘ AND ‘UNIQUE CIRCUMSTANCES‘ CONTINUE TO EXIST
IN AT LEAST SOME COVERED JURISDICTIONS-- CONDITIONS AND CIRCUMSTANCES THAT ‘CAN JUSTIFY

LEGISLATIVE MEASURES NOT OTHERWISE APPROPRIATE. 596 SECOND, IT SHOULD HAVE DEMONSTRATED
THAT THE BAILOUT OFFERS RATIONAL CRITERIA FOR DETERMINING WHETHER OR NOT EXTRAORDINARY
CIRCUMSTANCES AND UNIQUE CONDITIONS CONTINUE TO EXIST IN A PARTICULAR JURISDICTION.

**387  A. CONGRESS HAS SHOWN NEITHER ‘EXCEPTIONAL CONDITIONS‘ NOR A RATIONAL
RELATIONSHIP BETWEEN APPLICATION OF THE NEW BAILOUT CRITERIA AND DISCOVERY OF ABUSES
IN COVERED JURISDICTIONS.-- NEITHER THE HOUSE NOR THE SENATE HAS MET ITS RESPONSIBILITY
IN EITHER OF THESE RESPECTS. IN THE HEARINGS A FEW SCATTERED CHARGES BEFORE THE HOUSE
JUDICIARY COMMITTEE, OF HARRASSMENT AND INTIMIDATION OF MINORITY CITIZENS WHO ATTEMPTED
TO REGISTER WERE MADE, BUT THERE WAS NO ATTEMPT BY THE COMMITTEE TO VERIFY THESE

ACCUSATIONS OR TO ALLOW FOR REBUTTAL. 597 CERTAINLY THERE IS NO INDICATION THAT SUCH DENIALS
OF THE RIGHT TO REGISTER PERVADE THE ENTIRE SOUTH, A SINGLE STATE, OR EVEN A COUNTY. IN FACT, AS
NOTED EARLIER, REGISTRATION RATES ARE HIGH IN THE SOUTH, EQUAL TO OR EXCEEDING THE NATIONAL

AVERAGE. 598 THE GREAT BULK OF THE TESTIMONY OF THE HOUSE HEARD CONCERNED PRACTICES THAT
ALLEGEDLY CAUSE ‘DILUTION OF VOTING POWER,‘ PRACTICES SUCH AS AT-LARGE ELECTIONS, HIGH FEES
AND BONDING REQUIREMENTS, SHIFTS FROM ELECTIVE TO APPOINTIVE OFFICE, FULL STATE VOTING
REQUIREMENTS, RESIDENCY REQUIREMENTS, ANNEXATIONS, RETROCESSIONS, INCORPORATIONS, AND
APPORTIONMENT. NO ONE HAS MADE ANY SHOWING, A SHOWING REQUIRED BY SOUTH CAROLINA V.
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KATZENBACH THAT THESE PRACTICES, WHICH WERE NOT THE OBJECT OF THE VOTING RIGHTS ACT OF
1965, WERE SOMEHOW UNIQUE TO COVERED JURISDICTIONS. BEFORE BOTH THE HOUSE AND SENATE

THE WITNESSES CONSCIOUSLY RESTRICTED THEIR TESTIMONY TO COVERED JURISDICTIONS. 599 TO
JUSTIFY SECTION 5 COVERAGE OF THE SOUTH BECAUSE OF ALLEGED VOTE DILUTION, HOWEVER, THESE
WITNESSES SHOULD HAVE SHOWN THAT COVERED JURISDICTIONS ARE UNIQUE IN THE WAY THEY APPLY
THE QUESTIONED PRACTICES. OTHERWISE NO JUSTIFICATION EXISTS FOR THE UNEQUAL TREATMENT
AFFORDED COVERED AND UNCOVERED STATES.

ASSUMING, HOWEVER, FOR THE SAKE OF ARGUMENT, THAT CONGRESS DID FIND EXCEPTIONAL
CONDITIONS TO EXIST IN SOME COVERED JURISDICTIONS, IT STILL DID NOT MAKE A RATIONAL SHOWING
AS TO HOW THE BAILOUT CRITERIA WILL HELP IN SPOTTING THOSE PARTICULAR JURISDICTIONS. AS
SHOWN ABOVE, THE NEW LANGUAGE WAS DRAFTED IN HASTE, THE RESULT OF A LAST-MINUTE POLITICAL
BARGAIN REACHED IN THE DEAD OF NIGHT. MEMBERS OF THE HOUSE SIMPLY HAD NO ADEQUATE DATA
BEFORE THEM AS TO HOW THE NEW STANDARDS *218  WOULD WORK. THE ONLY CONGRESSIONAL
EXAMINATION OF THE NEW BAILOUT PROVISIONS WAS THAT OF THE SENATE SUBCOMMITTEE ON THE

CONSTITUTION. IT SHARPLY CRITICIZED THE PROPOSED CRITERIA, 600 CALLING UPON THEM ‘WHOLLY
UNREASONABLE.‘ NEITHER BRANCH OF CONGRESS HAS OFFERED ANY EXPLANATION AS TO HOW
APPLICATION OF THE NEW CRITERIA WILL AID THE GOVERNMENT IN DETERMINING WHERE ABUSES ARE
TAKING PLACE.

B. NO RATIONAL JUSTIFICATION EXISTS FOR APPLYING THE NEW BAILOUT CRITERIA.-- A NUMBER OF THE
NEW BAILOUT STANDARDS HAVE LITTLE IF ANY PROBATIVE VALUE. FALLING AFOUL OF ONE OF THESE
CRITERIA BY NO MEANS INDICATES THAT A JURISDICTION HAS VIOLATED THE FIFTEENTH AMENDMENT.
EVEN THE STANDARDS WHICH OFFER SOME AID IN LOCATING POTENTIAL ABUSE DO NOT SERVE THE ENDS
OF JUSTICE BECAUSE THE STATUTE SETS THEM FORTH NOT AS FACTORS FOR A COURT TO CONSIDER, BUT
AS ABSOLUTE BARS TO BAILOUT.

**388  AMONG THE MOST EGREGIOUS EXAMPLES IN THE STATUTE OF STANDARDS THAT HAVE
LITTLE PROBATIVE VALUE IS THE UNACCOUNTABLE PROHIBITION AGAINST CONSENT DECREES AND
SETTLEMENT AGREEMENTS. CONSENT DECREES DO NOT IDENTIFY THE WRONGDOERS IN A PARTICULAR
DISPUTE. PARTIES FREQUENTLY ENTER INTO SUCH DECREES VOLUNTARILY TO AVOID COSTLY LITIGATION.
TO DISCOURAGE THEIR USE IS TO DEPRIVE THE GOVERNMENT OF A MAJOR TOOL FOR SECURING
PROMPT COMPLIANCE WITH THE VOTING RIGHTS ACT. ALMOST CERTAINLY THIS NEW STANDARD WILL
HAVE THE SIDE-EFFECT OF CHILLING EFFORTS TO SOLVE VOTING RIGHTS DISPUTES INFORMALLY AND
VOLUNTARILY. RATHER THAN HAVE TO WAIT ANOTHER TEN YEARS TO BAILOUT, JURISDICTIONS WILL
HAVE ADDED INCENTIVE TO DO BATTLE IN COURT.

SIMILAR PROBLEMS ARISE FROM THE ‘NO-OBJECTION‘ REQUIREMENT. SECTION 4(A)(1)(E) OF THE DOLE-
KENNEDY-MATHIAS BILL REQUIRES A JURISDICTION TO SHOW THAT ‘THE ATTORNEY GENERAL HAS NOT
INTERPOSED ANY OBJECTION (THAT HAS NOT BEEN OVERTURNED BY A FINAL JUDGMENT OF A COURT).‘
THE NEW BILL PRECLUDES A COURT FROM CONSIDERING WHY THE ATTORNEY GENERAL OBJECTED TO
A PROPOSED CHANGE. ENTRY OF AN OBJECTION, HOWEVER, STANDING BY ITSELF, OFFERS NO PROOF

THAT ACTUAL DISCRIMINATION HAS TAKEN PLACE. 601 UNDER SECTION 5 THE ATTORNEY GENERAL OFTEN
INTERPOSES AN OBJECTION TO A VOTING CHANGE SIMPLY BECAUSE NOT ENOUGH INFORMATION IS ON
HAND FOR THE AFFIRMATIVE SHOWING THAT A PROPOSAL ‘DOES NOT HAVE THE PURPOSE AND WILL NOT
HAVE THE EFFECT‘ OF DISCRIMINATION IN VOTING. IT IS NOT UNCOMMON AS WELL AS FOR THE ATTORNEY

GENERAL TO WITHDRAW AN OBJECTION. 602 UNDER THE NEW BILL, EVEN AN ERRONEOUS OBJECTION
TO A CHANGE THAT IS NON-DISCRIMINATORY CARRIES THE SAME WEIGHT AS AN OBJECTION THAT HAS
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SAMPLE JUSTIFICATION: EVEN IF A PRACTICE DOES NOT ACTUALLY VIOLATE THE LAW OR EVEN IF A
POLITICAL SUBDIVISION RECOGNIZES THE LEGITIMACY OF AN OBJECTION AND ACCEDES IMMEDIATELY
TO THE DEMANDS OF THE ATTORNEY GENERAL, THE MERE ENTERING OF AN OBJECTION WOULD STILL
PRECLUDE BAILOUT FOR TEN YEARS.

LIKE THE ‘NO CONSENT DECREE‘ REQUIREMENT, THE NO-OBJECTION REQUIREMENT IS ALSO
COUNTERPRODUCTIVE. IT IS NEVER CERTAIN WHETHER A GIVEN CHANGE IN VOTING LAW OR PRACTICES
WILL VIOLATE GOVERNMENT STANDARDS. *219  UNDER CURRENT LAW, MOREOVER, LITTLE IF ANY
OPPORTUNITY EXISTS TO CLEAR CHANGES IN ADVANCE WITH THE DEPARTMENT OF JUSTICE OR TO HAVE
FORMAL PRESUBMISSION CONSULTATIONS. JURISDICTIONS FACED WITH UNCERTAINTY AS TO THE EFFECT
OF NEW LEGISLATION CAN AT LEAST MAKE NEEDED CHANGES IN LAW, HOWEVER, BECAUSE, IF THE
ATTORNEY GENERAL FINDS SOME ASPECT OF THEIR PLAN OBJECTIONABLE, ALL THEY NEED TO DO IS
TO SUBMIT A REVISED PLAN. NOW, UNDER THE DOLE-KENNEDY-MATHIAS BILL, SUBMISSION OF SUCH
A NEW PLAN IS NO LONGER A SAFE OPTION. UNCERTAIN ABOUT THE EFFECT OF PROPOSED CHANGES
IN THEIR LAW AND FACED WITH A POSSIBLE TEN-YEAR BAR FROM BAILOUT IF THEY MAKE A MISTAKE,
MANY STATES AND SUBDIVISIONS WILL AVOID MAKING EVEN NEEDED CHANGES. IF THE NEW BAILOUT
CRITERIA GO INTO EFFECT MANY JURISDICTIONS WILL EFFECTIVELY BE PARALYZED UNLESS CONGRESS
**389  OR THE DEPARTMENT OF JUSTICE ITSELF ALSO GIVES THEM OPPORTUNITY TO PROPOSED CHANGES

FOR APPROVAL BEFORE THE CHANGES ARE SUBJECT TO FORMAL OBJECTION. THE DOLE-KENNEDY-
MATHIAS BILL, HOWEVER, MAKES NO PROVISION FOR SUCH FORMAL PRESUBMISSION CONSULTATIONS.
ASSIGNMENT OF FEDERAL EXAMINERS, EVEN MORE THAN THE INTERPOSING OF AN OBJECTION, LIKEWISE
GIVES NO REAL INDICATION THAT DISCRIMINATION HAS OCCURRED. RECENT PRACTICE HAS BEEN TO
DESIGNATE COUNTIES AS ‘EXAMINER COUNTIES‘ SIMPLY IN ORDER TO SEND FEDERAL OBSERVERS IN

SINCE DESIGNATION OF EXAMINERS IS A STATUTORY PREREQUISITE TO SENDING IN OBSERVERS. 603

THE LANGUAGE OF THE COMPROMISE BILL DOES NOT CLARIFY WHETHER THIS KIND OF EXAMINER

DESIGNATION WOULD BAR BAILOUT. 604

I HAVE ALREADY DISCUSSED AT GREATER LENGTH A NUMBER OF OTHER CRITERIA THAT WILL GRANT
THIRD-PARTIES AND GOVERNMENT OFFICIALS ALMOST UNLIMITED DISCRETION TO BLOCK BAILOUT.
605 THE EXERCISE OF SUCH DISCRETION, STANDING BY ITSELF, TELLS US LITTLE AS TO WHETHER
UNLAWFUL DISCRIMINATION HAS ACTUALLY OCCURRED IN A STATE OR SUBDIVISION. WHEN A THIRD
PARTY FILES SUIT ALLEGING DISCRIMINATION, IT PROVIDES NOTICE THAT A PROBLEM MIGHT EXIST.
FOR A THIRD PARTY TO FILE SUIT, HOWEVER, IN NO WAY ESTABLISHES THAT A PROBLEM DOES IN
FACT EXIST. ANYONE, FOR ANY REASON, OUT OF SPITE OR ENVY OR FOR POLITICAL CONSIDERATIONS,
CAN FILE AN ACTION. IN CRITERIA SUCH AS THESE WE HAVE NOT A GENUINE ATTEMPT TO DISCERN
WHETHER EXCEPTIONAL CONDITIONS STILL EXIST IN A COVERED JURISDICTION AS REQUIRED BY SOUTH
CAROLINA V. KATZENBACH. WE HAVE INSTEAD CRITERIA DESIGNED TO LOCK COVERED JURISDICTIONS
IN PERMANENTLY. THE PROPOSED BAILOUT IS UNCONSTITUTIONAL.

D. ADDITIONAL PROBLEMS WITH THE PRECLEARANCE PROVISIONS AND THE BAILOUT

1. VENUE

ONE OF THE BASIC ASPECTS OF A JUST TRIAL IS THAT THERE BE SOME REASONABLE RELATIONSHIP
BETWEEN THE FACTS TO BE DETERMINED AND THE LOCATION OF THE COURT WHICH WILL MAKE THOSE
FACT DETERMINATIONS. UNDER BOTH *220  THE DOLE-KENNEDY-MATHIAS BILL AND THE EXISTING LAW,
HOWEVER, THE U.S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA HAS SOLE JURISDICTION TO HEAR
DECLARATORY JUDGMENT ACTIONS FOR BAILOUT UNDER SECTION 4 AND LITIGATION WITH RESPECT TO
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PRECLEARANCE UNDER SECTION 5. THE DOLE-KENNEDY-MATHIAS BILL WOULD CONTINUE TO IMPOSE
UPON COUNTIES AND STATES THE TREMENDOUS EXPENSE AND DELAY OF BRINGING THE REQUIRED
BATTERY OF FACTS, LAWYERS, WITNESSES, AND EVIDENCE TO WASHINGTON. LOCAL JURISDICTIONS
WOULD CONTINUE TO HAVE TO HIRE COUNSEL LICENSED TO LITIGATE IN THE DISTRICT OF COLUMBIA.
RESTRICTING VENUE TO THE DISTRICT OF COLUMBIA WOULD ALSO MAKE IT MUCH MORE DIFFICULT FOR
AN AGGRIEVED MINORITY VOTER TO TAKE AN ACTIVE PART IN AN ACTION.

**390  THOSE WHO SUPPORT RETAINING VENUE ONLY IN THE DISTRICT OF COLUMBIA CONTEND
THAT THERE IS A NEED FOR UNIFORM INTERPRETATION OF THE LAW RELATING TO BAILOUT. THEY
SUGGEST FURTHER THAT COURTS OUTSIDE WASHINGTON CANNOT BE TRUSTED TO MAKE UNPREJUDICED
DECISIONS ABOUT VOTING RIGHTS CASES. THE RECORD OF CIVIL RIGHTS CASES IN THE 11TH AND
5TH CIRCUITS PROVES THAT THIS FEAR IS GROUNDLESS, COURTS IN THESE JURISDICTIONS HAVING
HANDED DOWN MANY CIVIL RIGHTS DECISIONS THAT COMPLETELY DISREGARDED CONTRARY LOCAL

SENTIMENTS. 606

WHILE, THEREFORE I APPLAUD MY COLLEAGUES FOR ACKNOWLEDGING THE RIGHT OF CONGRESS TO
LIMIT THE JURISDICTION OF THE DISTRICT COURTS BY DENYING THEM THE POWER TO TRY CASES UNDER
SECTIONS 4 AND 5, I BELIEVE THAT THIS ATTEMPT TO CONCENTRATE ALL OF THE FEDERAL JUDICIAL
POWER IN A SINGLE COURT IS AN ABUSE OF THAT POWER THAT IS CONTRARY TO THE BASIC PRINCIPLES OF
JUSTICE. THE CONGRESS SHOULD MODIFY THE VOTING RIGHTS ACT SO THAT IT WILL AFFORD LITIGANTS
IN TRIAL IN A LOCATION NEAR THE COVERED JURISDICTION.

2. BURDEN OF PROOF

SECTION 5 CURRENTLY PROVIDES THAT A VOTING CHANGE BY A COVERED JURISDICTION IS TREATED AS
PRESUMPTIVELY DISCRIMINATORY AND THAT THE JURISDICTION MUST SEEK PRECLEARANCE BEFORE IT
CAN ENFORCE A CHANGE. IN ADDITION, IN ORDER TO OVERCOME THE PRESUMPTION OF DISCRIMINATION,
A JURISDICTION MUST PROVE THE ABSENCE OF DISCRIMINATION. THESE TWO ASPECTS OF SECTION 5
VIOLATE COMMONSENSE PRINCIPLES OF JURISPRUDENCE. CONGRESS SHOULD MAKE PRECLEARANCE
LITIGATION MORE CONSISTENT WITH ALL OTHER LITIGATION UNDER AMERICAN LAW. A PRESUMPTION
OF DISCRIMINATION VIOLATES THE PRINCIPLE THAT PARTIES ARE PRESUMED INNOCENT UNTIL PROVEN
GUILTY. REQUIRING A COVERED JURISDICTION TO PROVE THE ABSENCE OF DISCRIMINATION MAKES
THE COVERED JURISDICTION ANTICIPATE ALL POSSIBLE CONTENTIONS OF DISCRIMINATION BY THE
ATTORNEY GENERAL. THIS IS AN UNREASONABLE BURDEN AND AN INEFFICIENT WAY OF CONDUCTING
LITIGATION.

*221  III. INCORPORATION OF A ‘RESULTS TEST‘ INTO SECTION 2 OF THE 1965 VOTING RIGHTS ACT

THE COMMITTEE'S ENDORSEMENT OF THE SO-CALLED DOLE-KENNEDY-MATHIAS ‘COMPROMISE‘ RAISES
THREE FUNDAMENTAL ISSUES: FIRST, WHETHER THE INCORPORATION OF A ‘RESULTS‘ TEST INTO SECTION
2 OF THE ACT IS CONSTITUTIONAL; SECOND, WHETHER THE PROPOSED COMPROMISE SIMPLY PROTECTS
VOTER **391  ACCESS TO THE POLLS OR WHETHER IT CREATES A RIGHT OF GROUP REPRESENTATION;
AND THIRD, WHETHER THE ‘COMPROMISE‘ WILL REQUIRE IMPOSITION OF A NATIONWIDE SYSTEM OF
PROPORTIONAL REPRESENTATION, THAT IS, GROUP REPRESENTATION ACCORDING TO NUMBERS.

A. CONSTITUTIONAL ISSUES
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1. THE SUBCOMMITTEE ON THE CONSTITUTION FOUND IN THE NEW ‘RESULTS‘ TEST UNCONSTITUTIONAL

IN ITS REPORT TO THE FULL COMMITTEE, THE SUBCOMMITTEE ON THE CONSTITUTION RIGHTS
CONCLUDED, AFTER EXHAUSTIVE HEARINGS, THAT THE HOUSE-PROPOSED CHANGES IN SECTION 2,
WHICH WE SHALL PRESENTLY EXAMINE, ‘RUN SUBSTANTIALLY AFOUL OF THE PROVISIONS OF THE

CONSTITUTION.‘ 607 THIS CONCLUSION WAS SUPPORTED BY AN IMPRESSIVE GROUP OF CONSTITUTIONAL
SCHOLARS, REPRESENTING A BROAD POLITICAL SPECTRUM.

I SHARE THE VIEW OF THE SUBCOMMITTEE ON THE CONSTITUTION AND THESE WITNESSES THAT
CONGRESS LACKS THE AUTHORITY TO SUPPLEMENT THE PRESENT INTENT STANDARD UNDER SECTION
2 WITH A RESULTS TEST FOR IDENTIFYING VOTING DISCRIMINATION, AND COMMEND SENATOR HATCH
AND THE MEMBERS OF THE SUBCOMMITTEE FOR THEIR CONSCIENTIOUS AND THOROUGH ATTENTION TO
THIS IMPORTANT ISSUE. THE SUBCOMMITTEE'S REPORT REFLECTS A PROFOUND UNDERSTANDING OF OUR
CONSTITUTIONAL SYSTEM, AND I URGE MY COLLEAGUES IN THE SENATE TO STUDY IT CAREFULLY IN
THEIR CONSIDERATION OF THIS ISSUE.

2. VOTER ACCESS VERSUS GROUP REPRESENTATION

A. THE FIFTEENTH AMENDMENT AND THE VOTING RIGHTS ACT OF 1965 PROTECT VOTER ACCESS
ONLY.-- THE ISSUE IS NOT, OF COURSE, WHETHER BLACK AMERICANS SHALL HAVE THE RIGHT TO VOTE,
TO PARTICIPATE IN THE ELECTORAL PROCESS, AND TO ENJOY PROTECTION AT THE POLLING STATION.
NO ONE DISPUTES THE FACT THAT ALL AMERICANS ARE ENTITLED TO SUCH POLITICAL LIBERTY. THE
CONSTITUTION GUARANTEES ALL CITIZENS, IRRESPECTIVE OF RACE OR COLOR, THE RIGHT TO VOTE.
THAT IS THE PURPOSE AND OBJECT OF THE FIFTEENTH AMENDMENT.

BUT THE RIGHT TO VOTE IS ALL THAT THE FIFTEENTH AMENDMENT GUARANTEES. IT PROVIDES MERELY
THAT,

THE RIGHT OF CITIZENS OF THE UNITED STATES TO VOTE SHALL NOT BE DENIED OR ABRIDGED BY
THE UNITED STATES OR BY ANY STATE ON ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION OF
SERVITUDE.

UNLESS THE COMMITTEE CHOOSES TO IGNORE THE PLAIN AND OBVIOUS MEANING OF THESE WORDS,
THE RIGHT TO VOTE MEANS THAT EVERY CITIZEN HAS A RIGHT TO COME FORWARD AND ENGAGE IN THE
PHYSICAL ACT OF VOTING-- THAT IS, MARKING A BALLOT AND HAVING IT COUNTED. IT MEANS THAT NO
ONE SHALL BE DENIED ACCESS TO THE POLLING BOOTH MERELY BECAUSE OF RACE, COLOR, AND *222
THAT ALL CITIZENS SHALL HAVE AN EQUAL OPPORTUNITY TO PARTICIPATE IN THE ELECTORAL PROCESS.

IN KEEPING WITH THESE PRINCIPLES, SECTION 2 OF THE 1965 ACT PROHIBITS THE STATES FROM USING
ANY RACIALLY DISCRIMINATORY ‘VOTING QUALIFICATION OR PREREQUISITE TO VOTING, OR STANDARD,
PRACTICE OR PROCEDURE.‘ AS THE ORIGINAL DRAFTERS AND SUPPORTERS OF THIS PROVISION
REPEATEDLY EXPLAINED IN 1965, SECTION 2 OF THE ACT IS NOTHING MORE THAN A RESTATEMENT **392

OF THE FIFTEENTH AMENDMENT. 608 IT ADDRESSES THE PROBLEM OF VOTER ACCESS TO THE POLLING
BOOTH PRIOR TO AND INCLUDING THE FINAL ACT OF VOTING, AND REAFFIRMS THE BASIC PRINCIPLE
THAT NO CITIZEN SHALL BE EXCLUDED FROM THE SUFFRAGE, IN ANY STATE, BY MEANS OF LITERACY
TESTS OR OTHER VOTING QUALIFICATIONS, PREREQUISITES, STANDARDS, PRACTICES, OR PROCEDURES
THAT DISCRIMINATE AGAINST A RACIAL MINORITY.
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LIKE THE FIFTEENTH AMENDMENT, SECTION 2 OF THE 1965 ACT THEREFORE PROCLAIMS THE RIGHT OF
EVERY CITIZEN TO AN EQUAL OPPORTUNITY TO VOTE. NEITHER THE AMENDMENT NOR SECTION 2 OF THE
ACT EXPLICITLY OR IMPLIEDLY ASSERTS THAT THE VOTER IS ENTITLED TO ANY ADDITIONAL RIGHTS OR
PRIVILEGES AFTER HIS VOTE HAS BEEN TAKEN, OR THAT THE OUTCOME OR RESULT OF THE ELECTION
WITH RESPECT TO THE SUCCESS FOR FAILURE OF MINORITY CANDIDATES BEARS ANY RELATION TO AN
INDIVIDUAL'S RIGHT TO VOTE. NOR IS THERE ONE SCINTILLA OF HISTORICAL EVIDENCE THAT WOULD
EVEN HINT AT THE POSSIBILITY THAT THE FRAMERS AND BACKERS OF THE FIFTEENTH AMENDMENT
INTENDED TO GRANT ANY PARTICULAR ELECTION RESULT TO A PARTICULAR CLASS, OR RACE OF VOTERS.
INDEED, THEY SPECIFICALLY CONSIDERED AND REJECTED A PROPOSAL THAT WOULD HAVE GUARANTEED

A RIGHT OF OFFICE TO MINORITY CANDIDATES. 609 FURTHERMORE, IF THE EFFECT OR RESULT OF AN
ELECTION WERE DETERMINATIVE OF WHETHER THE RIGHT TO VOTE HAD BEEN ABRIDGED, THEN SURELY
THE AMENDMENT WOULD HAVE BEEN MORE CAREFULLY DRAFTED TO INCLUDE LANGUAGE PROTECTING
NOT ONLY THE RIGHT TO VOTE, BUT THE RIGHT TO HAVE THAT VOTE WEIGHED, OR COUNTED IN A CERTAIN
MANNER, OR SEPARATED OUT FROM THE OTHER BALLOTS ACCORDING TO RACE. BUT NO SUCH LANGUAGE
IS PRESENT IN THE FIFTEENTH AMENDMENT. WHY? BECAUSE THE RIGHT TO VOTE IS AN INDIVIDUAL
RIGHT OF EQUAL ACCESS TO THE BALLOT, NOT THE COLLECTIVE RIGHT OF A PARTICULAR MINORITY TO
A CERTAIN SHARE OF ELECTED OFFICIALS AFTER EACH INDIVIDUAL HAS EXERCISED HIS RIGHT TO VOTE
AND GONE HOME.

B. CITY OF MOBILE V. BOLDEN.-- IN CITY OF MOBILE V. BOLDEN, 446 U.S. 55 (1980), THE SUPREME
COURT HELD THAT SECTION 2 OF THE 1965 ACT WAS SIMPLY A RESTATEMENT OF THE FIFTEENTH
AMENDMENT, AND THAT A VIOLATION OF THE AMENDMENT REQUIRED PROOF THAT THE VOTING LAW
OR PRACTICE IN QUESTION WAS BASED ON DISCRIMINATORY INTENT. AT ISSUE WAS WHETHER MOBILE'S
AT-LARGE SYSTEM OF MUNICIPAL ELECTIONS, DATING BACK TO 1911, VIOLATED SECTION 2 OF THE
ACT, THE FIFTEENTH AMENDMENT, OR THE FOURTEENTH AMENDMENT. RETRACTING THE LEGISLATIVE
HISTORY OF SECTION 2 OF THE ACT, THE COURT ASSERTED THAT SECTION 2 MERELY REAFFIRMED
THE PROHIBITIONS ALREADY CONTAINED IN THE FIFTEENTH AMENDMENT, AND THAT THE FIFTEENTH
AMENDMENT ITSELF PROHIBITED ONLY INTENTIONAL DISCRIMINATION. ‘OUR DECISIONS,‘ SAID THE
COURT, ‘ . . . HAVE MADE CLEAR *223  THAT ACTION BY A STATE THAT IS RACIALLY NEUTRAL ON ITS FACE
VIOLATES THE FIFTEENTH AMENDMENT ONLY IF MOTIVATED BY A DISCRIMINATORY PURPOSE.‘ 446 U.S.
AT 62. NOR DID THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT, CONTINUED THE
COURT, RENDER MOBILE'S AT-LARGE ELECTORAL SYSTEM UNCONSTITUTIONAL. CITING WASHINGTON

V. DAVIS, 426 U.S. 229 609A (1976), AND A NUMBER OF LATER CASES, THE COURT AFFIRMED THE WELL-
ESTABLISHED RULE THAT ‘ONLY IF THERE IS PURPOSEFUL DISCRIMINATION CAN **393  THERE BE A
VIOLATION OF THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT.‘ 446 U.S. AT 66.
ACCORDINGLY, THE COURT REJECTED THE CLAIM THAT POLITICAL GROUPS HAVE AN INDEPENDENT
CONSTITUTIONAL CLAIM TO REPRESENTATION, AND RULED THAT MOBILE'S AT-LARGE ELECTORAL
SYSTEM FOR CITY COMMISSIONERS DID NOT UNCONSTITUTIONALLY DILUTE THE VOTING STRENGTH
OF BLACKS OR REQUIRE THE ESTABLISHMENT OF A MAYOR-COUNCIL GOVERNMENT THAT WOULD
GUARANTEE THE BLACK POPULATION A SHARE OF ELECTED OFFICE HOLDERS. THE EVIDENCE SHOWED
THAT BLACKS IN THE CITY OF MOBILE REGISTERED AND VOTED FREELY, WITHOUT HINDRANCE; AND
IN THE ABSENCE OF ANY INTENTIONAL OR PURPOSEFUL DISCRIMINATION REGARDING THEIR RIGHT TO
VOTE THERE WAS NO CONSTITUTIONAL OR STATUTORY VIOLATION. TURNING FINALLY TO THE ‘EXTREME‘
AND ‘EXTRAORDINARY‘ THEORY OF JUSTICE MARSHALL'S DISSENT THAT EVERY POLITICAL MINORITY
HAS A CONSTITUTIONAL RIGHT TO ELECT CANDIDATES IN PROPORTION TO THE NUMBER, THE COURT
CONCLUDED THAT THE ‘RIGHT TO EQUAL PARTICIPATION IN THE ELECTORAL PROCESS DOES NOT PROTECT
ANY 'POLITICAL GROUP,’ HOWEVER DEFINED, FROM ELECTORAL DEFEAT.‘ 446 U.S. AT 77. REJECTING
THE CLAIM ‘THAT THE CONSTITUTION SOMEHOW GUARANTEES PROPORTIONAL REPRESENTATION‘, 446
U.S. AT 79, THE COURT OBSERVED THAT ‘THE DISSENTING OPINION ERRONEOUSLY DISCOVERS THE
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ASSERTED ENTITLEMENT TO GROUP REPRESENTATION WITHIN THE 'ONE PERSON, ONE VOTE’ PRINCIPLE
OF REYNOLDS V. SIMS AND ITS PROGENY.‘ 446 U.S. AT 78. AN ACCURATE READING OF THAT DECISION LEADS
TO THE CONCLUSION, HOWEVER, THAT THE EQUAL PROTECTION CLAUSE GUARANTEES EACH VOTER THE
RIGHT TO HAVE HIS VOTE COUNTED EQUALLY, NOT DISPROPORTIONATELY, WITH THOSE OF ALL OTHER
CITIZENS; AND AS THE COURT STATED IN BOLDEN, IT IS OBVIOUS IN THE MOBILE SYSTEM ‘THAT NOBODY'S
VOTE HAS BEEN 'DILUTED’ IN THE SENSE IN WHICH THE WORD WAS USED IN THE REYNOLDS CASE.‘ 446
U.S. AT 78.

C. CONCLUSION-- GROUP REPRESENTATION IS UNCONSTITUTIONAL.-- IN SUM, THE CONSTITUTION DOES
NOT RECOGNIZE THE CLAIM OF ANY MINORITY GROUP, WHETHER IT BE RACIAL, ETHNIC, RELIGIOUS,
POLITICAL, OR WHATEVER, TO HAVE AN INHERENT RIGHT TO REPRESENTATION. THIS INTERPRETATION
IS ENTIRELY CONSISTENT WITH THE WORDING OF THE RECONSTRUCTION AMENDMENTS AND WITH THE
VIEWS OF THOSE WHO FRAMED AND ADOPTED THEM. MOREOVER, SUCH AN INTERPRETATION IS IN
KEEPING WITH OUR DEMOCRATIC PRINCIPLE THAT THE MAJORITY GOVERNS, AND WITH THE VIEWS OF
OUR FOUNDING FATHERS. AS ALEXANDER HAMILTON EXPLAINED IN FEDERALIST NO. 35,

THE IDEA OF AN ACTUAL REPRESENTATION OF ALL CLASSES OF THE PEOPLE BY PERSONS OF EACH
CLASS IS ALTOGETHER VISIONARY. UNLESS IT WERE EXPRESSLY PROVIDED IN THE CONSTITUTION THAT
EACH DIFFERENT OCCUPATION SHOULD SEND ONE OR MORE MEMBERS, THE THING WOULD NEVER TAKE
PLACE IN PRACTICE.

CONTINUING, HAMILTON WARNED THAT SUCH A SYSTEM-- CALL IT PROPORTIONAL GROUP, CLASS OR
RACE REPRESENTATION-- WOULD ENDANGER OUR BASIC POLITICAL LIBERTY:

*224  IT IS SAID TO BE NECESSARY THAT ALL CLASSES OF CITIZENS SHOULD HAVE SOME OF THEIR
OWN NUMBER IN THE REPRESENTATIVE BODY IN ORDER THAT THEIR FEELINGS AND INTERESTS MAY BE
BETTER UNDERSTOOD AND ATTENDED TO. BUT WE HAVE SEEN THAT THIS WILL NEVER HAPPEN UNDER
ANY ARRANGEMENT THAT LEAVES THE VOTES OF THE PEOPLE FREE.

**394  THE SUPREME COURT'S HOLDING IN THE BOLDEN CASE, IN MY JUDGMENT, ACCORDS WITH
HAMILTON'S VIEWS AND IS CONSISTENT WITH THE BASIC POLITICAL AND CONSTITUTIONAL DESIGN
OF OUR GOVERNMENT. OUR SYSTEM OF GOVERNMENT, AT LEAST SO FAR, HAS KNOWN NOTHING OF A
RIGHT OF ‘GROUP‘ OR ‘CLASS‘ REPRESENTATION IN THE EXERCISE OF THE FRANCHISE. THE GOAL OF
OUR DEMOCRATIC REPUBLIC HAS BEEN THAT NO PERSON SHALL BE DENIED THE RIGHT TO REGISTER OR
TO HAVE HIS VOTE FAIRLY COUNTED BECAUSE OF HIS RACE OR COLOR. WE HAVE NEVER UNDERTAKEN
TO PROTECT BLOC POWER FROM DILUTION AT THE POLLS-- I AM PERSUADED, THEREFORE, THAT THE
SENATE WOULD REJECT ANY ‘RESULTS‘ STANDARD OF PROOF FOR SECTION 2 THAT WOULD ENSHRINE THE
PRINCIPLE OF GROUP REPRESENTATION, A PRINCIPLE THAT IS HOSTILE TO OUR CONSTITUTION AND THE
DEMOCRATIC PRINCIPLES OF MAJORITY RULE UPON WHICH IT RESTS.

B. THE NEW RESULTS TEST-- VAGUE LANGUAGE OPEN TO CONFLICTING INTERPRETATIONS

1. THE GENESIS AND CONTENT OF THE NEW LANGUAGE

THE BOLDEN CASE STANDS FOR THE PROPOSITION THAT THE FOURTEENTH AND FIFTEENTH
AMENDMENTS, AS WELL AS SECTION 2 OF THE 1965 ACT, REQUIRE PROOF OF DISCRIMINATORY INTENT.
IN THE FACE OF THIS RULING, THE HOUSE OF REPRESENTATIVES ADOPTED H.R. 3112, WHICH SEEKS TO
INTRODUCE A ‘RESULTS‘ TEST UNDER SECTION 2 OF THE ACT. UNDER PRESENT LAW, SECTION 2 PROVIDES
THAT
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NO VOTING QUALIFICATION OR PREREQUISITE TO VOTING, OR STANDARD, PRACTICE, OR PROCEDURE
SHALL BE IMPOSED OR APPLIED BY ANY STATE OR POLITICAL SUBDIVISION TO DENY OR ABRIDGE
THE RIGHT OF ANY CITIZEN OF THE UNITED STATES TO VOTE ON ACCOUNT OF RACE OR COLOR OR IN
CONTRAVENTION OF THE GUARANTEES SET FORTH IN SECTION 4(F)(Z).

THE HOUSE ELIMINATED THE WORDS ‘TO DENY OR ABRIDGE‘ AND SUBSTITUTED THE PHRASE ‘IN A
MANNER WHICH RESULTS IN A DENIAL OR ABRIDGEMENT OF.‘ AS THE HOUSE JUDICIARY COMMITTEE
EXPLAINED IN ITS REPORT, ‘H.R. 3112 WILL AMEND SECTION 2 OF THE ACT TO MAKE CLEAR THAT PROOF
OF DISCRIMINATORY PURPOSE OR INTENT IS NOT REQUIRED IN CASES BROUGHT UNDER THE PROVISION.
610 THE UNDENIABLE PURPOSE OF THIS CHANGE WAS TO OVERTURN THE BOLDEN DECISION AND TO
REPLACE THE COURT'S RULE OF INTERPRETATION WITH ONE PREFERRED BY THE HOUSE-- A RULE WHICH
THE COURT HAD ALLEGEDLY ENDORSED IN EARLIER DECISIONS. ‘BY AMENDING SECTION 2 OF THE
ACT,‘ STATES THE HOUSE JUDICIARY COMMITTEE REPORT, ‘CONGRESS INTENDS TO RESTORE THE PRE-
BOLDEN UNDERSTANDING OF THE PROPER LEGAL STANDARD WHICH FOCUSES ON THE RESULT AND
CONSEQUENCES OF AN ALLEGEDLY DISCRIMINATORY VOTING OF ELECTORAL PRACTICE RATHER THAN
THE INTENT OR MOTIVATION BEHIND IT.‘

*225  **395  2. COMES NOW A THIRD VERSION OF SECTION 2, THE DOLE-KENNEDY-MATHIAS
‘COMPROMISE‘ AMENDMENT, WHICH THE SENATE JUDICIARY COMMITTEE INCORPORATED INTO S. 1992.
THIS AMENDMENT TO SECTION 2 OF THE ACT CONSISTS OF TWO PARTS. SUBSECTION 2(A) SETS OUT
THE PRINCIPLE OF THE STANDARD WHICH THE COURTS ARE TO FOLLOW IN DETERMINING WHETHER
A PARTICULAR VOTING PRACTICE OR PROCEDURE IS ‘DISCRIMINATORY.‘ UNDER 2(A) NO VOTING
QUALIFICATION, STANDARD, PRACTICE OR PROCEDURE MAY BE APPLIED ‘IN A MANNER WHICH RESULTS
IN A DENIAL OR ABRIDGEMENT‘ OF THE RIGHT TO VOTE. SUBSECTION A, IT MAY THUS BE SEEN,
DUPLICATES EXACTLY THE WORDING OF THE RESULTS TEST CONTAINED IN THE HOUSE BILL, H.R. 3112.
THE REPORT OF THE SENATE JUDICIARY COMMITTEE EXPLAINS THAT THE PURPOSE OF SUBSECTION 2(A)
IS TO EXPRESS

THE INTENT OF CONGRESS IN AMENDING SECTION 2 THAT PLAINTIFFS DO NOT NEED TO PROVE
DISCRIMINATORY PURPOSE OR MOTIVE, BY EITHER DIRECT OR INDIRECT EVIDENCE, IN ORDER TO
ESTABLISH A VIOLATION . . . SECTION 2 EXPLICITLY CODIFIES A STANDARD DIFFERENT FROM THE COURT'S
INTERPRETATION OF THE FORMER LANGUAGE OF SECTION 2 CONTAINED IN THE SUPREME COURT'S
MOBILE PLURALITY OPINION.

LIKE THE AMENDED VERSION OF SECTION 2 IN THE HOUSE BILL, THEN, SUBSECTION 2A OF S. 1992 SEEKS
TO REVERSE BOLDEN AND TO SUPPLANT THE COURT'S RULE OF INTERPRETATION WITH A DIFFERENT ONE.

SUBSECTION 2(B)-- AND HERE IS THE KEY LANGUAGE OF THE NEW ‘RESULTS‘ TEST-- HAS BEEN ADDED TO
GIVE THE COURTS A GUIDEPOST IN APPLYING THE STANDARD SET FORTH IN SUBSECTION 2(A). ACCORDING
TO THE COMMITTEE'S REPORT, THIS NEW SUBSECTION ‘DELINEATES THE LEGAL ANALYSIS WHICH
CONGRESS INTENDS COURTS TO APPLY UNDER THE 'RESULTS TEST.’ SPECIFICALLY THE SUPREME COURT
IN WHITE V. REGESTER, AND THE LANGUAGE IS TAKEN DIRECTLY FROM THAT DECISION.‘ SUBSECTION
2(B) INSTRUCTS THE COURT THAT, IN DETERMINING WHETHER A PARTICULAR QUALIFICATION, STANDARD,
PRACTICE OR PROCEDURE RESULTS IN A DENIAL OR ABRIDGEMENT OF THE RIGHT TO VOTE, IT MUST
LOOK TO SEE WHETHER, ‘BASED ON THE TOTALITY OF CIRCUMSTANCES,‘ THE VOTING QUALIFICATION
OR PRACTICE IN QUESTION HAS BEEN APPLIED
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IN SUCH MANNER THAT THE POLITICAL PROCESSES LEADING TO NOMINATION OR ELECTION IN THE
STATE OR POLITICAL SUBDIVISION ARE NOT EQUALLY OPEN TO PARTICIPATION BY MEMBERS OF A CLASS
OF CITIZENS PROTECTED BY SUBSECTION (A) IN THAT ITS MEMBERS HAVE LESS OPPORTUNITY THAN
OTHER MEMBERS OF THE ELECTORATE TO PARTICIPATE IN THE POLITICAL PROCESS AND TO ELECT
REPRESENTATIVES OF THEIR CHOICE. THE EXTENT TO WHICH MEMBERS OF A PROTECTED CLASS HAVE
BEEN ELECTED TO OFFICE IN THE STATE OR POLITICAL SUBDIVISION IS ONE 'CIRCUMSTANCE' WHICH MAY
BE CONSIDERED, PROVIDED THAT NOTHING IN THIS SECTION SHALL ESTABLISH A RIGHT IN MEMBERS OF
A PROTECTED GROUP TO BE ELECTED IN NUMBERS EQUAL TO THEIR PROPORTION IN THE POPULATION
(EMPHASIS SUPPLIED).

THIS LANGUAGE, IT SHOULD BE NOTED, NOT ONLY MODIFIES THE HOUSE AMENDMENT TO SECTION 2,
BUT ALSO DIFFERS SHARPLY FROM THE ‘EFFECTS‘ TEST CURRENTLY IN PLACE UNDER SECTION 5 OF THE
ACT, WHICH STATES SIMPLY THAT ELECTORAL CHANGES INVOLVING A VOTING PRACTICE OR PROCEDURE,
IN ORDER TO SURVIVE PRECLEARANCE, MUST NOT ‘HAVE THE PURPOSE AND WILL NOT HAVE *226  **396
THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.‘

IN OUR ATTEMPTS TO CONSTRUE THE NEW ‘RESULTS‘ TEST WE ARE THUS DEALING WITH AT LEAST
THREE DIFFERENT STANDARDS-- THE ‘EFFECTS‘ TEST USED UNDER SECTION 5 OF THE VOTING RIGHTS
ACT OF 1965, THE ‘RESULTS‘ TEST PASSED BY THE HOUSE AND THE ‘RESULTS‘ TEST PROPOSED BY THE
SENATE JUDICIARY COMMITTEE. ARE THERE MEANINGFUL DISTINCTIONS BETWEEN THESE STANDARDS,
AND IF SO WHAT ARE THEY? IN PARTIAL ANSWER TO THIS QUESTION, THE COMMITTEE EXPLAINS
THAT, ‘BY REFERRING TO THE 'RESULTS' OF A CHALLENGED PRACTICE AND BY EXPLICITLY CODIFYING
THE WHITE STANDARD, THE AMENDMENT DISTINGUISHES THE STANDARD FOR PROVING A VIOLATION
UNDER SECTION 2 FROM THE STANDARD FOR DETERMINING WHETHER A PROPOSED CHANGE HAS A
DISCRIMINATORY 'EFFECT’ UNDER SECTION 5 OF THE ACT.‘ SENATOR DOLE EMPHASIZED AT THE MAY 4
JUDICIARY COMMITTEE MARKUP THAT HIS COMPROMISE MEASURE DID NOT CREATE AN EFFECTS TEST:

THE SECTION 5 EFFECTS TEST IS DIFFERENT FROM THE RESULTS TEST OF WHITE V. REGESTER. THE HOUSE
REPORT, AS THE SENATOR (HATCH) INDICATED, WAS AMBIGUOUS AS TO WHETHER THE WHITE TEST OR
THE SECTION 5 EFFECTS TEST SHOULD APPLY. THUS, AN ADDED BENEFIT OF THE COMPROMISE (IS) THAT IT
MAKES CLEAR THAT THE WHITE APPROACH SHOULD APPLY BY DIRECTLY CODIFYING LANGUAGE FROM
THAT DECISION IN SECTION 2.

IN OTHER WORDS, THE COMMITTEE HAS REJECTED THE SECTION 5 ‘EFFECTS‘ TEST, AND WITH IT, WE
MUST THEREFORE CONCLUDE, ALL OF THE CASE LAW BAGGAGE THAT GOES WITH IT. BUT THE COMMITTEE
HAS ALSO FAILED TO EXPLAIN WHY THE SECTION 5 TEST IS UNACCEPTABLE. ONE POSSIBLE EXPLANATION
IS THAT THE SECTION 5 TEST HAS PRODUCED THE VERY RESULT THAT THE COMMITTEE HAS DENOUNCED
THROUGHOUT ITS REPORT-- VIZ., A SYSTEM OF PROPORTIONAL REPRESENTATION IN THE COVERED
JURISDICTIONS. THIS MAY WELL BE THE COMMITTEE'S INTENT, AS I SHALL DISCUSS LATER, BUT THE
VAGUE WORDING OF THE COMMITTEE'S AMENDMENT TO SECTION 2 LEAVES ROOM, NEVERTHELESS, FOR
THE NATIONWIDE IMPOSITION OF A SYSTEM OF PROPORTIONAL REPRESENTATION. STILL, SUBSTITUTING
THE WORD ‘RESULTS‘ FOR ‘EFFECTS‘ IS EITHER A MERE COSMETIC CHANGE OR AN ATTEMPT TO CREATE
A NEW TEST WITH DIFFERENT IMPLICATIONS.

IN FURTHER ANSWER TO THE QUESTION OF WHAT THE NEW ‘RESULTS‘ TEST MEANS, IT WOULD
STAND TO REASON THAT THE COMMITTEE HAS CHOSEN NOT TO USE THE ‘RESULTS‘ STANDARD THAT
THE HOUSE CREATED LAST FALL. BY AMENDING THE LANGUAGE OF H.R. 3112 AND OFFERING A
COMPROMISE BILL, THE COMMITTEE HAS APPARENTLY A NEW TEST, UNLESS, IN THIS RESPECT TOO,
THE AMENDMENT IS MERELY COSMETIC. SUBSECTION 2(A), AS WE PREVIOUSLY NOTED, REPEATS THE
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FLATLY WORDED ‘RESULTS‘ TEST THAT THE HOUSE ADOPTED. DOES THE NEW LANGUAGE IN SUBSECTION
2(B) QUALITY AND NARROW THE APPLICATION OF THE RESULTS STANDARD IN SUBSECTION 2(A), OR
SIMPLY CLARIFY IT? THE COMMITTEE CLAIMS THAT SUBSECTION 2(B) IS DESIGNED SIMPLY TO ‘SPELL
OUT MORE SPECIFICALLY . . . THE STANDARD . . . . TO THIS END, THE COMMITTEE ADOPTED SUBSTITUTE
(ADDITIONAL?) LANGUAGE WHICH IS FAITHFUL TO THE ORIGINAL INTENT OF THE SECTION 2 AMENDMENT
AS PASSED IN THE HOUSE . . . .‘ THIS MAY BE THE CASE, BUT THE CRUCIAL FACTOR IS THAT THE COMMITTEE
DID NOT ADOPT THE SAME LANGUAGE AS THE HOUSE. PROPONENTS OF THE DOLE-KENNEDY-MATHIAS
AMENDMENT, MOREOVER, MARKETED **397  *227  THEIR MEASURE AS A ‘COMPROMISE,‘ A COMPROMISE
THAT WOULD MAKE THE HOUSE ‘RESULTS‘ TEST MORE PALATABLE TO THE MEMBERS OF THIS COMMITTEE
AND WOULD IN SOME FASHION AMELIORATE OR WEAKEN IT.

AT ANY RATE, IT IS STILL FAR FROM CLEAR WHAT THE NEW COMPROMISE MEANS. THE LANGUAGE
ADOPTED BY THE COMMITTEE IN SECTION 2B IS TAKEN NOT FROM THE HOUSE BILL BUT FROM WHITE
V. REGESTER, LANGUAGE THAT HAS A LONG HISTORY IN SUPREME COURT JURISPRUDENCE. ANY COURT
MUST BE GUIDED BY THAT HISTORY, NOT BY THE INTENT OF THE HOUSE AS TRANSMITTED THROUGH THE
PAGES OF THIS COMMITTEE'S REPORT.

WHEN WE EXAMINE THE BILL AND ITS LEGISLATIVE HISTORY, HOWEVER, WE FIND THAT FOUR
DIFFERENT INTERPRETATIONS OR SETS OF INTERPRETATIONS ARE PLAUSIBLE: AN INTERPRETATION
BASED ON AN OBJECTIVE READING OF THE TERMS EMPLOYED IN THE AMENDMENT, THE INTERPRETATION
BY THE SUPREME COURT OF ITS OWN LANGUAGE (INCLUDING THE WIDELY-CRITICIZED INTERPRETATION
IN MOBILE V. BOLDEN), THE VARIOUS INTERPRETATIONS ADVANCED BY THE AMENDMENT'S SPONSORS
AND SUPPORTERS, AND THE INTERPRETATION CONTAINED IN THE SENATE JUDICIARY COMMITTEE REPORT.
WHICH INTERPRETATION IS THE PROPER ONE?

TAKEN AT FACE VALUE, WITHOUT REFERENCE TO ANY PRE-EXISTING JUDICIAL OR LEGISLATIVE
INTERPRETATIONS, ALL THAT SECTION 2(B) MAY GUARANTEE IS VOTER ACCESS TO THE POLLS. WHETHER
A PARTICULAR VOTER DOES OR DOES NOT HAVE SUCH ACCESS DEPENDS UPON ‘THE TOTALITY OF THE
CIRCUMSTANCES‘ TEST-- A TEST THAT IS CERTAINLY AN IMPLICIT INGREDIENT OF NUMEROUS VOTING
RIGHTS CASES ON THE BOOKS DEALING WITH THE QUESTION OF VOTER ACCESS. IT IS A QUESTION
INVOLVING THE RIGHT TO VOTE AND NOT THE RIGHT OF GROUP REPRESENTATION. WITH THE ‘TOTALITY
OF CIRCUMSTANCES‘ SERVING AS A GENERAL GUIDELINE FOR DETECTING DISCRIMINATION, THE SPECIFIC
ISSUE A COURT APPLYING THE NEW LANGUAGE MUST ADDRESS IS WHETHER THE ELECTORAL PROCESS IS
‘EQUALLY OPEN TO PARTICIPATION‘ BY MEMBERS OF A PROTECTED CLASS. ‘OPENNESS TO PARTICIPATION‘
IS ESSENTIALLY THE SAME THING AS VOTER ACCESS TO THE ELECTORAL PROCESS. ‘PARTICIPATION,‘ LIKE
‘ACCESS‘ CONNOTES ACTIVITY, IN ASSOCIATION WITH OTHERS, PRIOR TO AND INCLUDING THE ACTUAL
CASTING OF A BALLOT OR THE PULLING OF A LEVER.

THE DOLE-KENNEDY-MATHIAS COMPROMISE DOES NOT LEAVE THE DEFINITION OF ‘OPENNESS TO
PARTICIPATION‘ TO ONE'S IMAGINATION, HOWEVER. HAVING SET FORTH THE OPENNESS REQUIREMENT,
THE BILL GOES ON TO DEFINE OPENNESS IN SUCH A WAY AS TO MAKE CLEAR THAT ITS FOCUS OF CONCERN
IS NOT ELECTION OUTCOME AT ALL BUT UNHINDERED ACCESS TO THE VOTING BOOTH. THE TEST IS
WHETHER THE POLITICAL PROCESS IS EQUALLY OPEN TO PARTICIPATION ‘IN THAT,‘ OR IN THE SENSE THAT,
ITS MEMBERS HAVE LESS OPPORTUNITY THAN OTHER MEMBERS OF THE ELECTORATE TO PARTICIPATE IN
THE POLITICAL PROCESS AND TO ELECT REPRESENTATIVES OF THEIR CHOICE.‘ (EMPHASIS SUPPLIED). THE
ONLY LANGUAGE HERE THAT ONE COULD RATIONALLY VIEW AS GUARANTEEING A CERTAIN ELECTION
OUTCOME OR RESULT THAT MIGHT ALLOW FOR PROPORTIONAL REPRESENTATION IS THE PHRASE ‘TO
ELECT REPRESENTATIVE OF THEIR CHOICE.‘ AN ELECTION OUTCOME OR RESULT THAT MIGHT ALLOW
FOR PROPORTIONAL REPRESENTATION IS THE PHRASE ‘TO ELECT REPRESENTATIVES OF THEIR CHOICE.‘
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AN ELECTION OUTCOME IS, TO BE SURE, THE RESULT OF ELECTORAL PARTICIPATION, OR THE ACT OF
VOTING. BUT THE CONJUNCTION WHICH PRECEDES THE PHRASE ‘TO ELECT REPRESENTATIVES OF THEIR
CHOICE‘ AND ‘AND,‘ NOT ‘OR.‘ THE USE OF THIS CONJUNCTION IS SIGNIFICANT SINCE THE OUTCOME OF
AN ELECTION HAS NO NECESSARY CONNECTION WITH PARTICIPATION OF INDIVIDUAL VOTERS IN THE
ELECTORAL PROCESS. JUST BECAUSE A VOTER CASTS HIS VOTE A CERTAIN WAY AND IT IS COUNTED
DOES NOT MEAN HIS CHOSEN CANDIDATE WILL WIN. IN TERMS OF VOTER ACCESS *228  **398  AND
PARTICIPATION, THE QUESTION IS WHETHER THE VOTER HAD A CHANCE TO VOTE AND HAVE IT COUNTED,
NOT WHETHER THE CANDIDATE OF HIS CHOICE PREVAILED.

THE COMMITTEE'S USE OF THE WORD ‘AND‘ AT THIS POINT SUGGESTS THAT IT UNDERSTANDS THE
DIFFERENCE BETWEEN ELECTORAL PARTICIPATION AND ELECTION OUTCOME. IF THE COMMITTEE HAD
USED THE DISJUNCTIVE ‘OR‘ IT WOULD HAVE AWARDED THE CONCEPT OF ELECTING REPRESENTATIVES
A STATUS INDEPENDENT OF THE CONCEPT OF VOTER PARTICIPATION. BY USING THE ‘AND‘ HOWEVER, IT
HAS MERELY RECOGNIZED THAT PARTICIPATION BY CITIZENS IN THE ELECTORAL PROCESS IS THE MEANS
OUR SYSTEM USES TO SELECT OFFICIALS AND THAT THE OUTCOME OF AN ELECTION CAN SOMETIMES
OFFER EVIDENCE OF SYSTEMATIC FLAWS IN THE PROCESS OF VOTING, FLAWS THAT DENY VOTERS THE
OPPORTUNITY TO HAVE THEIR VIEWS REGISTERED.

WHETHER THIS INTERPRETATION OF THE COMMITTEE'S LANGUAGE IS REASONABLE OR CORRECT, OR
WHETHER IT ACCURATELY REFLECTS THE INTENT OF THE COMMITTEE, ARE QUESTIONS THAT NEED
NOT DETAIN US. MY POINT IS THAT THE COMMITTEE'S CHOICE OF WORDING IN SUBSECTION 2(B)
IS SUSCEPTIBLE TO VARYING INTERPRETATIONS. THE COMMITTEE REPORT SHEDS LITTLE LIGHT ON
THE INTENDING MEANING OF MUCH OF THIS SUBSECTION AND LEAVES MUCH TO THE IMAGINATION.
PRECISELY HOW THE COURTS WILL INTERPRET THESE PROVISIONS IS NOT ENTIRELY CLEAR TO ME, AND
I FEAR THAT THE COMMITTEE'S CASUAL APPROACH TO LEGISLATIVE DRAFTING WILL SIMPLY INVITE
JUDICIAL LEGISLATION.

THESE APPREHENSIONS ARE FURTHER MAGNIFIED BY THE COMMITTEE'S EXPLANATION OF THE
‘OBJECTIVE FACTORS‘ WHICH THE COURTS ARE EXPECTED TO APPLY IN THEIR ANALYSIS OF STATE AND
LOCAL VOTING PRACTICES. THESE ‘FACTORS‘ APPEAR NOT IN THE STATUTE, BUT IN THE COMMITTEE
REPORT, AND ARE LIFTED FROM THE OPINION OF A FEDERAL DISTRICT COURT, WHICH THE SUPREME
COURT LISTED AS FINDINGS IN WHITE V. REGESTER. PERHAPS THE MOST REMARKABLE OF THESE
‘FACTORS‘ IS THE ‘EXTENT TO WHICH MEMBERS OF THE MINORITY GROUP IN THE STATE OR POLITICAL
SUBDIVISION BEAR THE EFFECTS OF DISCRIMINATION IN SUCH AREAS AS EDUCATION, EMPLOYMENT AND
HEALTH, WHICH HINDER THEIR ABILITY TO PARTICIPATE EFFECTIVELY IN THE POLITICAL PROCESS.‘ IN
WHITE, HOWEVER, THE SUPREME COURT SIMPLY NOTED THAT THE DISTRICT COURT HAD OBSERVED THAT
A CERTAIN MEXICAN-AMERICAN COMMUNITY IN TEXAS ‘HAD LONG 'SUFFERED FROM, AND CONTINUES
TO SUFFER FROM, THE RESULTS AND EFFECTS OF INVIDIOUS DISCRIMINATION AND TREATMENT IN
FIELDS OF EDUCATION, EMPLOYMENT, ECONOMICS, HEALTH, POLITICS, AND OTHER.’‘ 412 U.S.AT 768.
WHY THE COMMITTEE HAS NOW ALTERED AND EXCLUDED CERTAIN FACTORS THE REPORT DOES NOT
SAY. BUT IN AN ACCOMPANYING FOOTNOTE, CITING WHITE AS AUTHORITY, THE COMMITTEE BRAZENLY
ASSERTS THAT, ‘THE COURTS HAVE RECOGNIZED THATDISPROPORTIONATE EDUCATIONAL, EMPLOYMENT
INCOME LEVEL AND LIVING CONDITIONS TEND TO OPERATE TO DENY ACCESS TO POLITICAL LIFE . . .
WHERE THESE FACTORS ARE SHOWN, AND WHERE THE LEVEL OF BLACK PARTICIPATION IN POLITICS IS
DEPRESSED, PLAINTIFFS NEED NOT PROVE ANY FURTHER CASUAL NEXUS BETWEEN THEIR DISPARATE
SOCIO-ECONOMIC STATUS AND THE CLAIMED DENIAL OF EQUAL ACCESS.‘ HOW THESE SOCIO-ECONOMIC
FACTORS SQUARE WITH, AND APPARENTLY SUPERSEDE THE ‘TOTALITY OF CIRCUMSTANCES‘ STANDARD
IS A MYSTERY. IN ANY EVENT, THE COMMITTEE SEEMS TO BE CONTENDING THAT PROOF OF INADEQUATE
SOCIO-ECONOMIC STANDARDS, COUPLED *229  **399  WITH DEPRESSED LEVELS OF MINORITY VOTER
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PARTICIPATION, ARE ENOUGH TO PROVE A VIOLATION OF SECTION 2. DOES THE COMMITTEE MEAN THAT,
WHERE A MINORITY GROUP IS POOR AND UNDERREPRESENTED THAT IT WILL INVARIABLY WIN A SECTION
2 SUIT? THE COMMITTEE DOES NOT ADDRESS THAT SPECIFIC ISSUE, BUT THE MANIFEST IMPLICATIONS OF
ITS REPORT ARE TRULY ALARMING.

2. THE EXPRESS INTENTIONS OF THE AMENDMENT'S SUPPORTERS

FROM THE FOREGOING ANALYSIS IT WOULD THUS SEEM THAT THE LANGUAGE OF THE AMENDMENT
IS OPEN TO TWO CONFLICTING INTERPRETATIONS: FIRST, THAT THE AMENDMENT SEEKS ONLY TO
PROTECT VOTER ACCESS AND, SECOND, THAT IT IS DESIGNED TO PROTECT BOTH VOTER ACCESS AND
GROUP REPRESENTATION. THE LANGUAGE OF THE AMENDMENT ITSELF IS AMBIVALENT. THE EXPRESS
STATEMENTS OF THE SUPPORTERS OF THE AMENDMENT AND THE COMMITTEE REPORT TEND TO SUPPORT
THE FIRST INTERPRETATION-- VIZ., THAT THE PURPOSE OF THE AMENDMENT IS SIMPLY TO ENSURE FREE
ACCESS TO THE POLLING BOOTH.

IF THAT IS THE CASE, THEN A RESULTS TEST CONFINED TO MATTERS OF ACCESS AND PARTICIPATION
WOULD BE CONSISTENT WITH THE CONSTITUTIONAL RIGHT TO VOTE. ACCORDINGLY, THE NEW RESULTS
TEST WOULD NOT FOCUS ON ELECTION RESULTS BUT ON THE EXISTENCE OF CERTAIN OBJECTIONABLE
PRACTICES THAT COMPROMISE FREE ACCESS TO THE POLLING BOOTHS. IF THAT IS NOT THE CASE, AND
THE RESULTS TEST DOES APPLY TO ELECTION OUTCOME, THEN IRRECONCILABLE CONTRADICTION EXISTS
BETWEEN THE TEXT OF THE AMENDMENT AND THE STATEMENTS OF THE AMENDMENT'S PROPONENTS.

SECTIONS 2(A) AND 2(B), FOR EXAMPLE, REFER EXPLICITLY TO ELECTION ‘RESULTS‘ AND THE ELECTION
OF ‘REPRESENTATIVES OF THEIR CHOICE‘-- WORDS AND PHRASES DEALING, ON FIRST EXAMINATION,
NOT WITH THE RIGHT TO VOTE, TO PARTICIPATE IN THE ELECTORAL PROCESS, OR WITH THE RIGHT OF
EQUAL ACCESS TO THE POLLING BOOTH, BUT WITH THE SEPARATE AND MUTUALLY EXCLUSIVE ‘RIGHT‘
OF MINORITY GROUPS REPRESENTATION. YET A TEXTURAL ANALYSIS OF THE AMENDMENT TO SECTION
2, AS WE HAVE SEEN, UPON CLOSER EXAMINATION, SUGGESTS THAT THE AMENDMENT IS NOT CLEARLY
AND UNQUESTIONABLY DESIGNED TO YIELD A RIGHT OF MINORITY GROUP REPRESENTATION.

THIS VIEW THAT THE AMENDMENT IS LIMITED TO THE PROTECTION OF VOTER ACCESS AND
PARTICIPATION IS STRENGTHENED AND SUPPORTED BY THE LANGUAGE CONTAINED IN THE COMMITTEE
REPORT, BY STATEMENTS OF THE FRAMERS AND BACKERS OF THE AMENDMENT AT COMMITTEE MARKUP
OF S. 1992, AND BY THE DISCLAIMER IN THE AMENDMENT ASSERTING ‘THAT NOTHING IN THIS SECTION
ESTABLISHES A RIGHT TO HAVE MEMBERS OF A PROTECTED CLASS ELECTED IN NUMBERS EQUAL TO
THEIR PROPORTION IN THE POPULATION.‘

THE COMMITTEE REPORT, FOR EXAMPLE, REPEATEDLY EMPHASIZES THAT ‘THE CRUCIAL QUESTION‘
IS ‘WHETHER MINORITIES HAVE EQUAL ACCESS TO THE ELECTORAL PROCESS.‘ THE REPORT ASSERTS
UNEQUIVOCALLY THAT ‘THE COMMITTEE AMENDED SECTION 2 TO PERMIT PLAINTIFFS TO PROVE
VIOLATIONS BY SHOWING THAT MINORITY VOTERS WERE DENIED ON EQUAL CHANCE TO PARTICIPATE
IN THE POLITICAL PROCESS.‘ IT ALSO STATES THAT, UNDER THE AMENDMENT, PLAINTIFFS MUST PROVE
EITHER DISCRIMINATORY INTENT ‘OR, ALTERNATIVELY, MUST SHOW THAT THE THE CHALLENGED SYSTEM
OR PRACTICE, IN THE CONTEXT OF ALL THE CIRCUMSTANCES IN THE JURISDICTION IN QUESTION, RESULTS
IN MINORITIES BEING DENIED EQUAL ACCESS TO THE POLITICAL PROCESS.‘ ELSEWHERE THE REPORT
CLAIMS THAT ‘SECTION 2 PROTECTS THE RIGHT OF MINORITY VOTERS TO BE FREE FROM ELECTION
PRACTICES, PROCEDURES OR METHODS, WHICH DENY THEM THE SAME OPPORTUNITY TO PARTICIPATE IN
THE POLITICAL PROCESS AS OTHER CITIZENS ENJOY.‘
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*230  **400  THROUGHOUT THE REPORT THE CONCEPTS OF VOTER ACCESS AND GROUP
REPRESENTATION ARE GENERALLY DISTINGUISHED. AT ONE POINT, HOWEVER, THE REPORT EQUATES
THE TWO. WHILE THE PRESENCE OF MINORITY ELECTED OFFICIALS IS A RECOGNIZED INDICATOR OF
ACCESS TO THE PROCESS,‘ ASSERTS THE REPORT, ‘THE RESULTS CASES MAKE CLEAR THAT THE MERE
COMBINATION OF AN AT-LARGE ELECTION AND LACK OF PROPORTIONAL REPRESENTATION IS NOT
ENOUGH TO INVALIDATE THAT ELECTION METHOD.‘ (EMPHASIS SUPPLIED) WHAT, IT MAY BE ASKED,
IS THIS SUPPOSED RELATIONSHIP BETWEEN THE PRESENCE OF MINORITY ELECTED OFFICIALS AND
THE RIGHT OF ACCESS TO THE ELECTORAL PROCESS? THE ONLY TIME THE PRESENCE OF MINORITY
ELECTED OFFICIALS IS AN AN INDICATOR OF ACCESS TO PROCESS OF MINORITY ELECTED OFFICIALS IS
AN INDICATOR OF ACCESS TO THE PROCESS IS WHEN THAT SAME MINORITY IS ACTUALLY A MAJORITY--
WHICH IS NONSENSICAL. THE PRESENCE OF MINORITY ELECTED OFFICIALS IS NOT AN INDICATOR OF
ACCESS TO THE PROCESS; IT IS MORE LIKELY TO BE AN INDICATOR OF WHETHER MINORITY CANDIDATES
ARE RUNNING AT-LARGE OR IN SINGLE-MEMBER DISTRICTS. THE CORRELATION BETWEEN THE VOTING
AGE POPULATION AND THE NUMBER OF REGISTERED VOTERS; OR THE PERCENTAGE OF REGISTERED
VOTERS WHO CASE THEIR BALLOTS IN AN ELECTION; OR THE LOCATION OF POLLING STATIONS: THESE ARE
THE REAL INDICATORS OF VOTER ACCESS TO THE PROCESS. THE DISTINCTIONS BETWEEN ACCESS AND
REPRESENTATION ARE CLEAR ENOUGH. THE QUESTION ARISES, HOWEVER, WHETHER THE ARCHITECTS
OF THE AMENDMENT TO SECTION 2 AND OF THE REPORT CLEARLY UNDERSTAND THEM.

OF COURSE, RACIAL GERRYMANDERING, WHICH IS THE MANIPULATION OF BLACK VOTING DISTRICTS SO
AS TO PREVENT THE CONCENTRATION OF BLACKS IN ANY ONE DISTRICT AND PREVENT A MAJORITY FROM
ELECTING THE REPRESENTATIVE OF ITS CHOICE IS, AND SHOULD BE UNCONSTITUTIONAL. GOMILLION

V. LIGHTFOOT, 364 U.S. 339 610A (1960). PROPORTIONAL REPRESENTATION BASED ON RACE, HOWEVER,
IS THE MANIPULATION OF BLACK VOTING DISTRICTS SO AS TO GUARANTEE THE CONCENTRATION
OF BLACKS IN ONE DISTRICT AND GUARANTEE THE MINORITY ELECTION OF THE REPRESENTATIVE
OF ITS CHOICE. IN A SENSE THEN, PROPORTIONAL REPRESENTATION BASED ON RACE IS REVERSE
RACIAL GERRYMANDERING, OR REVERSE DISCRIMINATION. BOTH KINDS OF GERRYMANDERING ARE
INCONSISTENT WITH THE FUNDAMENTAL PRINCIPLE OF AMERICAN DEMOCRACY THAT THE MAJORITY
RULES.

AMONG THE SPONSORS AND SUPPORTERS OF THE ‘COMPROMISE‘ AMENDMENT, WE FIND UNIVERSAL
AGREEMENT THAT THE AMENDMENT IS DESIGNED SIMPLY TO GUARANTEE INDIVIDUAL ACCESS,
WHILE AT THE SAME TIME PRECLUDING THE COLLECTIVE RIGHT OF PROPORTIONAL REPRESENTATION.
SENATOR DOLE, THE PRIME SPONSOR OF THE ‘COMPROMISE‘ AMENDMENT TO SECTION 2, STRESSED
UNEQUIVOCALLY DURING THE COURSE OF COMMITTEE MARKUP THAT ‘THE ISSUE TO BE DECIDED IS
WHETHER MEMBERS OF A PROTECTED CLASS ENJOY EQUAL ACCESS. I THINK THAT IS THE THRUST OF OUR
COMPROMISE: EQUAL ACCESS; WHETHER IT IS OPEN; EQUAL ACCESS TO THE POLITICAL PROCESS, NOT
WHETHER THEY HAVE ACHIEVED PROPORTIONAL ELECTION RESULTS.‘

AND IN SUMMARY OF HIS OPENING STATEMENT, SENATOR DOLE AGAIN EMPHASIZED THAT.
‘SPECIFICALLY, THE COMPROMISE PROVIDES THAT THE ISSUE TO BE DECIDED IS WHETHER POLITICAL
PROCESSES ARE EQUALLY OPEN, THUS PLACING FOCUS ON ACCESS TO THE PROCESS, NOT ELECTION
RESULTS.‘ IT IS NOTEWORTHY THAT NO SUPPORTER OF THE DOLE ‘COMPROMISE‘ TOOK ISSUE WITH THIS
INTERPRETATION OF THE MEANING AND PURPOSE OF THE AMENDMENT.

**401  C. THE DISCLAIMER AND THE ISSUE OF PROPORTIONAL REPRESENTATION

THE QUESTION NOW ARISES WHETHER THE ‘COMPROMISE‘ AMENDMENT TO SECTION 2 WILL REQUIRE
THE JUDICIAL IMPOSITION OF A NATIONWIDE SYSTEM OF *231  PROPORTIONAL REPRESENTATION. WE
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SHOULD NOTE AT THE OUTSET THAT THE COMMITTEE HAS CHOSEN TO PLACE A MUCH BROADER AND
MORE EXPLICIT RESTRICTION ON THE CONCEPT OF PROPORTIONAL REPRESENTATION THAN DID THE
HOUSE.

IN ESSENCE, THERE ARE ONLY TWO WAYS IN WHICH THE CONCEPT OF PROPORTIONAL REPRESENTATION
COULD BE APPLIED UNDER THE STATUTE: AS A TEST TO DETERMINE WHETHER AN ELECTORAL
SYSTEM IS DISCRIMINATORY, IN WHICH CASE THE PRESENCE OR ABSENCE OF A SYSTEM OF
PROPORTIONAL REPRESENTATION WOULD SERVE AS A MEASURING ROD IN AN EVIDENTIARY FINDING
OF DISCRIMINATION, IRRESPECTIVE OF INTENT; OR AS A REMEDY TO TRANSFORM A ‘DISCRIMINATORY‘
ELECTORAL SYSTEM INTO A PRESUMPTIVELY NON-DISCRIMINATORY SYSTEM.

BOTH THE HOUSE AND THE SENATE JUDICIARY COMMITTEES HAVE APPARENTLY RULED OUT THE
POSSIBILITY THAT PROPORTIONAL REPRESENTATION COULD SERVE AS A TEST OF DISCRIMINATION, OR AT
LEAST AS THE EXCLUSIVE TEST. THE HOUSE SOUGHT TO PRECLUDE THIS APPROACH IN ITS DISCLAIMER
LANGUAGE:

THE FACT THAT MEMBERS OF A MINORITY GROUP HAVE NOT BEEN ELECTED IN NUMBERS EQUAL TO
THE GROUP'S PROPORTION OF THE POPULATION SHALL NOT, IN AND OF ITSELF, CONSTITUTE A VIOLATION
OF THIS SECTION.

SIMILARLY, THE DISCLAIMER LANGUAGE IN THE ‘COMPROMISE‘ AMENDMENT UNDERSCORED THE
HOUSE'S CONCERN; AND IN AN APPARENT EFFORT TO REASSURE SENATORS THAT PROPORTIONAL
REPRESENTATION WOULD NOT BE IMPLEMENTED UNDER THE ACT, THE COMMITTEE BROADENED THE
DISCLAIMER AS FOLLOWS:

THE EXTENT TO WHICH MEMBERS OF A PROTECTED CLASS HAVE BEEN ELECTED TO OFFICE IN THE
STATE OR POLITICAL SUBDIVISION IS ON ‘CIRCUMSTANCE‘ WHICH MAY BE CONSIDERED, PROVIDED THAT
NOTHING IN THIS SECTION ESTABLISHES A RIGHT TO HAVE MEMBERS OF A PROTECTED CLASS ELECTED
IN NUMBERS EQUAL TO THEIR PROPORTION IN THE POPULATION.

IT IS ABUNDANTLY CLEAR, HOWEVER, THAT THE NEW DISCLAIMER LANGUAGE OF THE ‘COMPROMISE‘
AMENDMENT ADOPTED BY THE COMMITTEE DOES NOT DIFFER IN SUBSTANCE FROM THE HOUSE
DISCLAIMER-- THE FORMER SIMPLY DECLARES THAT NO GROUP IS ENTITLED TO REPRESENTATION BY
RIGHT, AND THE LATTER THAT THE ABSENCE OF PROPORTIONAL REPRESENTATION SHALL NOT SERVE
AS A PER SE VIOLATION OF SECTION 2. WHAT IS MOST SIGNIFICANT, HOWEVER, IS THAT NEITHER THE
HOUSE NOR THE COMMITTEE DISCLAIMER PRECLUDES THE POSSIBILITY, IF NOT THE LIKELIHOOD, THAT
PROPORTIONAL REPRESENTATION WILL BE IMPOSED AS A REMEDY BY THE COURTS.

INDEED, THE DISCLAIMER IN THE ‘COMPROMISE‘ AMENDMENT CONTAINS NO PROVISION THAT WOULD
IMPEDE, HINDER, OR PREVENT A FEDERAL DISTRICT JUDGE FROM ISSUING INJUNCTIVE RELIEF IN THE
FORM OF PROPORTIONAL REPRESENTATION. JUDGES ARE AT LIBERTY UNDER THIS ACT TO IMPOSE ANY
REMEDY THAT THEY PLEASE. THE COMMITTEE'S DISCLAIMER ASSERTS THAT MEMBERS OF A **402
PROTECTED CLASS DO NOT HAVE A RIGHT TO PROPORTIONAL REPRESENTATION. BUT WHERE DOES THAT
GET US, AND IN WHAT WAY WOULD IT RESTRAIN THE JUDICIARY PARTICULARLY IF THE CONCEPT OF VOTE
DILUTION AND ELECTION OUTCOME ARE PART OF THE RESULTS STANDARD? MINORITY GROUP MEMBERS
DO NOT HAVE A RIGHT TO BE BUSED OUTSIDE OF THEIR NEIGHBORHOODS TO DISTANT SCHOOLS, BUT
THIS HAS NOT PREVENTED COURT-ORDERED BUSING AS A REMEDIAL DEVICE IN THE DESEGREGATION
EFFORT. THE CONCLUSION SEEMS INESCAPABLE THAT THE DISCLAIMER *232  LANGUAGE IN THE
‘COMPROMISE‘ AMENDMENT IS SIMPLY AN INGREDIENT OF THE ‘TOTALITY OF CIRCUMSTANCES‘ TEST OF
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DISCRIMINATION, AND OFFERS NONE OF THE PROTECTION THAT THE PROPONENTS OF THIS LEGISLATION
HAVE PROMISED.

IT IS CLEAR, THEN, THAT PROPORTIONAL REPRESENTATION CAN AND WILL NOW BE USED AS A REMEDY
UNDER THIS ACT. THE DISCLAIMER LANGUAGE DOES NOT PROHIBIT THIS APPROACH, AN APPROACH THAT
HAS ALREADY BEEN EMPLOYED.

IN SUCH CASES AS ZIMMER V. MCKEITHEN, 485 F.2D 1297 (5TH CIR.), KIRKSEY V. BOARD OF SUPERVISORS
OF HINDS COUNTY, 528 F.2D (5TH CIR.), AND CITY OF PORT ARTHUR V. UNITED STATES, 517 F. SUPP. 987
(D.D.C. 1981). IN FACT, ANALOGOUS DISCLAIMER LANGUAGE IN TITLE VII HAS NOT PREVENTED COURTS
FROM USING AFFIRMATIVE ACTION AS A REMEDY. SECTION 703(J) OF TITLE VII CAREFULLY PROVIDES THAT
‘NOTHING CONTAINED IN (TITLE VII) SHALL BE INTERPRETED TO REQUIRE ANY EMPLOYER . . . TO GRANT
PREFERENTIAL TREATMENT TO ANY INDIVIDUAL OR TO ANY GROUP BECAUSE OF THE RACE . . . OF SUCH
INDIVIDUAL OR GROUP ON ACCOUNT OF‘ A RACIAL IMBALANCE IN THE EMPLOYER'S WORK FORCE. 42
U.S.C. SEC. 2000E2(J). EVEN SO, THE SUPREME COURT IN STEELWORKERS V. WEBER, 442 U.S. 244248 (1979)
SEIZED ON THIS VERY DISCLAIMER AGAINST AFFIRMATIVE ACTION IN TITLE VII TO JUSTIFY GRAFING
A REQUIREMENT FOR AFFIRMATIVE ACTION ONTO TITLE VII. AS JUSTICE REHNQUIST OBSERVED IN HIS
DISSENT IN STEELWORKERS, SUCH LEGERDEMAIN ON THE PART OF THE FEDERAL COURTS IS REMINISCENT
OF THE DOUBLESPEAK USED BY THE GOVERNMENT IN GEORGE ORWELL'S NOVEL 1984. A CASE LIKE
STEELWORKERS INSTILLS LITTLE CONFIDENCE THAT COURTS WILL TAKE A DISCLAIMER LIKE THAT OF
H.R. 3112 SERIOUSLY.

THE SENATE SUBCOMMITTEE ON THE CONSTITUTION, THEREFORE, UNDERSTANDABLY EXPRESSED
GREAT CONCERN OVER THE CONCEPT OF PROPORTIONAL REPRESENTATION. UNDER THE HOUSE
LANGUAGE, THE SUBCOMMITTEE FOUND, ‘FEDERAL COURTS (WOULD) BE OBLIGATED TO DISMANTLE
COUNTLESS SYSTEMS OF STATE AND LOCAL GOVERNMENT THAT ARE NOT DESIGNED TO ACHIEVE
PROPORTIONAL REPRESENTATION.‘ (SUBCOMMITTEE REPORT AT 2.) ACCORDING TO THE SUBCOMMITTEE,
IT WAS ‘DIFFICULT TO CONCEIVE (BOTH) HOW PROPORTIONAL REPRESENTATION BY RACE CAN AVOID
BEING ESTABLISHED IN THE LAW AS THE STANDARD FOR IDENTIFYING DISCRIMINATION AND, EQUALLY
IMPORTANT, AS THE STANDARD FOR ASCERTAINING THE EFFECTIVENESS OF JUDICIAL CIVIL RIGHTS
REMEDIES.‘ ID. AT 3.

AT COMMITTEE MARKUP, PROPONENTS OF THE DOLE-KENNEDY-MATHIAS AMENDMENT ASSURED THE
COMMITTEE TIME AND AGAIN THAT THEIR COMPROMISE MEASURE WOULD NOT ESTABLISH A SYSTEM
OF PROPORTIONAL REPRESENTATION OR ELIMINATE AT-LARGE ELECTIONS. SENATOR DOLE, THE AUTHOR
OF THE COMPROMISE LANGUAGE, INSISTED THAT NO COURT-ORDERED PROPORTIONAL REPRESENTATION
WOULD RESULT FROM HIS BILL:

. . . MANY ON THE COMMITTEE HAVE EXPRESSED LEGITIMATE CONCERNS THAT A RESULTS STANDARD
COULD BE INTERPRETED BY THE **403  COURTS TO MANDATE PROPORTIONAL REPRESENTATION. THAT
IS THE MATTER THAT SENATOR EAST REFERRED TO AND, I THINK, PROPERLY SO. HOWEVER, IT HAS BEEN
REPEATEDLY POINTED OUT THAT PRIOR TO MOBILE THE COURTS USED A LEGAL STANDARD DID NOT LEAD
TO COURT-ORDERED PROPORTIONAL REPRESENTATION.

THE SUPPORTERS OF THIS COMPROMISE BELIEVE THAT A VOTING PRACTICE OR PROCEDURE WHICH
IS DISCRIMINATORY IN RESULT SHOULD NOT BE ALLOWED TO STAND, REGARDLESS OF WHETHER
THERE EXISTS *233  A DISCRIMINATORY PURPOSE OR INTENT. FOR THIS REASON, THE COMPROMISE
RETAINS THE RESULTS STANDARD OF THE MATHIAS/KENNEDY BILL. HOWEVER, WE ALSO FEEL THAT THE
LEGISLATION SHOULD BE STRENGTHENED WITH ADDITIONAL LANGUAGE DELINEATING WHAT LEGAL
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STANDARD SHOULD APPLY UNDER THE RESULTS TEST AND CLARIFYING THAT IT IS NOT A MANDATE FOR
PROPORTIONAL REPRESENTATION. THUS, OUR COMPROMISE ADDS A NEW SUBSECTION TO SECTION 2,
WHICH CODIFIED LANGUAGE FROM THE 1973 SUPREME COURT DECISION TO WHITE V. REGESTER. WHITE
WAS A CONTROLLING PRECEDENT FOR VOTING RIGHTS CASES PRIOR TO THE CONTROVERSIAL MOBILE
DECISION.

THE NEW SUBSECTION CLARIFIES, AS DID WHITE AND PREVIOUS CASES, THAT THE ISSUE TO BE DECIDED
IS WHETHER MEMBERS OF A PROTECTED CLASS ENJOY EQUAL ACCESS. I THINK THAT IS THE THRUST OF
OUR COMPROMISE: EQUAL ACCESS, WHETHER IT IS OPEN; EQUAL ACCESS TO THE POLITICAL PROCESS,
NOT WHETHER THEY HAVE ACHIEVED PROPORTIONAL ELECTION RESULTS.

THE NEW SUBSECTION ALSO PROVIDED, AS DID THIS WHITE LINE OF CASES, THAT THE EXTENT TO WHICH
MINORITIES HAVE BEEN ELECTED TO OFFICE IS ONE CIRCUMSTANCE WHICH MAY BE CONSIDERED. BUT
IT EXPLICITLY STATES-- LET ME MAKE THAT VERY CLEAR-- IN THE COMPROMISE THAT NOTHING IN THIS
SECTION ESTABLISHES A RIGHT TO PROPORTIONAL REPRESENTATION.

SENATOR DOLE ALSO EXPLAINED THAT HIS AMENDMENT DID NOT PROHIBIT COURTS IN SO MANY
WORDS FROM USING PROPORTIONAL REPRESENTATION AS A REMEDY BECAUSE SUCH A PROHIBITION
SIMPLY WAS UNNECESSARY. AT ONE POINT DURING THE MARKUP, SENATOR HATCH ASKED SENATOR DOLE,
‘DOES YOUR AMENDMENT (THE SUBSTITUTE COMPROMISE LANGUAGE) PRECLUDE THE COURTS FROM
IMPOSING PROPORTIONAL REPRESENTATION AS A REMEDY FOR A SECTION 2 VIOLATION?‘ SENATOR DOLE
REPLIED:

IT DOES NOT PRECLUDE THE COURT. IN FACT, I MIGHT SAY THAT ONE OF THE SUGGESTIONS OFFERED
WAS THAT WE DO THAT BY STATUTE. IT HAS BEEN ASKED, I GUESS IN EFFECT, WHY DO NOT WE
EXPRESSLY APPLY THIS DISCLAIMER TO REMEDIES. SUCH LANGUAGE WAS CONSIDERED BUT REJECTED
AS UNNECESSARY.

THE REASON SUCH LANGUAGE WAS UNNECESSARY IS THAT PROPORTIONAL REPRESENTATION WOULD
NOT, ACCORDING TO SENATOR DOLE, BE AN ISSUE UNDER THE AMENDMENT TO SECTION 2.

OTHER PROPONENTS OF THE COMPROMISE AMENDMENT TO SECTION 2 WERE EVERY BIT AS ADAMANT
THAT PROPHECIES OF PROPORTIONAL REPRESENTATION AND RACIAL QUOTAS WERE UNFOUNDED. IN
HIS OPENING STATEMENT AT THE APRIL 28 PRELIMINARY MARKUP SESSION, SENATOR KENNEDY, A
COSPONSOR OF S. 1992 AND THE COMPROMISE AMENDMENT, CONTENDED THAT ‘THE HORROR STORIES
WE HAVE HEARD ABOUT RACIAL QUOTAS HAVE BEEN LAID TO REST IN THE HEARING.‘

**404  AT THE MAY 4 MARKUP, SENATOR MATHIAS INTERPRETED THE BILL IN THE SAME WAy:

I AM HAPPY TO COSPONSOR THE DOLE COMPROMISE. AS A SUPPORTER OF VOTING RIGHTS LEGISLATION
SINCE THE ORIGINAL BILL IN 1965, I HAVE NEVER BELIEVED THAT PROPORTIONAL REPRESENTATION WAS
REQUIRED BY THE ACT. THE DOLE AMENDMENT MAKES THAT ABUNDANTLY CLEAR. IT SEEMS TO ME THAT
WHAT OUR GOAL HAS BEEN IS A COLOR-FREE SOCIETY, A COLOR-BLIND SOCIETY AND NOT ONE THAT *234
DRAWS PRECISE AND DEFINITE AND DEVISIVE RACIAL LINES. THAT IS REALLY WHAT WE ARE REACHING
FOR IN THIS AMENDMENT. I AM GRATIFIED THAT THE PRESIDENT OF THE UNITED STATES HAS SEEN FIT TO
ENDORSE THIS EFFORT. I THINK THAT IS AN IMPORTANT ADDITION TO THE WHOLE DEBATE.
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SENATOR DECONCINI NOTED AT THE MAY 4 MARKUP THAT HE WOULD NEVER HAVE SUPPORTED THE
NEW BILL IF IT MANDATED PROPORTIONAL REPRESENTATION AND THREATENED AT LARGE ELECTION
SYSTEMS LIKE THAT IN PHOENIX, ARIZONA:

WHILE I HAVE NEVER BELIEVED THAT THE ORIGINAL LANGUAGE OF S. 1992 WOULD LEAD TO THE
DIRE CONSEQUENCES WHICH HAVE BEEN PREDICTED BY SOME OF THE BILL'S OPPONENTS, I BELIEVE
THAT THE AGREEMENT WHICH WE ARE PRE ENTED WITH TODAY REPRESENTS AN IMPROVEMENT IN THE
LEGISLATION AND MARKS AN IMPORTANT POINT IN THE PROGRESS OF S. 1992 THROUGH CONGRESS.
THE AMENDMENT WOULD PRECLUDE SPECULATION CONCERNING PROPORTIONAL REPRESENTATION
REQUIREMENTS . . . (T)HE LARGEST CITY IN MY STATE, PHOENIX, HAS AN AT-LARGE ELECTION SYSTEM.
I WOULD NEVER SUPPORT THIS BILL . . . IF I BELIEVED THAT IT WOULD RESULT IN AN AUTOMATIC
INVALIDATION OF THE ELECTORAL SYSTEM OF THE PHOENIX CITY GOVERNMENT.

I HAVE STUDIED THIS LEGISLATION VERY CLOSELY. I HAVE WORKED HARD TO HELP PUT TOGETHER THE
AGREEMENT TODAY. I AM CONVINCED THAT NONE OF THESE CONSEQUENCES WOULD CONCUR UNDER
OUR AGREED LANGUAGE. I CAN THUS SUPPORT THE AGREEMENT WITHOUT RESERVATION.

I WANT TO ADD THAT I AM PLEASED THAT THE ADMINISTRATION NOW AGREES THAT THE RESULTS
TEST IS THE PROPER TEST AND THAT THE SENATOR FROM KANSAS HAS FORGED THE AMENDMENT WHICH
SATISFIES THE ADMINISTRATION'S POSITION AND CONCERNS ABOUT PROPORTIONAL REPRESENTATION
AND AT-LARGE ELECTION. THIS AGREEMENT IS THE RESULT OF HARD WORK BY REASONABLE PEOPLE. IN
ADDITION TO SENATORS GRASSLEY AND DOLE, SENATOR MATHIAS AND SENATOR KENNEDY AND OTHERS
WHO HAVE WORKED ON S. 1992 DESERVE THE CREDIT OF FINDING A MIDDLE POSITION HERE THAT WILL
INSURE THE RESULTS TEST BUT WILL ALSO ENSURE THAT THE INTENT OF THE VOTING RIGHTS ACT IS
CARRIED OUT AND WILL NOT MANDATE PROPORTIONAL REPRESENTATION.

SENATOR SIMPSON DECLARED AT MARKUP THAT THE DOLE-KENNEDY-MATHIAS COMPROMISE HAD
LAID HIS CONCERN ABOUT PROPORTIONAL REPRESENTATION TO REST:

**405  IT HAS BEEN BECAUSE OF SENATOR DOLE'S ABILITY AND HIS PERSISTENCE AND HIS CANNINESS,
I MIGHT ADD, THAT WE HAVE COME UP WITH SUCH A FINE RESULT. MY CONCERN WAS ALWAYS WITH
REGARD TO THE ISSUE OF PROPORTIONAL REPRESENTATION AND APPROPRIATE BAILOUT LANGUAGE . . . .
IT HAS BEEN VERY HELPFUL TO ME TO SEE THAT WE WERE ABLE TO SO WELL UTILIZE THE LANGUAGE
OF THE WHITE V. REGESTER DECISION, WHICH I THINK WAS THE MOST APPROPRIATE WAY TO GO. I AM
PLEASED THAT IT WAS PRESENTED TO ME BY SENATOR DOLE SOME DAYS AGO. I AM PLEASED THAT I
IMMEDIATELY TOLD HIM OF MY HEARTY RECEPTION OF IT. IT RESOLVED MY QUANDARY FOR ME.

*235  SENATOR BIDEN COSPONSORED THE COMPROMISE BECAUSE HE KNEW IT WOULD NOT PRODUCE
FUNDAMENTAL CHANGES IN OUR ELECTORAL PROCESS SUCH AS THE ELIMINATION OF AT-LARGE
ELECTIONS:

I COSPONSORED THIS COMPROMISE. I WOULD LIKE TO STATE THE OBVIOUS. THIS DOES NOT CHANGE
MUCH. WHAT IT DOES, IT CLARIFIES WHAT EVERYONE INTENDED TO BE IN THE SITUATION FROM THE
OUTSET. THAT WAS TO RECTIFY A SITUATION THAT HAD GROWN UP AS A CONSEQUENCE OF A SUPREME
COURT CASE, YET AT THE SAME TIME NOT THRUST INTO THE LAW A FUNDAMENTAL NEW REQUIREMENT
THAT NEITHER THE CIVIL RIGHTS CONFERENCE NOR THE MAIN COSPONSOR OF THIS AMENDMENT EVER
INTENDED, WHICH WAS THE ELIMINATION OF AT-LARGE ELECTIONS.
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AS LONG AGO AS, I GUESS, TWO MONTHS AGO, I MET IN MY OFFICE WITH THE MEMBERS OF THE
LEADERSHIP CONFERENCE AND TOLD THEM I THOUGHT THERE WAS GOING TO BE A NEED FOR A
COMPROMISE. THEY WERE SLIGHTLY AGHAST THAT A SUPPORTER OF THE BILL WOULD SUGGEST THAT
AT THE TIME. BUT IT WAS OBVIOUS THAT FROM THE OUTSET THAT IT WOULD BE REQUIRED IN ORDER
TO ALLAY THE FEARS OF MANY WHO HAVE AN INSTINCT TO SUPPORT THIS LEGISLATION BUT A GENUINE
FEAR THAT IT MAY VERY WELL CAUSE FUNDAMENTAL CHANGE IN THE ELECTORAL PROCESS THAT WAS
NOT INTENDED.

ACCORDING TO SENATOR SPECTER, ANOTHER COSPONSOR OF THE COMPROMISE, STATISTICAL
EVIDENCE WOULD REMAIN MERELY ‘PART OF A SHOWING‘ THAT DISCRIMINATION HAS OCCURRED; THE
NEW BILL WOULD NOT MANDATE RACIAL QUOTAS:

I FULLY EXPECT THIS COMMITTEE TO ACT PROMPTLY AND FAVORABLY IN REPORTING S. 1992 TO THE
SENATE. I DO NOT WISH TO SLOW THAT PROCESS BUT HOPE THAT A FEW BRIEF OBSERVATIONS MAY
DISPEL SOME OF THE MISCONCEPTION BEING VOICED BY OPPONENTS OF THIS MEASURE AND SPEED OUR
FAVORABLE ACTION OF THIS MOST IMPORTANT MATTER.

FIRST IS THE UNFOUNDED FEAR OF ‘RACIAL QUOTAS‘ BEING INVOKED BY SOME IN OPPOSITION TO THE
PROPOSED AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT. ARGUMENTS COUCHED IN TERMS OF
‘LOGICAL CONSEQUENCES‘ AND ARITHMETIC EXTREMES ARE ENTITLED TO LITTLE WEIGHT IN THE LIGHT
OF EXPERIENCE, CLEAR LEGISLATIVE HISTORY OF THE AMENDMENT TO SECTION 2 AND PROVEN RECORD
OF JUDICIAL RESTRAINT.

THE AMENDMENT TO SECTION 2 OF THE ACT DOES NOT INTRODUCE PROOF OF RESULTS OF
DISCRIMINATION OF A RADICAL WAY; SUCH A **406  METHOD OF PROOF HAS ALWAYS EXISTED. NOR
DOES THE AMENDMENT TO SECTION 2 INJECT NUMBERS WITH ANY NEW MAGIC. STATISTICAL EVIDENCE
WILL REMAIN WHAT IT HAS ALWAYS BEEN, A PART OF A SHOWING FROM WHICH A COURT MIGHT
CONCLUDE THE RACIAL DISCRIMINATION IN THE DENIAL OR ABRIDGEMENT OF VOTING RIGHTS HAS BEEN
ESTABLISHED . . . . NEITHER I NOR MANY OF THE OTHER COSPONSORS OF THE PERFECTING LANGUAGE
TO SECTION 2 HAVE SPOKEN IN FAVOR OF ‘RACIAL QUOTAS.‘ INDEED, THE BILL PASSED BY THE HOUSE,
THE SENATE BILL 65 OF USE HAVE COSPONSORED AND THE COMPROMISE LANGUAGE SENATOR DOLE
PROPOSED EACH EXPRESSLY DISAVOWS THE INTENTION AND RESULT WITH WHICH OPPONENTS SEEK TO
COLOR THE DEBATE.

*236  IN THE FINAL ANALYSIS, HOWEVER, DESPITE THE DISCLAIMER IN THE AMENDMENT AND
THE ASSURANCES OF THE COSPONSORS, IMPOSITION OF THE NATIONWIDE SYSTEM OF PROPORTIONAL
REPRESENTATION MAY INEVITABLY FLOW FROM S. 1992 AS LONG AS IT CONTAINS A CONCEPT OF CLASS
‘VOTE DILUTION.‘ IT IS, AFTER ALL, THE COURTS WHICH WILL HAVE TO DEVISE REMEDIES IN CASES
WHERE THE STATUTE IS VIOLATED. THE STATUTE ITSELF DOES NOT DEFINE THE REMEDIES AVAILABLE;
IN FACT, THE ONLY GUIDELINE FOR REMEDYING DISCRIMINATION IN THE STATUTE IS A NEGATIVE ONE,
THE DISCLAIMER PROVISION. THE OTHER GUIDELINES IN THE STATUTES, SUCH AS THE ‘TOTALITY OF THE
CIRCUMSTANCES‘ TEST SERVE TO AID IN DETECTING VIOLATIONS, NOT REMEDYING THEM. IT WILL BE THE
WHIMS OF COUNTLESS FEDERAL JUDGES THAT WILL HAVE TO SUPPLEMENT THIS GLARING DEFICIENCY.

AND WHAT REMEDY WILL THESE JUDGES PROVIDE? IT IS NOT UNREASONABLE TO SUGGEST THAT
THE ONLY REMEDY AVAILABLE UNDER THE NEW LANGUAGE OF THE ACT WILL BE COURT INJUNCTIONS
ORDERING LOCAL OFFICIALS TO DISMANTLE THEIR AT-LARGE ELECTORAL SYSTEMS AND ERECT SINGLE-
MEMBER DISTRICTS IN THEIR PLACE.
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IMAGINE A SMALL AMERICAN COMMUNITY ANYWHERE IN THIS COUNTRY WHERE RACIAL AND ETHNIC
MINORITIES PARTICIPATE FREELY AND OPENLY IN CAMPAIGNING AND VOTING FOR CANDIDATES OF
THEIR CHOICE AND WHERE THERE IS NO EVIDENCE OF ANY KIND OF ANY ACTUAL DISCRIMINATION
THAT HINDERS THEM FROM CAMPAIGNING AND VOTING. IMAGINE ALSO THAT THE ELECTORAL SYSTEM
OF THIS COMMUNITY, LIKE THAT OF THOUSANDS OF OTHER COMMUNITIES THROUGHOUT THE UNITED
STATES, EMPLOYEES AT-LARGE ELECTIONS. THE MINORITY CITIZENS IN THIS COMMUNITY EXERCISE
SWING VOTES THAT CAN INFLUENCE THE OUTCOME OF ANY ELECTION AND CANDIDATES EAGERLY SEEK
OUT THEIR SUPPORT. RELATIVELY FEW MINORITY CANDIDATES HAVE BEEN ELECTED TO PUBLIC OFFICE,
HOWEVER,

IF COURTS SUBSCRIBE TO THE TWIN CONCEPT OF CLASS VOTING RIGHTS AND VOTE DILUTIONS THEY
WILL FIND STATUTORY DISCRIMINATION IN THIS COMMUNITY. IN THAT CASE, HOWEVER, WHAT REMEDY
OTHER THAN A SYSTEM OF PROPORTIONAL REPRESENTATION BASED ON SINGLE MEMBER DISTRICTS
COULD A FEDERAL JUDGE REQUIRE? I CAN THINK OF NONE. AS AN AUGURY OF THINGS TO COME I SUGGEST
THAT MY COLLEAGUES READ THE CASE OF CITY OF ROME V. UNITED STATES, 446 U.S. 156 (1980). THE
INEVITABLE RESULT OF THIS UNCONSTITUTIONAL AND UNDEMOCRATIC LEGISLATION WILL, I FEAR, BE
THE VERY ONE THAT THE SPONSORS OF THIS LEGISLATION SO VEHEMENTLY DENY.

MODERN HISTORY IS REPLETE WITH EXAMPLES OF REVOLUTIONS WORKING THEMSELVES OUT IN WAYS
THAT THEIR LEADERS AND SUPPORTERS NEVER INTENDED. THIS WELL-INTENTIONED BUT MISGUIDED
ASSAULT ON THE AMERICAN **407  SYSTEM OF GOVERNMENT WILL NO DOUBT ADD YET ANOTHER
CHAPTER TO THE HISTORY OF REVOLUTIONS GONE ASTRAY.

CONGRESSIONAL REVERSAL OF CITY OF MOBILE V. BOLDEN

THIS BRINGS US FINALLY TO THREE MAJOR CONSTITUTIONAL ISSUES WHICH THE ‘COMPROMISE‘
AMENDMENT TO SECTION 2 RAISES: (1) WHETHER THIS AMENDMENT THIS AMENDMENT IS INTENDED TO
REVERSE THE MOBILE DECISION; (2) WHETHER CONGRESS HAS THE AUTHORITY TO REVERSE IT; AND (3)
IF SO, WHETHER THIS AMENDMENT DOES IN FACT OVERTURN MOBILE.

WE BEGIN WITH THE QUESTION OF WHETHER THE AMENDMENT PROPOSES TO REVERSE BOLDEN.
THE BOLDEN CASE, AS WE HAVE NOTED, EXPLICITLY AND DIRECTLY AFFIRMS THAT A DENIAL OR
ABRIDGEMENT OF THE RIGHT TO VOTE REQUIRES PROOF OF DISCRIMINATORY INTENT. THE COMMITTEE
HAS CHANGED *237  THE WORDING OF SECTION 2 IN AN EFFORT TO LOWER THE STANDARD OF
PROOF TO DISCRIMINATORY RESULT. IN SEEKING TO JUSTIFY THIS RADICAL DEPARTURE FROM EXISTING
PRECEDENT, THE COMMITTEE OFFERS A NUMBER OF PECULIAR ‘FINDINGS‘ THAT WARRANT CAREFUL
INSPECTION.

FIRST, THE COMMITTEE CONTENDS THAT BOLDEN WAS INCORRECTLY DECIDED BECAUSE THE COURT'S
REJECTION OF THE ‘RESULTS‘ TEST CONTRAVENED THE COURT'S OWN PRIOR HOLDING AND THOSE OF
LOWER FEDERAL COURTS. ‘CONGRESSIONAL ACTION,‘ ASSERTS THE COMMITTEE, ‘IS NECESSARY TO
RESTORE THE PRE-BOLDEN LEGAL STANDARD IN CASES BROUGHT UNDER SECTION 2.‘ CITING DICTA

FROM REYNOLDS V. SIMS, 377 U.S. 533 610B (1964), FORTSON V. DORSEY, 379 U.S. 433 610C (1965), BURNS V.

RICHARDSON, 384 U.S. 73 610D (1966), WHITCOMB V. CHAVIS, 403 U.S. 124  610E (1971), ABATE V. MUNDT,

405 U.S. 182 610F (1971), WHITE V. REGESTER, 412 U.S. 755 610G(1973), AND CHAPMAN V. MEIER, 421 U.S. 1
(1975), TOGETHER WITH A NUMBER OF LOWER FEDERAL COURT DECISIONS, THE COMMITTEE CONCLUDES
THAT ‘PRIOR TO BOLDEN, PLAINTIFFS IN DILUTION CASES COULD PREVAIL BY SHOWING EITHER
DISCRIMINATORY RESULTS OR INTENT‘. THE COURT'S INSISTENCE IN BOLDEN THAT DISCRIMINATORY
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INTENT MUST BE SHOWN TO ESTABLISH A VIOLATION OF SECTION 2, OR THE FOURTEENTH OR FIFTEENTH
AMENDMENTS, WAS ACCORDINGLY AN ABERRATION IN THE LINE OF DECISIONS AND, CLAIMS THE
COMMITTEE, ‘A MARKED DEPARTURE FROM EARLIER SUPREME COURT AND LOWER COURT VOTING
DILUTION CASES.‘

HOWEVER ACCURATE THE COMMITTEE'S NOVEL CONSTITUTIONAL THEORIES MAY BE, THE IMPORTANT
CONSIDERATION TO KEEP IN MIND IS THAT THE SUPREME COURT DOES NOT ACCEPT THEM. THE COURT
HAS INDEED CONSIDERED AND REJECTED THE INTERPRETATIONS WHICH THE COMMITTEE WISHES TO
ENGRAFT ON THESE CASES. THE COMMITTEE REPORT FREELY ACKNOWLEDGES AS MUCH WHEN IT ADMITS
TO ABANDONING THE INTENT TEST LAID DOWN IN BOLDEN IN FAVOR OF A NEW TEST ALLEGEDLY DRAWN

FROM WHITE V. REGESTER, 412 U.S. 755 610G (1973). THE PROBLEM WITH THE COMMITTEE'S APPROACH,
HOWEVER, IS THAT IT PLACES A DIFFERENT INTERPRETATION ON WHITE THAN DOES THE SUPREME
COURT, WHICH DECIDED THE WHITE CASE. IN BOLDEN, THE COURT ASSERTED THAT ‘WHITE V. REGESTER
IS . . . CONSISTENT WITH 'THE BASIC EQUAL PROTECTION PRINCIPLE THAT THE INVIDIOUS QUALITY OF
A LAW CLAIMED TO BE RACIALLY DISCRIMINATORY MUST ULTIMATELY BE TRACED TO A RACIALLY
DISCRIMINATORY PURPOSE.‘ MOBILE V. BOLDEN, 446 U.S. AT 69.

WE ARE THUS CONFRONTED WITH TWO DIFFERING INTERPRETATIONS OF THE SAME CASE LAW,
INTERPRETATIONS SEPARATED FROM ONE ANOTHER BY AN OCEAN OF SUBSTANTIVE MEANING. WHICH
INTERPRETATION SHOULD PREVAIL? THE LANGUAGE USED IN BE STATUTE-- THAT IS, THE LANGUAGE OF
THE WHITE DECISION-- **408  IS LANGUAGE THAT WAS DEVELOPED AND INTERPRETED BY THE SUPREME
COURT AND WHICH THEREFORE CARRIES WITH IT THE COURT'S UNDERSTANDING OF THE LAW AND THE
SUBTLE NUANCES THAT THE COURT ITSELF HAS APPENDED TO THE LANGUAGE. IN THE FINAL ANALYSIS,
THEN, THE COURT'S INTERPRETATION MUST PREVAIL IN CONSTRUING THE NEW WORDING OF SECTION 2
AND NOT THE NOVEL INTERPRETATION INTRODUCED IN A COMMITTEE REPORT. IF THE COMMITTEE HAS
MISCONSTRUED THE LANGUAGE OF WHITE AND ITS PROGENY, AS IT MOST SURELY HAS IN THIS SENATOR'S
JUDGMENT, THE COURT WILL HAVE TO ADHERE TO THE CORRECT MEANING OF THE TERMINOLOGY THAT
IT DEVELOPED.

NOTWITHSTANDING THIS OVERT ATTEMPT BY THE COMMITTEE TO IMPOSE ITS CONSTITUTIONAL
INTERPRETATIONS UPON THE COURT, THE COMMITTEE BOLDLY INSISTS THAT ‘THE PROPOSED
AMENDMENT TO SECTION 2 DOES NOT SEEK TO REVERSE THE COURT'S CONSTITUTIONAL
INTERPRETATION.‘ THIS IS SO, CLAIMS THE *238  COMMITTEE, BECAUSE ‘THE PROPOSAL IS A PROPER
STATUTORY EXERCISE OF CONGRESS' ENFORCEMENT POWER . . . AND IS NOT A REDEFINITION OF THE
SCOPE OF THE CONSTITUTIONAL PROVISIONS.‘

THE COMMITTEE'S RATIONALE FOR THIS PECULIAR INTERPRETATION OF CONGRESS' POWERS, IF I
UNDERSTAND THE REPORT CORRECTLY, GOES LIKE THIS: SECTION 2 AS ORIGINALLY DRAFTED IN 1965
WAS INTENDED TO INCLUDE A RESULTS TEST. THE SUPREME COURT MISCONSTRUED THIS LEGISLATIVE
INTENT IN THE BOLDEN CASE. TO RESTORE SECTION 2 TO ITS ORIGINAL PURPOSE, IT IS NOW INCUMBENT
UPON CONGRESS TO REWRITE SECTION 2 SO AS TO CLARIFY CONGRESS' REAL INTENTIONS. THIS ACTION
IS PROPER BECAUSE CONGRESS IS SIMPLY CHANGING A STATUTORY PROVISION. ALTHOUGH CONGRESS
CANNOT, STATES THE REPORT, ‘ALTER THE JUDICIAL INTERPRETATION IN BOLDEN OF THE FOURTEENTH
AND FIFTEENTH AMENDMENTS BY SIMPLY STATUTE,‘ IT IS FREE TO ALTER THE JUDICIAL INTERPRETATION
IN BOLDEN OF THE STATUTE INVOLVED, BY CHANGING THE STATUTE.

THIS MODE OF REASONING IS, OF COURSE, FATALLY FLAWED BECAUSE, AS WE HAVE EARLIER NOTED,
THE COURT WAS INTERPRETING NOT ONLY SECTION 2 IN BOLDEN, BUT ALSO THE FOURTEENTH AND
FIFTEENTH AMENDMENTS. BOTH THE STATUTE AND THE AMENDMENTS, ACCORDING TO THE COURT,
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REQUIRE AN INTENT TEST. IRRESPECTIVE OF THE LANGUAGE CONTAINED IN SECTION 2, WE ARE
NEVERTHELESS CONFRONTED WITH THE COURT'S INTERPRETATIONS OF THE AMENDMENTS, WHICH DO
NOT CHANGE MERELY BECAUSE THE STATUTE UPON WHICH THEY REST HAS BEEN CHANGED. THE
COMMITTEE ENDEAVORS TO SIDESTEP THIS PROBLEM BY CLAIMING THAT IT CAN ALSO CHANGE THE
SUBSTANTIVE MEANING OF THE FIFTEENTH AMENDMENT BY SIMPLE STATUTE, THROUGH ITS BROAD
ENFORCEMENT POWER. ‘THE COURT,‘ CLAIMS THE COMMITTEE REPORT, ‘HAS LONG HELD THAT CONGRESS
NEED NOT LIMIT ITSELF TO LEGISLATION COEXTENSIVE WITH THE FIFTEENTH AMENDMENT, IF THERE IS
A BASIS FOR THE CONGRESSIONAL DETERMINATION THAT THE LEGISLATION FURTHERS ENFORCEMENT
OF THE AMENDMENT. THE VOTING RIGHTS ACT IS THE BEST EXAMPLE OF CONGRESS' POWER TO ENACT
ENABLING LEGISLATION THAT GOES BEYOND THE DIRECT PROHIBITIONS OF THE CONSTITUTION ITSELF.‘

**409  WHAT WE HAVE HERE, THEN, IS A CALL TO ABANDON THE CONSTITUTION, AN ASSERTION
OF UNBRIDLED POWER BY CONGRESS TO REWRITE A PROVISION OF THE CONSTITUTION BY MERE
STATUTE. THE COMMISSION SEEMS TO HAVE FORGOTTEN THAT CONGRESS' POWER IS LIMITED; INDEED
IT SEEMS TO HAVE FORGOTTEN THAT OUR CONSTITUTION ITSELF RESTS ON THE PRINCIPLE OF LIMITED
GOVERNMENT AND LIMITED POWER. ASIDE FROM THIS, HOWEVER, THE COMMITTEE SEEMS ALSO TO HAVE
FORGOTTEN THAT THE FOURTEENTH AMENDMENT PLAYED IMPORTANT ROLE IN THE BOLDEN CASE; FOR
THE COURT'S REJECTION OF THE ‘RESULTS‘ TEST IN BOLDEN WAS BASED ON AN INTERPRETATION OF
THE FOURTEENTH AMENDMENT AS WELL AS THE FIFTEENTH. PERHAPS THE COMMITTEE'S OMISSION IS
NOT UNINTENTIONAL, HOWEVER. THERE IS AT LEAST SOME JUDICIAL PRECEDENT TO SUPPORT THE VIEW
THAT CONGRESS MAY GO BEYOND THE EXPRESS PROHIBITIONS OF THE FIFTEENTH AMENDMENT. SOUTH
CAROLINA V. KATZENBACH, 383 U.S. 301 (1966). THAT INTERPRETATION IS HIGHLY CONTROVERSIAL AND
WAS RENDERED UNDER UNIQUE CIRCUMSTANCES. THERE IS NO PRECEDENT OF THIS KIND, HOWEVER,
THAT SANCTIONS THE RIGHT OF CONGRESS TO STEP OUTSIDE THE BOUNDARIES OF THE FOURTEENTH
AMENDMENT.

THE COMMITTEE'S ATTEMPT TO PERSUADE US THAT THE CONSTITUTION IS AMENDABLE TO THE
INTERPRETATIONS EMBRACED BY THE REPORT RECALLS TO MIND ALICE'S ENCOUNTER WITH HUMPTY
DUMPTY IN LEWIS CARROLL'S THROUGH THE LOOKING GLASS:

*239  ‘WHEN I USE A WORD,‘ SAID HUMPTY DUMPTY, ‘IT MEANS JUST WHAT I CHOOSE IT TO MEAN--
NEITHER MORE NOR LESS.‘

‘THE QUESTION IS,‘ SAID ALICE, ‘WHETHER YOU CAN MAKE WORDS MEAN SO MANY DIFFERENT
THINGS.‘

‘THE QUESTION IS,‘ SAID HUMPTY DUMPTY, ‘WHICH IS MASTER, THAT'S ALL.‘

CERTAINLY CONGRESS HAS A RULE TO PLAY IN INTERPRETING THE CONSTITUTION. WE DO NOT
LEGISLATE IN A VACUUM AND MUST NECESSARILY KEEP THE CONSTITUTION IN VIEW, AS A STANDARD
TO FOLLOW WHEN WE ENACT LEGISLATION. MOREOVER, IF CONGRESS IS PERSUADED THAT ITS
UNDERSTANDING OF A PARTICULAR CONSTITUTIONAL PROVISION IS THE CORRECT ONE, IT SHOULD PRESS
THE ISSUE, EVEN IN THE FACE OF WHAT APPEARS TO BE A CONTRARY INTERPRETATION BY THE SUPREME
COURT IN AN EARLIER CASE; FOR THE FACTS ARE NEVER THE SAME, THE PERSONNEL ON THE COURT
CHANGES, AND THE COURT MAY EVEN BE PERSUADED TO ABANDON A PRECEDENT BECAUSE IT WAS
ERRONEOUS IN THE FIRST PLACE. CONGRESS SHOULD THEREFORE NOT ABANDON ITS INTERPRETATION OF
THE CONSTITUTION MERELY BECAUSE IT ANTICIPATES A HOSTILE RECEPTION FROM THE SUPREME COURT.
AT THE VERY LEAST, CONGRESS HAS THE RIGHT TO EXPRESS ITS VIEW OF THE CONSTITUTION, IN THE
FORM OF A LEGISLATIVE ENACTMENT, AND AWAIT THE COURT'S ANSWER WHEN THE ACT IS REVIEWED.
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AND A DETERMINED CONGRESS MAY GO EVEN FURTHER IF IT DOES NOT WISH TO ACCEPT THE COURT'S
INTERPRETATION, BY PROPOSING AN AMENDMENT TO THE CONSTITUTION, OR BY WITHDRAWING ITS
JURISDICTION OVER A CERTAIN CLASS OF CASES AND TRANSFERRING IT TO THE STATE COURTS. NOT
EVERY CONSTITUTIONAL QUESTION MUST BE ULTIMATELY DETERMINED BY THE SUPREME COURT, AND
EVEN THE COURT ITSELF HAS REFUSED TO EXERCISE THAT POWER UNDER THE SO-CALLED ‘POLITICAL
QUESTION‘ DOCTRINE.

SO I DO NOT FAULT THE COMMITTEE FOR ATTEMPTING TO PERSUADE THE COURT THAT THE COURT WAS
WRONG, AND IN FACT WELCOME THIS RENEWED INTEREST AMONG MY COLLEAGUES IN REASSERTING
OUR RIGHT TO INTERPRET **410  THE CONSTITUTION AT THE LAW-MAKING STAGE. BUT LET US BE
CANDID WITH OURSELVES AND WITH THE AMERICAN PEOPLE, AND FRANKLY ADMIT THAT THE OBJECT
OF THIS LEGISLATION IS TO OVERTURN THE SUPREME COURT'S INTERPRETATION OF THE CONSTITUTION
IN BOLDEN. TO CLAIM, AS THE REPORT DOES, THAT THE ‘COMPROMISE‘ AMENDMENT SEEKS ONLY TO
REDEFINE THE LAW, AND IS DIFFERENT IN MEANING AND INTENT FROM THE VARIOUS COURT-STRIPPING
PROPOSALS CURRENTLY PENDING IN CONGRESS, IS NO MORE ACCURATE OR HELPFUL TO A PUBLIC
UNDERSTANDING OF WHAT WE ARE GOING HERE THAN IS THE REPORT'S EXPOSITION OF S. 1992.

FOR THE REASONS STATED, I RESPECTFULLY URGE MY COLLEAGUES TO REJECT S. 1992 AS
UNCONSTITUTIONAL AND UNWISE.

RESPECTFULLY SUBMITTED,

JOHN P. EAST,

UNITED STATES SENATOR.

1 42 U.S.C. 1973 ET SEQ.

2 446 U.S. 55 (1980) (HEREAFTER CITED AS ‘BOLDEN‘).

3 412 U.S. 755 3A (1973).

3A 93 S.CT. 2332, 37 L.ED.2D 314.

4 111 CONG.REC. 8295 (1965).

5 ALLEN V. BOARD OF ELECTIONS, 398 U.S. 544, 569 (1969).

6 SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301, 335 6A (1966).

6A 86 S.CT. 803, 15 L.ED.2D 769.

7 400 U.S. 379 7A (1971).

7A 91 S.CT. 431, 27 L.ED.2D 476.

8 REPORT OF THE SENATE SUBCOMMITTEE ON THE CONSTITUTION ON S. 1992 (APRIL, 1982), 13-15
(HEREAFTER CITED ‘SUBCOMMITTEE REPORT‘.) MOREOVER, IN BOTH 1970 AND 1975, THE CONGRESS
RENEWED SECTION 5 WITH FULL AWARENESS OF ITS INTERPRETATION BY THE COURTS TO INCLUDE
DILUTION AND OTHER EVASIVE MECHANISMS, AS WELL AS OUTRIGHT DENIALS OF THE OPPORTUNITY TO
REGISTER OR VOTE. NOT ONLY HAS CONGRESS TWICE RATIFIED THIS INTERPRETATION OF THE INTENDED
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SCOPE OF SECTION 5 AND REJECTED ARGUMENTS THAT THE SECTION WAS EXCESSIVELY BROAD, BUT
ALSO IT IS NOTEWORTHY THAT 75 OF THE MEMBERS OF THE SENATE WHO ACTED ON THE EXTENSION IN
1970 HAD ALSO BEEN MEMBERS IN 1965 WHEN SECTION 5 WAS FIRST ENACTED.

9 THE DEFINITION OF ‘TEST OR DEVICE‘ UNDER SECTION 4 IS QUITE NARROW, BEING LIMITED TO TESTS
THAT CONDITION REGISTRATION ON LITERACY, UNDERSTANDING, EDUCATIONAL ACHIEVEMENT, GOOD
MORAL CHARACTER, OR VOUCHER OF ANOTHER VOTER. IT IS THUS EASY FOR A JURISDICTION TO ENGAGE
IN MASSIVE DISCRIMINATION WITHOUT HAVING TO USE A PROHIBITED ‘TEST OR DEVICE.‘

10 JOINT VIEWS OF THE TEN MEMBERS OF THE JUDICIARY COMMITTEE, 91ST CONG., 2ND SESS. SEE 115
CONG.REC.S. 5521. MARCH 2, 1970. THOSE TEN MEMBERS OF THE COMMITTEE, INCLUDING SENATORS HUGH
SCOTT AND ROBERT GRIFFIN, SPONSORED THE SCOTT-HART EXTENSION OF THE ACT WHICH BECAME LAW.
THE SUPREME COURT HAS CITED THEIR VIEWS AS THE COMMITTEE REPORT ON THE BILL WHICH WAS
ENACTED. SEVEN OF THE TEN SENATORS HAD BEEN SPONSORS IN 1965 OF S. 1564, THE BILL ENACTED AS
THE VOTING RIGHTS ACT.

11 JURISDICTIONS SO AFFECTED INCLUDED: 3 COUNTIES (BRONX, KINGS AND NEW YORK COUNTIES) IN
NEW YORK; ONE COUNTY IN WYOMING; 2 COUNTIES (MONTEREY AND YUBA COUNTIES) IN CALIFORNIA;
EIGHT COUNTIES IN ARIZONA; FOUR ELECTION DISTRICTS IN ALASKA; AND TOWNS IN CONNECTICUT, NEW
HAMPSHIRE, MAINE, AND MASSACHUSETTS.

12 411 U.S. 526 12A (1972) (REAPPORTIONMENTS COVERED BY SECTION 5).

12A 93 S.CT. 1702, 36 L.ED.2D 472.

13 SUPRA, (ANNEXATIONS COVERED BY SECTION 5).

14 421 U.S. 656 14A (1975) (CHANGES IN LAW MAY NOT BE IMPLEMENTED WITHOUT PRECLEARANCE),

14A 95 S.CT. 2003, 44 L.ED.2D 436.

15 SENATE COMMITTEE ON THE JUDICIARY, REPORT ON THE VOTING RIGHTS ACT EXTENSION, S. 1279, S.
REPT. 94-295, 94TH CONG.,1ST. SESS. AT 16-17 (1975).

16 JURISDICTIONS MEETING THIS TRIGGER AND THUS SUBJECT TO THE SPECIAL PROVISIONS OF THE
ACT, INCLUDES PRECLEARANCE, WERE THE STATES OF ALASKA, ARIZONA AND TEXAS; 2 COUNTIES IN
CALIFORNIA; 1 COUNTY IN COLORADO; 5 COUNTIES IN FLORIDA; 2 TOWNSHIPS IN MICHIGAN; 2 COUNTIES
IN NORTH CAROLINA; AND 3 COUNTIES IN SOUTH DAKOTA.

17 JURISDICTION COVERED UNDER THIS SECOND TRIGGER WERE: ALL 143 COUNTIES IN TEXAS; ALL 32
COUNTIES IN NEW MEXICO; ALL 14 COUNTIES IN ARIZONA; 39 COUNTIES IN CALIFORNIA; 34 IN COLORADO;
AND 25 IN OKLAHOMA.

18 SUBCOMMITTEE REPORT AT 53.

19 U.S. CONSTITUTION, FOURTEENTH AMENDMENT, SECTION 5, FIFTEENTH AMENDMENT, SECTION 2.
THUS THE LEGISLATIVE EXTENSION OF SECTION 5 IS FULLY CONSISTENT WITH THE REQUIREMENT
THAT IT BE BASED ON ‘CONGRESS' CONSIDERED DETERMINATION,‘ AFTER REVIEWING THE RECENT AND
CONTEMPOREANEOUS RECORD, THAT IT REMAINS NECESSARY TO ‘PRESERVE THE 'LIMITED AND FRAGILE’
ACHIEVEMENTS OF THE ACT AND TO PROMOTE FURTHER AMELIORATION OF VOTING DISCRIMINATION.‘

CITY OF ROME V. UNITED STATES 446 U.S. 156 19A 182 (1980).
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19A 100 S.CT. 1548, 64 L.ED.2D 119.

20 PROFESSOR C. VANN WOODWARD, ONE OF AMERICA'S LEADING SOUTHERN HISTORIANS, TOLD IN
GRAPHIC DETAIL HOW QUICKLY THE GAINS IN VOTING RIGHTS MADE A CENTURY AGO WERE WIPED OUT,
AND SAID ‘MY HISTORY TEACHES ME THAT IF IT CAN HAPPEN ONCE, IT CAN HAPPEN AGAIN.‘ HOUSE
HEARINGS P. 2027.

21 REPORT OF THE UNITED STATES COMMISSION ON CIVIL RIGHTS COMMISSION REPORT). ‘THE VOTING
RIGHTS ACT: UNFULFILLED GOALS,‘ P. 65, 1981. SEE ALSO E.G. REPORT OF THE (‘LAWYERS COMMITTEE
MISSISSIPPI REPORT‘) PARTICULARLY THE BREAKDOWN OF OBJECTIONS IN JANUARY 27, 1982, AT 6-7
(‘SENATE HEARINGS‘) VILMA MARTINEZ, PRESIDENT OF THE MEXICAN-AMERICAN LEGAL DEFENSE AND
EDUCATION FUND, NOTED 85 PROPOSED CHANGES FROM TEXAS WHICH WERE OBJECTED TO BY THE
DEPARTMENT OF JUSTICE, DESPITE THE FACT TEXAS WAS NOT BROUGHT UNDER THE ACT UNTIL 1975. THE
OBJECTIONS WERE IN RESPONSE TO PROPOSED CHANGES SUBMITTED BY JURISDICTIONS THROUGHOUT
THE ENTIRE STATE OF TEXAS.

22 THIS TREND SHOULD NOT BE TAKEN TO MEAN THAT MORE BLATANT DIRECT IMPEDIMENTS TO
VOTING ARE NO LONGER UTILIZED. BOTH THE HOUSE AND SENATE HEARING RECORDS CONTAIN
EXAMPLES OF DIRECT EFFORTS TO BAR MINORITY PARTICIPATION, INCLUDING PHYSICAL VIOLENCE
AND INTIMIDATION OF VOTERS AND CANDIDATES, DISCRIMINATORY MANIPULATION OF VOTERS,
REREGISTRATION REQUIREMENTS AND PURGING OF VOTERS, CHANGING THE LOCATION OF POLLING
PLACES AND INSISTENCE ON RETAINING INCONVENIENT VOTING AND REGISTRATION HOURS. HOUSE
REPORT NO. 97-227, PP. 11-21 AND TESTIMONY BEFORE THE SENATE JUDICIARY SUBCOMMITTEE ON THE
CONSTITUTION BY RUTH J. HINERFELD, PRESIDENT, LEAGUE OF WOMEN VOTERS, JANUARY 27, 1982 AT 18
AND LAWYERS COMMITTEE MISSISSIPPI REPORT, AT 13.94 (INTIMIDATION, INCONVENIENT REGISTRATION
LOCATIONS AND HOURS, CHANGES IN POLLING PLACES); AND SENATE HEARINGS, TESTIMONY OF ABIGAIL
TURNER (REIDENTIFICATION PLAN), FEBRUARY 2, 1982 AT 2-7 VILMA MARTINEZ, BEFORE THE HOUSE
JUDICIARY SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, JUNE 18, 1981, AT 1878, 1895 (‘HOUSE
HEARINGS)‘ (POLLING PLACES); HOUSE HEARINGS, TESTIMONY OF ROLANDO RIOS, MAY 6, 1981 AT 42
(INTIMIDATION): THE SENATE HEARINGS TESTIMONY OF VILMA MARTINEZ, JANUARY 27, 1982, AT 5-6
(PURGING). CIVIL RIGHTS COMMISSION REPORT, THE COMMISSION SETS OUT NUMEROUS EXAMPLES OF
SUCH IMPEDIMENTS TO MINORITY CANDIDATES AND THEIR SUPPORTERS (PP. 59-61); HARASSMENT AND
INTIMIDATION IN REGISTRATION (PP. 22-24); PURGING AND REREGISTRATION (27-28); POLLING PLACES
(29-31); AND HARASSMENT AND INTIMIDATION IN VOTING (34-35).

23 THE LIST OF SECTION 5 OBJECTIONS WAS CONTAINED IN THE APPENDIX TO THE TESTIMONY OF
AMERICAN LEGAL DEFENSE AND EDUCATION FUND, NOTE D85 PROPOSED CHANGES FROM TEXAS WHICH

24 SEE HOUSE HEARINGS, P. 1835.

25 SEE HOUSE HEARINGS, P. 1849.

26 REPORT BY THE AMERICAN CIVIL LIBERTIES UNION, ‘VOTING RIGHTS IN THE SOUTH‘ (HEREINAFTER
CITED AS ‘ACLU REPORT‘.), P. 54-55.

27 OBJECTION LETTER OF WILLIAM BRADFORD REYNOLDS, ASSISTANT ATTORNEY GENERAL, TO ALEX
K. BROCK, DEC. 7, 1981.

28 OBJECTION LETTER OF WILLIAM BRADFORD REYNOLDS, ASSISTANT ATTORNEY GENERAL, TO JOHN
F. KEY, JR., MARCH 1, 1982.
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29 LITTLE THUNDER V. STATE OF SOUTH DAKOTA, 518 F.2D 1253, 1256 (8TH CIR. 1975).

30 LETTER OF WM. BRADFORD REYNOLDS, ASSISTANT ATTORNEY GENERAL TO FABIAN PALOMINO,
OCTOBER 27, 1981.

31 THE CONTINUING PROBLEM WITH REAPPORTIONMENTS IS ONE OF THE MAJOR CONCERNS OF THE
VOTING RIGHTS ACT. AS WE HAVE RECOGNIZED BEFORE, EVEN WHEN CHANGES ARE MADE FOR VALID
REASONS, FOR EXAMPLE, REAPPORTIONMENT OR HOME RULE, ‘JURISDICTIONS MAY NOT ALWAYS TAKE
CARE TO AVOID DISCRIMINATING AGAINST MINORITY VOTERS IN THE PROCESS.‘ S. REPT. NO. 94-295,
P. 18 (1975), QUOTED IN MCDANIEL V. SANCHEZ, 452 U.S. (1981). UNDER THE RULE OF BEER V. UNITED

STATES, 425 U.S. 130 31A (1976), A VOTING CHANGE WHICH IS AMELIORATIVE IS NOT OBJECTIONABLE
UNLESS THE CHANGE ‘ITSELF SO DISCRIMINATES ON THE BASIS OF RACE OR COLOR AS TO VIOLATE THE
CONSTITUTION.‘ 425 U.S. AT 141; SEE ALSO 142 N. 14 (CITING AMENDMENT TO SECTION 2, IT IS INTENDED
THAT A SECTION 5 OBJECTION ALSO FOLLOW IF A NEW VOTING PROCEDURE ITSELF SO DISCRIMINATES AS
TO VIOLATE SECTION 2. IN ANALYZING SUBMISSIONS, THE ATTORNEY GENERAL HAS CORRECTLY TAKEN
THE POSITION THAT THE IMMEDIATELY PRECEDING PLAN IS NOT NECESSARILY THE STANDARD AGAINST
WHICH TO MEASURE RETROGRESSION IF THAT PLAN WAS PRECLEARED WITHOUT THE APPROPRIATE
SECTION 5 REVIEW. SEE OBJECTION TO MISSISSIPPI REAPPORTIONMENT PLAN, MARCH 30, 1982. THE SAME
SHOULD ALSO HOLD TRUE IF THE PRIOR PLAN WAS PRECLEARED UNDER STANDARDS THAT NO LONGER
APPLY. COMPARE WHITECOMB V. CHAVIS, 403 U.S. 124, 162-63 (1971). THIS RULE IS IN KEEPING WITH THE
ATTORNEY GENERAL'S STATEMENT THAT REDISTRICTING SUBMISSIONS UNDER SECTION 5 ARE TO BE
TREATED ON A CASE-BY-CASE BASIS ‘IN THE LIGHT OF ALL THE FACTS.‘ LETTER FROM AAG REYNOLDS
TO CHAIRMAN HATCH, FEBRUARY 25, 1982.

31A 96 S.CT. 1357, 47 L.ED.2D 629.

32 SENATE HEARINGS, STATEMENT OF STEVEN SUITTS, EXECUTIVE DIRECTOR, SOUTHERN REGIONAL
COUNCIL, FEBRUARY 1, 1982 AT P. 3. THESE STATES ARE: ALABAMA, GEORGIA, LOUISIANA, MISSISSIPPI,
NORTH CAROLINA, AND SOUTH CAROLINA. WHILE NORTH CAROLINA, AS A STATE, IS NOT SUBJECT TO
SECTION 5, THE LEGISLATION IN QUESTION AFFECTED NORTH CAROLINA COUNTIES WHICH ARE COVERED
AND, THEREFORE, IT SHOULD HAVE BEEN PRECLEARED.

33 SUITTS, AT P. 6.

34 ACLU REPORT AT 42.

35 LAWYER'S COMMITTEE MISSISSIPPI REPORT, AT 87-88.

36 SENATE HEARINGS, STATEMENT OF ABIGAIL TURNER, P. 13-14.

37 CANADAY V. LUMBERTON CITY BOARD OF EDUCATION, 102 S.CT. 494 (1981); SEE ALSO UNITED STATES

V. BOARD OF SUPERVISORS OF WARREN COUNTY, 429 U.S. 642 37A (1977).

37A 97 S.CT. 833, 51 L.ED.2D 106.

38 ACLU REPORT AT 53-54.

39 CIVIL RIGHTS COMMISSION REPORT AT 73.

40 BLANDING V. DUBOSE, 50 U.S.L.W. 3543 (JAN. 11 1982).
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41 HOUSE HEARINGS, TESTIMONY OF JOAQUIN AVILA, MEXICAN-AMERICAN LEGAL DEFENSE AND
EDUCATION FUND, JUNE 5, 1981, AT 934.

42 ONE COMMON PROBLEM IS DISCRIMINATORY REGISTRATION, WHICH WAS COMMON IN MISSISSIPPI
A DECADE AGO AND WHICH WAS REAPPEARED IN RECENT YEARS, ESPECIALLY IN ALABAMA. THESE
SITUATIONS COMBINE A NUMBER OF PROBLEMS, INCLUDING USE OF REREGISTRATION PROCEDURES NOT
SHOWN TO BE NECESSARY AND ADMINISTERED IN WAYS THAT MAKE IT DIFFICULT FOR BLACKS TO
REGISTER, AND WHICH EVEN PURGES THE ROLLS OF VOTERS LISTED BY FEDERAL EXAMINERS-- IN DIRECT
VIOLATION OF THE VOTING RIGHTS ACT.

43 THE COMMITTEE ALSO ANTICIPATES THE COLLATERAL BENEFIT THAT PAST NON-COMPLIANCE WHICH
IS STILL OUTSTANDING AND UNREMEDIED WILL BE UNCOVERED AND CORRECTED. THUS, DREW DAYS,
FORMER ASSISTANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, INFORMED THE COMMITTEE THAT THE
DEPARTMENT OF JUSTICE SOMETIMES LEARNS OF NON-SUBMITTED CHANGES SEVERAL YEARS AFTER
THEY WERE IN FACT IMPLEMENTED. PROFESSOR DAYS STATED THAT ‘(E)XTENSION OF THE ACT SHOULD
INCREASE THE LIKELIHOOD THAT EXISTING NON-COMPLIANCE WITH THE LAW WILL BE UNCOVERED, AND
REMEDIED FOR THE BETTERMENT OF MINORITY VOTERS.‘ PROFESSOR DAYS CITED THE EXAMPLE OF THE
CITY OF GREENVILLE, PITT COUNTY, NORTH CAROLINA, WHERE THE DEPARTMENT ONLY LEARNED OF
PRIOR CHANGES WHEN THE JURISDICTION SOUGHT PRECLEARANCE OF SUBSEQUENT CHANGES SEVERAL
YEARS LATER. STATEMENT OF DREW DAYS, SEPTEMBER 12, 1982 AT 6-7.

44 UNDER SECTION 3(C) OF THE ACT, IF A FEDERAL DISTRICT COURT MAKES A FINDING OF A FOURTEENTH
OR FIFTEENTH AMENDMENT VIOLATION, IT MAY ORDER PRECLEARANCE WITH THE ATTORNEY GENERAL
OR LOCAL DISTRICT COURT OF ANY PROPOSED CHANGES. TWO COUNTIES-- ESCAMBIA COUNTY, FLORIDA
AND THURSTON COUNTY, NEBRASKA, ARE COVERED BY THE PRECLEARANCE PROVISIONS OF SECTION
3(C) AS THE RESULT OF COURT ORDER. LETTER OF WM. BRADFORD REYNOLDS, ASSISTANT ATTORNEY
GENERAL TO SENATOR ORRIN G. HATCH, JANUARY 6, 1982 AT 5.

45 HOUSE HEARINGS AT 28.

46 SEE HOUSE HEARINGS, TESTIMONY OF DREW DAYS, JULY 13, 1981 AT 2121.

47 SEE SECTION VI. B, PP. 93-100, INFRA.

48 THIS ISSUE IS QUITE DISTINGUISHABLE FROM THE CONSTITUTIONALITY OF CLARIFYING THE
STANDARD FOR ESTABLISHING A VIOLATION UNDER SECTION 2. ID.

49 WHILE THE COMMITTEE FINDS THAT CONGRESS DID NOT SEEK TO INCLUDE AN INTENT TEST IN THE
ORIGINAL PROVISION OF SECTION 2, A PLURALITY OF FOUR JUSTICES IN CITY OF MOBILE V. BOLDEN, 446
U.S. 55, 60-61 (1980) THOUGHT THAT IT DID. THE COURT IS THE ULTIMATE INTERPRETER OF LAWS ONCE
ENACTED. BUT IN ANY EVENT, THERE IS NO QUESTION THAT CONGRESS MAY NOW DECIDE THAT AN
INTENT REQUIREMENT IS INAPPROPRIATE FOR SECTION 2, AND AMEND STATUTE TO MAKE THAT POINT
CLEARLY. CONGRESS HAS THE CONSTITUTIONAL POWER TO DO SO. SEE SECTION VI, G, INFRA AT PP. 96-98.

50 ‘SENATOR FONG . . . 'MR. ATTORNEY GENERAL, TURNING TO SECTION 2 OF THE BILL . . . THERE IS
NO DEFINITION OF THE WORD ‘PROCEDURE‘ HERE. I AM A LITTLE AFRAID THAT THERE MAY BE CERTAIN
PRACTICES THAT YOU MAY NOT BE ABLE TO INCLUDE IN THE WORD ‘PROCEDURE.‘ FOR EXAMPLE, IF
THERE SHOULD BE A CERTAIN STATUTE IN A STATE THAT SAYS THE REGISTRATION OFFICE SHALL BE OPEN
ONLY 1 DAY IN 3, OR THAT THE HOURS WILL BE SO RESTRICTED, I DO NOT THINK YOU CAN BRING SUCH
A STATUTE UNDER THE WORD ‘PROCEDURE.‘ COULD YOU? ATTORNEY GENERAL KATZENBACH. 'I WOULD
SUPPOSE THAT YOU COULD IF IT HAD THAT PURPOSE. I HAD THOUGHT OF THE WORD ‘PROCEDURE‘ AS

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=780&cite=446US55&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_60&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_60
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=780&cite=446US55&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_60&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_60


S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 211

INCLUDING ANY KIND OF PRACTICE OF THAT KIND IF ITS PURPOSE OR EFFECT WAS TO DENY OR ABRIDGE
THE RIGHT TO VOTE ON ACCOUNT OF RACE OR COLOR.’‘ HEARINGS ON S. 1564 BEFORE THE COMMITTEE
ON THE JUDICIARY, UNITED STATES SENATE, 89TH CONG., 1ST SESS., 191 (1965).

51 WHILE NO SINGLE STATEMENT CAN BE CONCLUSIVE, THE SUPREME COURT HAS POINTED OUT THAT
THE ATTORNEY GENERAL PLAYED AN ‘EXTENSIVE ROLE‘ IN DRAFTING THE ACT AND EXPLAINING ITS
OPERATION TO CONGRESS, UNITED STATES V. BD. OF COMM'RS SHEFFIELD, ALA. 435 U.S. 110, 131 (1978),
AND HIS CONTEMPORANEOUS INTERPRETATION OF THE ACT IS ‘PERSUASIVE‘ AND SHOULD BE ACCORDED

‘GREAT DEFERENCE.‘ IBID., AT 131-32; PERKINS V. MATTHEWS, 400 U.S. 379, 391 51A (1971). INDEED, THE
SUPREME COURT SPECIFICALLY SINGLED OUT AND CITED THIS EXCHANGE WITH SENATOR FONG AS
AN EXAMPLE OF THE ATTORNEY GENERAL'S ROLE IN STATING THE UNDERSTOOD MEANING OF THE
PROVISIONS OF THE ACT. ALLEN V. STATE BOARD OF ELECTIONS, 393 U.S. 544, 566 N. 31 (1969).

51A 91 S.CT. 431, 27 L.ED.2D 476.

52 SPELLING OUT BOTH ALTERNATIVE STANDARDS IN SECTION 5 MAKES SENSE BECAUSE OF THE
UNUSUAL BURDEN OF PROOF PLACED UPON THE SUBMITTING JURISDICTION TO SATISFY EACH OF THEM
IN ORDER TO OBTAIN PRECLEARANCE.

53 E.G. HEARINGS ON H.R. 6400 BEFORE SUBCOMMITTEE NO. 5 OF THE COMMITTEE ON THE JUDICIARY,
HOUSE OF REPRESENTATIVES, 89TH CONG., 1ST SESS., 90 (1965).

54 THE SUBCOMMITTEE REPORT CITED THE FIRST SENTENCE OF THE ABOVE QUOTATION FROM MR.
KATZENBACH, BUT HE WAS OBVIOUSLY ASSUMING FROM THE CONTEXT OF SENATOR FONG'S REMARK
THAT PURPOSE WOULD BE CLEAR, AND HE WENT ON TO STATE THE ACTUAL STANDARD IN THE CLEAR
ALTERNATIVE.

55 ‘UNDER OUR PROPOSAL HE (THE ATTORNEY GENERAL) COULD INSTITUTE A LAWSUIT ANY PLACE
IN THE COUNTRY BASED ON A BROADER STATUTORY PROTECTION OF A DISCRIMINATORY 'PURPOSE OR
EFFECT’ OF A PARTICULAR VOTING LAW OR SET OF VOTING LAWS. THIS WOULD MAKE IT CLEAR TO THE
COURTS THAT IT IS UNNECESSARY TO PROVE THAT THE INTENT OF THE LOCAL OR STATE OFFICIALS WAS
RACIALLY MOTIVATED.‘ 1970 SENATE HEARINGS, SUPRA, 189-90.

56 JOINT VIEWS OF TEN MEMBERS OF THE JUDICIARY COMMITTEE, SUPRA.

57 TONEY V. WHITE, 488 F.2D. 310 (5TH CIR. 1973) (EN BANC).

58 AMICUS BRIEF OF THE UNITED STATES LODGE V. BUXTON, 639 F.2D 1358 (5TH CIR. 1981), PROB. JURIS.
NOTED SUB NOM. ROGERS V. LODGE, . . . U.S. . . ., 102 S.CT. 86 (1981). INTERESTINGLY THE DEPARTMENT OF
JUSTICE MAINTAINED THIS POSITION IN LODGE, NOTWITHSTANDING THE CONTRARY VIEW ADOPTED BY
FOUR JUSTICES IN BOLDEN MONTHS EARLIER.

59 PRIOR TO THE PASSAGE OF THE ACT, THE SUPREME COURT HAD INDICATE THAT A FINDING ON
UNCONSTITUTIONAL VOTE DILUTION COULD REST UPON PROOF OF EITHER PURPOSE OR DISCRIMINATORY

RESULTS. FORTSON V. DORSEY, 379 U.S. 433 59A (1965), AND THAT POSITION WAS REAFFIRMED THE

FOLLOWING YEAR. BURNS V. RICHARDSON, 384 U.S. 73 59B (1966) (SEE DISCUSSION OF THESE CASES
AT PP. 46-47 INFRA.) IN PALMER V. THOMPSON, 403 U.S. 219 (1971), THE COURT HELD THAT PROOF OF
DISCRIMINATORY INTENT WAS NOT DETERMINATIVE OF WHETHER THERE WAS A VIOLATION OF EQUAL
PROTECTION AND THAT THE RELEVANT FOCUS WAS THE PRACTICE'S ACTUAL IMPACT. THE PALMER

OPINION ALSO CITED THE 1960 FIFTEENTH AMENDMENT CASE, GOMILLION V. LIGHTFOOT, 364 U.S. 339 59C

AND OTHER EARLIER DECISIONS AND REJECTED THE CONTENTION THAT THEY WERE PRECEDENT FOR
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READING AN INTENT TEST IN THE CONSTITUTION. ‘THE FOCUS IN THOSE CASES WAS ON THE ACTUAL
EFFECT OF THE ENACTMENTS, NOT UPON THE MOTIVATION WHICH LED THE STATES TO BEHAVE AS THEY
DID.‘ 403 U.S.AT 225. IN THIS SAME PERIOD, THE COURT HAD SIMILARLY REJECTED THE RELEVANCE OF
INTENT IN COMPARABLE CHALLENGES TO OFFICIAL ACTION UNDER THE FIRST AMENDMENT. UNITED

STATES V. O'BRIEN, 391 U.S. 367 59D (1968).

59A 85 S.CT. 498, 13 L.ED.2D 401.

59B 86 S.CT. 1286, 16 L.ED.2D 376.

59C 81 S.CT. 125, 5 L.ED.2D 110.

59D 88 S.CT. 1673, 20 L.ED.2D 672.

60 E.G., WRIGHT V. ROCKEFELLER, 376 U.S. 52 60A (1964). THERE PLAINTIFFS HAD ONLY ALLEGED A
DISCRIMINATORY PURPOSE IN ATTACKING A REAPPORTIONMENT. BASED ON THE SOLE ISSUE BEFORE
IT, THE COURT RULED AGAINST THE PLAINTIFFS, BUT IN THE OPINION DID NOT SUGGEST THAT ONLY
PURPOSEFUL DISCRIMINATION WAS CONSTITUTIONALLY COGNIZABLE.

60A 84 S.CT. 603, 11 L.ED.2D 512.

61 PALMER, SUPRA; FORSTON, SUPRA.

62 SEE GENERALLY, J. ELY, ‘LEGISLATIVE AND ADMINISTRATIVE MOTIVATION IN CONSTITUTIONAL LAW.’
79 YALE L.J. (1970). (IN ELY'S VIEW, THE SUPREME COURT'S CONFUSION ABOUT THE POSSIBLE ROLE OF THE
LEGISLATIVE MOTIVE IN THE PREVIOUS FEW TERMS HAD REACHED ‘DISASTER PROPORTIONS.‘) P. BREST.
‘PALMER V. THOMPSON, AN APPROACH TO THE PROBLEM OF UNCONSTITUTIONAL LEGISLATIVE MOTIVE.‘
1971 SUP. CT. REV. 95. THIS STATE OF THE LAW WAS REFLECTED IN THE SUPREME COURT'S ANALYSIS OF
THE VOTING RIGHTS ACT, ITSELF, IN 1966. SOUTH CAROLINA V. KATZENBACH DISCUSSED THE POWER
OF CONGRESS TO REACH BEYOND THE DIRECT PROHIBITIONS OF THE CONSTITUTION. THE COURT ONLY
DISCUSSED THIS POWER IN THE CONTEXT OF UPHOLDING THE LITERACY TEST SUSPENSION DESPITE
ITS EARLIER DECISION IN LASSITER V. NORTHAMPTON, AND DID NOT FEEL COMPELLED TO DO SO IN
UPHOLDING THE CONSTITUTIONALITY OF SECTION 5 PRECLEARANCE. YET SINCE EFFECT, REFERENCE TO
CONGRESS' ENFORCEMENT POWER TO GO BEYOND THE AMENDMENTS THEMSELVES WOULD SEEM TO
HAVE BEEN NECESSARY IF THERE HAD BEEN A CLEARLY UNDERSTOOD INTENT REQUIREMENT FOR THE
FIFTEENTH AMENDMENT IN 1965.

63 377 U.S. 533, 562 63A (1964).

63A 84 S.CT. 1362, 12 L.ED.2D 506.

64 ID. AT 555, N. 29.

65 379 U.S.AT 439.

66 384 U.S. 73, 66A 88 (1966).

66A 86 S.CT. 1286, 16 L.ED.2D 376.

67 A LEGISLATURE'S PROPOSED REMEDY FOR MALAPPORTIONED DISTRICTS COULD ONLY BE REJECTED
IF IT ‘WAS DESIGNED TO OR WOULD OPERATE TO MINIMIZE OR CANCEL OUT THE VOTING STRENGTH OF
RACIAL OR POLITICAL ELEMENTS OF THE VOTING POPULATION‘ (ID. AT 89) (EMPHASIS ADDED).
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68 403 U.S. 124 68A (1971).

68A 91 S.CT. 185, 29 L.ED.2D 363.

69 ID. AT 149.

70 ID. AT 153.

71 ID. AT 149.

72 403 U.S. 182, 184, 72A N. 2 (1971).

72A 91 S.CT. 1904, 29 L.ED.2D 399.

73 412 U.S. AT 767.

74 ID. AT 769.

75 ID. AT 765-69.

76 ID. AT 766-69.

77 NEVETT V. SIDES 571 F2D 209, 232 (5TH CIR. 1978) (CONCURRING).

78 THE NEARLY TWO DOZEN LOWER COURT DILUTION CASES ARE ANALYZED IN THE TESTIMONY OF
FRANK PARKER, SENATE HEARINGS, FEBRUARY 11, 1982.

79 485 F.2D 1297 (5TH CIR 1973) (EN BANC) AFF'D ON OTHER GROUNDS SUB. NOM. EAST CARROLL PARISH

SCHOOL BOARD V. MARSHALL, 424 U.S. 636 79A (1976).

79A 96 S.CT. 1083, 47 L.ED.2D 296.

80 ID. AT 1304.

81 ID. AT 1305.

82 SEE PARKER TESTIMONY.

83 SEE, E.G. DOVE V. MOORE, 539 F2D 115 (8TH CIR. 1976), WHERE THE COURT REJECTED A CLAIM THAT
PINE BLUFF, ARKANSAS'S AT-LARGE SYSTEM OF ELECTING ITS CITY COUNCIL MEMBERS DISCRIMINATED
AGAINST MINORITY VOTERS.

84 426 U.S. 229 84A (1976). SEE INFRA AT P. 56.

84A 96 S.CT. 2040, 48 L.ED.2D 597.

85 536 F.2D 101, (5TH CIR. 1976).

86 IN ZIMMER, THE FIFTH CIRCUIT STATED THAT ‘IT IS AXIOMATIC THAT AT-LARGE AND MULTI-MEMBER
DISTRICTING SCHEMES ARE NOT PER SE UNCONSTITUTIONAL.‘ 485 F.2D AT 1304.

87 THE CITY OF MOBILE IS GOVERNED BY THREE COMMISSIONERS WHO ARE ELECTED AT-LARGE.
COMMISSION CANDIDATES ARE REQUIRED TO RUN FOR NUMBERED POSTS AND MUST WIN BY A MAJORITY
VOTE. WHILE CANDIDATES MUST BE RESIDENTS OF MOBILE, THERE IS NO REQUIREMENT THAT EACH
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COMMISSIONER RESIDE IN A PARTICULAR PART OF THE CITY. THE COMMISSIONERS ARE ELECTED FOR
FOUR-YEAR TERMS AND THE MAYORALITY IS SHARED EQUALLY AMONG THE COMMISSIONERS DURING
THEIR TERMS.

88 423 F.SUPP.AT 399. IN REACHING ITS CONCLUSION, THE COURT ANALYZED A NUMBER OF OBJECTIVE
FACTORS, IN THE CONTEXT OF WHICH IT FOUND THAT THE AT-LARGE SYSTEM VIOLATED PLAINTIFF'S
CONSTITUTIONAL RIGHTS. AMONG THE FACTORS CONSIDERED BY THE COURT WERE: HISTORY OF PAST
DISCRIMINATION AGAINST BLACKS AND ITS EFFECT ON PRESENT MINORITY POLITICAL PARTICIPATION,
RACIALLY POLARIZED VOTING, AND THE UNRESPONSIVENESS OF WHITE ELECTED CITY OFFICIALS TO THE
NEEDS OF THE BLACK MINORITY. THE COURT ALSO DEEMED RELEVANT THAT A BLACK HAD NEVER BEEN
ELECTED AS A CITY COMMISSIONER.

89 AT THE END OF TRIAL, THE COURT REQUESTED THE PARTIES TO SUBMIT PROPOSED PLANS IN
THE EVENT THAT THE COURT FOUND THE AT-LARGE SYSTEM UNCONSTITUTIONAL. MOBILE COULD
HAVE MAINTAINED ITS COMMISSION FORM OF GOVERNMENT IF IT HAD AGREED TO A PLAN UNDER
WHICH ALL OR MOST COMMISSIONERS WERE CHOSEN FROM SINGLE MEMBER DISTRICTS. HOWEVER,
MOBILE REPEATEDLY REFUSED TO SUBMIT A PLAN PROVIDING FOR ANYTHING OTHER THAN AT-LARGE
ELECTIONS. MOREOVER, THE CITY INDICATED THAT IF THERE WERE TO BE SINGLE-MEMBER DISTRICT
ELECTIONS, IT PREFERRED TO CHANGE ITS FORM OF GOVERNMENT TO A MAYOR-COUNCIL PLAN. THE
DISTRICT COURT REQUESTED THE CITY TO NOMINATE TWO MEMBERS OF A THREE MEMBER ADVISORY
COMMITTEE WHICH WOULD PROPOSE A REMEDY. THE COMMITTEE PROPOSED A PLAN BASED ON THE
MAYOR-COUNCIL FORM OF GOVERNMENT IN FORCE IN MONTGOMERY, AN ALABAMA CITY COMPARABLE
IN SIZE TO MOBILE. AFTER SUBMISSION OF THIS PROPOSAL THE DISTRICT COURT INVITED AND RECEIVED
COMMENTS ON THE PLAN FROM BOTH COUNSEL FOR THE PARTIES AND OTHER ELECTED OFFICIALS FROM
MOBILE. THE COURT ADOPTED THE PLAN WITH SOME MODIFICATIONS BASED ON THOSE COMMENTS. IT
NOTED, HOWEVER, THAT MOBILE COULD AT ANY TIME REPLACE THE COURT-APPROVED PLAN WITH ANY
OTHER ‘CONSTITUTIONAL FORM OF GOVERNMENT‘ IT SHOULD ULTIMATELY DECIDE IT PREFERRED TO
THE PLAN ADOPTED BY THE DISTRICT COURT. SEE MOBILE V. BOLDEN, 446 U.S. 55 (1980, BRIEF FOR THE
UNITED STATES AS AMICUS CURIAE, PP. 96-99; BRIEF FOR APPELLEES, PP. 92-95.

89A 96 S.CT. 2040, 48 L.ED.2D 597.

89B 97 S.CT. 555, 50 L.ED.2D 450.

90 SEE P. BREST, ‘FORWARD-- THE SUPREME COURT 1975 TERM; IN DEFENSE OF THE ANTI-DISCRIMINATION
PRINCIPLE‘, 90 HARV. L. REV. 1, 24-25 (1976).

91 BOLDEN V. CITY OF MOBILE, 571 F.2D 238 (5TH CIR. 1978).

92 571 F.2D AT 245.

93 446 U.S. 55.

94 446 U.S.AT 62.

95 ID. AT 51.

96 ID. AT 65.

97 ID. AT 73.

97A 96 S.CT. 2040, 48 L.ED.2D 597.
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98 ID. AT 71.

99 JUSTICE BLACKMUN CONCURRED ON THE GROUND THAT THE REMEDY IMPOSED BY THE DISTRICT
COURT ‘WAS NOT COMMENSURATE WITH THE SOUND EXERCISE OF JUDICIAL DISCRETION.‘ ID. AT 80.
WHILE RESERVING THE QUESTION OF WHETHER DISCRIMINATORY PURPOSE IS A REQUISITE, HE DID STATE
THAT IF INTENT WERE NECESSARY, THE FACTS FOUND BY THE DISTRICT COURT WERE SUFFICIENT TO
SUPPORT AN INFERENCE OF DISCRIMINATORY INTENT. JUSTICE STEVENS AGREED WITH THE PLURALITY
THAT NO CONSTITUTIONAL VIOLATION HAD BEEN SHOWN; BUT, UNLIKE THE PLURALITY HE ARGUED THAT
THE ‘PROPER TEST SHOULD FOCUS ON THE OBJECTIVE EFFECTS OF THE POLITICAL DECISION RATHER
THAN THE SUBJECTIVE MOTIVATION OF THE DECISIONMAKER.‘ ID. AT 90.

100 ID. AT 103.

101 ID. AT 94, 104.

102 625 F.2D 21, 22 (5TH CIR. 1981) (CONCURRING).

103 446 U.S.AT 103.

104 SLIP OPINION, 18 (D.S.C. NO. 74-281, APRIL 17, 1980).

105 ORDER OF AUGUST 11, 1980.

106 BOLDEN (SLIP OPINION 34 (APRIL 15, 1982) (ON REMAND).

107 NOTWITHSTANDING STATEMENTS MADE AT THE SENATE HEARINGS THAT ONLY THREE WITNESSES
ADDRESSED THE SECTION 2 ISSUE DURING THE HOUSE HEARINGS, SOME 30 WITNESSES DISCUSSED THE
NEED FOR, OR THE MEANING OF, THE SECTION 2 AMENDMENT DURING THE HOUSE PROCEEDINGS.

108 PLAINTIFF MAY ESTABLISH DISCRIMINATORY INTENT FOR PURPOSES OF THIS SECTION, THROUGH
DIRECT OR INDIRECT CIRCUMSTANTIAL EVIDENCE, INCLUDING THE NORMAL INFERENCES TO BE DRAWN
FROM THE FORESEEABILITY OF DEFENDANT'S ACTIONS WHICH ‘IS ONE TYPE OF QUITE RELEVANT
EVIDENCE OF RACIALLY DISCRIMINATORY PURPOSE.‘ DAYTON BOARD OF EDUCATION V. BRINKMAN, 443
U.S. 526, N. 9 (1979). ALSO SEE TESTIMONY OF IRVING YOUNGER, SENATE HEARINGS AT P. 5, VILLAGE OF

ARLINGTON HEIGHTS V. METROPOLITAN HOUSING DEVELOP. CORP. 429 U.S. 252, 264-68 108A (1977).

108A 97 S.CT. 555, 50 L.ED.2D 450.

109 DURING THE COMMITTEE DELIBERATIONS, OPPONENTS OF THE RESULTS TEST ARGUED THAT THE
REPORTED BILL IS INCONSISTENT WITH THE RESULTS STANDARD BECAUSE SECTION 2, AS AMENDED,
STILL CONTAINS THE PHRASE ‘A DENIAL OR ABRIDGEMENT (OF THE RIGHT TO VOTE) ON ACCOUNT
OF RACE OR COLOR.‘ THE ARGUMENT IS THAT THE WORDS ‘ON ACCOUNT OF‘ THEMSELVES CREATE A
REQUIREMENT OF PURPOSEFUL DISCRIMINATION. THIS CLAIM OVERLOOKS THE PRESENT STRUCTURE OF
THE VOTING RIGHTS ACT, WHICH COMPLETELY REFUTES IT. SECTION 5 OF THE PRESENT ACT REQUIRES
THE ATTORNEY GENERAL OR THE DISTRICT COURT TO DISAPPROVE A PROPOSED VOTING LAW CHANGE
UNLESS THE SUBMITTING JURISDICTION ESTABLISHES THAT IT ‘DOES NOT HAVE THE PURPOSE AND
WILL NOT HAVE THE EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE ON ACCOUNT OF RACE
OR COLOR . . . .‘ (EMPHASIS DISPROVE DISCRIMINATORY PURPOSE AND THE BURDEN TO DISAPPROVE
DISCRIMINATORY IMPACT. THE SAME USE OF ‘ON ACCOUNT OF RACE OR COLOR‘ IS MADE IN A DIFFERENT
CONTEXT IN SECTION 4(A). THUS IT IS PATENTLY CLEARLY THAT CONGRESS HAS USED THE WORDS
‘ON ACCOUNT OF RACE OR COLOR‘ IN THE ACT TO MEAN ‘WITH RESPECT TO‘ RACE OR COLOR, AND
NOT TO CONNOTE ANY REQUIRED PURPOSE OF RACIAL DISCRIMINATION. ANY OTHER ARGUMENTS
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BASED ON SIMILAR PARSING OF ISOLATED WORDS IN THE BILL THAT THERE IS SOME IMPLIED ‘PURPOSE‘
COMPONENT IN SECTION 2, EVEN WHEN PLAINTIFFS PROCEED UNDER THE RESULTS STANDARD, ARE
EQUALLY MISPLACED AND INCORRECT.

110 FORTSON V. DORSEY; BURNS V. RICHARDSON.

111 A STUDY OF THE OPINION IN WHITE REVEALS NO DISCUSSION OF EVIDENCE OR ANALYSIS BY
THE COURT AS TO THE MOTIVATION BEHIND THE CHALLENGED PRACTICE, NOR ANY SUGGESTION THAT
SUCH A FINDING WAS ESSENTIAL TO RELIEF ‘MR. JUSTICE WHITE'S OPINION ASSIGNED PLAINTIFFS A
HEAVY BURDEN, BUT NOT ONE REQUIRING PROOF OF DISCRIMINATION INTENT.‘ P. BREST, ‘THE SUPREME
COURT-- FORWARD, IN DEFENSE OF THE ANTIDISCRIMINATION PRINCIPLE,‘ 90 HARV.L.REV. 1, 44 (1976). THE
COMMITTEE DOES NOT ADOPT ANY VIEW OF WHITE, AS REQUIRING PLAINTIFF TO MEET SOME ‘OBJECTIVE
DESIGN‘ TEST THAT IS, IN EFFECT, A VERSION OF THE ‘FORESEEABLE CONSEQUENCES‘ TEST OF TORT LAW.
ALTHOUGH WHITE REFERS TO THE ‘DESIGN‘ OF THE MULTIMEMBER DISTRICTS, THE CONTEXT MAKES
CLEAR THAT THIS REFERS TO THEIR PARTICULAR FORMAT, AND HAS NO CONNOTATION OF PURPOSE.
THUS, BREST OBSERVES: ‘THE COURT DID NOT IMPLY THAT THE MULTIMEMBER DISTRICTS HAD BEEN
DISCRIMINATORILY DESIGNED.‘ ID. (EMPHASIS ADDED).

112 THE FIFTH CIRCUIT, WHEN IT AFFIRMED BOLDEN IN 1978, HELD THAT THE WHITE-ZIMMER FACTORS
ALLOWED THE DISTRICT COURT TO INFER DISCRIMINATORY PURPOSE. UNDER THE COMMITTEE BILL
THAT STEP IS UNNECESSARY: A FINDING OF THE APPROPRIATE FACTORS SHOWING CURRENT DILUTION
IS SUFFICIENT, WITHOUT ANY NEED TO DECIDE WHETHER THOSE FINDINGS, BY THEMSELVES, OR WITH
ADDITIONAL CIRCUMSTANTIAL EVIDENCE, ALSO WOULD WARRANT AN INFERENCE OF DISCRIMINATORY
PURPOSE.

113 THESE FACTORS ARE DERIVED FROM THE ANALYTICAL FRAMEWORK USED BY THE SUPREME COURT
IN WHITE, AS ARTICULATED IN ZIMMER.

114 THE COURTS HAVE RECOGNIZED THAT DISPROPORTIONATE EDUCATIONAL EMPLOYMENT, INCOME
LEVEL AND LIVING CONDITIONS ARISING FROM PAST DISCRIMINATION TEND TO DEPRESS MINORITY
POLITICAL PARTICIPATION, E.G., WHITE, 412 U.S. AT 768; KIRKSEY V. BOARD OF SUPERVISORS, 554 F.2D
139, 145. WHERE THESE CONDITIONS ARE SHOWN, AND WHERE THE LEVEL OF BLACK PARTICIPATION IN
POLITICS IS DEPRESSED, PLAINTIFFS NEED NOT PROVE ANY FURTHER CAUSAL NEXUS BETWEEN THEIR
DISPARATE SOCIO-ECONOMIC STATUS AND THE DEPRESSED LEVEL OF POLITICAL PARTICIPATION.

115 THE FACT THAT NO MEMBERS OF A MINORITY GROUP HAVE BEEN ELECTED TO OFFICE OVER AN
EXTENDED PERIOD OF TIME IS PROBATIVE. HOWEVER, THE ELECTION OF A FEW MINORITY CANDIDATES
DOES NOT ‘NECESSARILY FORECLOSE THE POSSIBILITY OF DILUTION OF THE BLACK VOTE‘, IN VIOLATION
OF THIS SECTION. ZIMMER 485 F.2D AT 1307. IF IT DID, THE POSSIBILITY EXISTS THAT THE MAJORITY
CITIZENS MIGHT EVADE THE SECTION E.G. BY MANIPULATING THE ELECTION OF A ‘SAFE‘ MINORITY
CANDIDATE. ‘WERE WE TO HOLD THAT A MINORITY CANIDATE'S SUCCESS AT THE POLLS IS CONCLUSIVE
PROOF OF A MINORITY GROUPS' ACCESS TO THE POLITICAL PROCESS, WE WOULD MERELY BE INVITING
ATTEMPTS TO CIRCUMVENT THE CONSTITUTION . . . . INSTEAD WE SHALL CONTINUE TO REQUIRE AN
INDEPENDENT CONSIDERATION OF THE RECORD.‘ IBID.

116 UNRESPONSIVENESS IS NOT AN ESSENTIAL PART OF PLAINTIFF'S CASE. ZIMMER; WHITE (AS TO
DALLAS). THEREFORE, DEFENDANTS' PROOF OF SOME RESPONSIVENESS WOULD NOT NEGATE PLAINTIFF'S
SHOWING BY OTHER, MORE OBJECTIVE FACTORS ENUMERATED HERE THAT MINORITY VOTERS
NEVERTHELESS WERE SHUT OUT OF EQUAL ACCESS TO THE POLITICAL PROCESS. THE AMENDMENT
REJECTS THE RULING IN LODGE V. BUXTON AND COMPANION CASES THAT UNRESPONSIVENESS IS A
REQUISITE ELEMENT, 639 F.2D 1358, 1375 (5TH CIR. 1981), (AN APPROACH APPARENTLY TAKEN IN ORDER TO
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COMPLY WITH THE INTENT REQUIREMENT WHICH THE SUPREME COURT'S PLURALITY OPINION IN BOLDEN
IMPOSED ON THE FORMER LANGUAGE OF SECTION 2.) HOWEVER, SHOULD PLAINTIFF CHOOSE TO OFFER
EVIDENCE OF UNRESPONSIVENESS, THEN THE DEFENDANT COULD OFFER REBUTTAL EVIDENCE OF ITS
RESPONSIVENESS.

117 IF THE PROCEDURE MARKEDLY DEPARTS FROM PAST PRACTICES OR FROM PRACTICES ELSEWHERE
IN THE JURISDICTION, THAT BEARS ON THE FAIRNESS OF ITS IMPACT. BUT EVEN A CONSISTENTLY APPLIED
PRACTICE PREMISED ON A RACIALLY NEUTRAL POLICY WOULD NOT NEGATE A PLAINTIFF'S SHOWING
THROUGH OTHER FACTORS THAT THE CHALLENGED PRACTICE DENIES MINORITIES FAIR ACCESS TO THE
PROCESS.

118 THE COURTS ORDINARILY HAVE NOT USED THESE FACTORS, NOR DOES THE COMMITTEE INTEND
THEM TO BE USED, AS A MECHANICAL ‘POINT COUNTING‘ DEVICE. THE FAILURE OF PLAINTIFF TO
ESTABLISH ANY PARTICULAR FACTOR, IS NOT REBUTTAL EVIDENCE OF NON-DILUTION. RATHER, THE
PROVISION REQUIRES THE COURT'S OVERALL JUDGEMENT, BASED ON THE TOTALITY OF CIRCUMSTANCES
AND GUIDED BY THOSE RELEVANT FACTORS IN THE PARTICULAR CASE, OF WHETHER THE VOTING
STRENGTH OF MINORITY VOTERS IS, IN THE LANGUAGE OF FORTSON AND BURNS, ‘MINIMIZED OR
CANCELED OUT.‘

119 THIS ASPECT OF THE STATUTE'S SCOPE IS ILLUSTRATED BY A VARIETY OF SECTION 2 CASES
INVOLVING SUCH EPISODE DISCRIMINATION. FOR EXAMPLE, A VIOLATION COULD BE PROVED BY
SHOWING THAT THE ELECTION OFFICIALS MADE ABSENTEE BALLOTS AVAILABLE TO WHITE CITIZENS
WITHOUT A CORRESPONDING OPPORTUNITY BEING GIVEN TO MINORITY CITIZENS. SEE BROWN V. POST,
279 F.SUPP. 60, 63-64 (W.D.LA. 1968). LIKEWISE, PURGING OF VOTERS COULD PRODUCE A DISCRIMINATORY
RESULT IF FAIR PROCEDURES WERE NOT FOLLOWED. TONEY V. WHITE, 488 F.2D 310 (5TH CIR. 1973),
OR IF THE NEED FOR A PURGE WERE NOT SHOWN OR IF OPPORTUNITIES FOR RE-REGISTRATION WERE
UNDULY LIMITED. ADMINISTRATION OF AN ELECTION COULD LIKEWISE HAVE A DISCRIMINATORY
RESULT IF, FOR EXAMPLE, THE INFORMATION PROVIDED TO VOTERS SUBSTANTIALLY MISLED THEM IN A
DISCRIMINATORY WAY. UNITED STATES V. POST. 297 F.SUPP. 46, 50-51 (W. D. LA. 1969).

120 412 U.S.AT 760-770. THEREFORE, FOR PURPOSES OF SECTION 2, THE CONCLUSION IN THE MOBILE
PLURALITY OPINION THAT ‘THERE WERE NO INHIBITIONS AGAINST NEGROES BECOMING CANDIDATES,
AND THAT IN FACT NEGROES HAD REGISTERED AND VOTED WITHOUT HINDRANCE‘, WOULD NOT BE
DISPOSITIVE. SECTION 2, AS AMENDED, ADOPTS THE FUNCTIONAL VIEW OF ‘POLITICAL PROCESS‘,
USED IN WHITE RATHER THAN THE FORMALISTIC VIEW ESPOUSED BY THE PLURALITY IN MOBILE.
LIKEWISE, ALTHOUGH THE PLURALITY SUGGESTED THAT THE FIFTEENTH AMENDMENT MAY BE LIMITED
TO THE RIGHT TO CAST A BALLOT AND MAY NOT EXTEND TO CLAIMS OF VOTING DILUTION (WITHOUT
EXPLAINING HOW, IN THAT CASE, ONE'S VOTE COULD BE ‘ABRIDGED‘), THIS SECTION WITHOUT QUESTION
IS AIMED AT DISCRIMINATION WHICH TAKES THE FORM OF DILUTION, AS WELL AS OUTRIGHT DENIAL OF
THE RIGHT TO REGISTER OR TO VOTE.

121 LOUISIANA V. U.S., 380 U.S. 145 121A (1965); KIRKSEY V. BOARD OF SUPERVISORS, 554 F.2D 139 (5TH

CIR.) (EN BANC), CERT. DENIED, 434 U.S. 968 (1977); GREEN V. COUNTY SCHOOL BOARD, 391 U.S. 430 121B

(1968; NORTH CAROLINA STATE BOARD OF EDUCATION V. SWANN, 402 U.S. 43 121C (1971); IN RE: ILLINOIS
CONGRESSIONAL REAPPORTIONMENT, FILE NO. 81-C-3915 (1981), AFF'D SUB NOM. RYAN V. OTTO, 102 S.CT.
985 (1982).

121A 85 S.CT. 817, 13 L.ED.2D 709.

121B 88 S.CT. 1689, 20 L.ED.2D 716.
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121C 91 S.CT. 1284, 28 L.ED.2D 586.

122 SENATE HEARINGS, STATEMENT OF ARTHUR FLEMMING, FEBRUARY 11, 1982, P. 2.

123 SEE P. 58 SUPRA.

124 SOME OPPONENTS OF THE COMMITTEE BILL HAVE TRIED TO TURN THESE FIRST TWO POINTS UPSIDE
DOWN. THEY DO NOT ARGUE THAT THE CASES WHICH CONSTITUTE THE TRACK RECORD WERE WRONGLY
DECIDED OR THAT THEY PRODUCED THE CONSEQUENCES WHICH ARE FEARED. INSTEAD, THEY ARGUE
THAT BECAUSE THOSE CASES DID NOT INSIST ON PROPORTIONAL REPRESENTATION OR INVARIABLY
STRIKE DOWN AT-LARGE ELECTIONS, IT FOLLOWS THAT THEY MUST HAVE BEEN ‘INTENT CASES.‘ YET
EVEN USING THIS FAULTY LOGIC, THEY ARE UNABLE TO POINT TO A SINGLE FACET OF THE WHITE OPINION
WHICH INQUIRED INTO THE PURPOSE OF ANY OFFICIAL OR ELECTIVE BODY THAT HAD ANYTHING TO DO
WITH DESIGNING OR MAINTAINING THE MULTI-MEMBER DISTRICTS IN QUESTION.

125 485 F.2D AT 1304.

126 BLACK VOTERS V. MCDONOUGH, 565 F.2D 1 (1ST CIR. 1977); DOVE V. MOORE, 539 F.2D 1152 (8TH CIR.
1976).

127 E.G. HENDRIX V. JOSEPH, 559 F.2D 1265 (5TH CIR.) CERT. DENIED 434, 970 (1977); F.2D 1109 (5TH CIR.) (1975).

128 SUBCOMMITTEE REPORT, PP. 41-44.

129 SUBCOMMITTEE REPORT, PP. 46-52.

130 LETTER FROM ASSISTANT ATTORNEY GENERAL MCCONNELL TO REP. HENRY HYDE, JULY 9, 1981 AT 1.

131 ‘IN PARTICULAR, WE URGE NO CHANGE IN SECTION 2 OF S. 1992 AS INTRODUCED WHICH REINSTATES
THE 'RESULTS' TEST AS THE BASIS FOR DETERMINING WHETHER A JURISDICTION IS DISCRIMINATING
AGAINST MINORITIES.‘ LETTER FROM JOHN J. GUNTHER, EXECUTIVE DIRECTOR, UNITED STATES
CONFERENCE OF MAYORS, TO COMMITTEE MEMBERS, MARCH 24, 1982. ‘THE NATIONAL CONFERENCE OF
STATE LEGISLATURE POLICY RESOLUTION ON THE VOTING RIGHTS ACT STATES THAT 'DISCRIMINATORY
RESULTS ARE MORE ACCURATE INDICATORS OF DISCRIMINATORY VOTING PRACTICES THAN PROOF
OF INTENT . . .’‘ LETTER FROM DAVID NETHING, CHAIRMAN, STATE-FEDERAL ASSEMBLY, NATIONAL
CONFERENCE OF STATE LEGISLATURES, JAN. 26, 1981. ‘WE BELIEVE THAT RESTORATION OF THE PRE-
BOLDEN TEST WHICH ALLOWED PROOF OF DISCRIMINATORY EFFECTS AS WELL AS INTENT, IS NECESSARY
TO PROVIDE ALL VICTIMS OF VOTING DISCRIMINATION WITH A REMEDY UNDER SECTION 2.‘ ALAN BEALS,
EXECUTIVE DIRECTOR, NATIONAL LEAGUE OF CITIES, APRIL 26, 1982 LETTER TO COMMITTEE.

132 FLEMMING STATEMENT, PP. 6-7.

133 PERKINS V. CITY OF WEST HELENA, ARK. NO. 81-1516 (8TH CIR. 1982).

134 ARLINGTON HEIGHTS V. METROPOLITAN H. D. CORP., SUPRA AT 268.

135 KIRKSEY V. CITY OF JACKSON, F.2D (5TH CIR. 1982).

136 SEE, E.G. TESTIMONY OF ARCHIBALD COX, P. 66; E.F., MOBILE WHERE THE PLURALITY APPEARED TO
SEVERELY CURTAIL THE USE OF CIRCUMSTANTIAL AND INDIRECT EVIDENCE TO PROVE INTENT. IT IS THE
COMMITTEE'S INTENT THAT PLAINTIFFS BE ABLE TO RELY ON SUCH EVIDENCE IN PROVING VIOLATIONS OF
SECTION 2 WHERE THEY CHOOSE TO PROCEED UNDER THE ‘INTENT‘ STANDARD, INSTEAD OF THE RESULTS
STANDARD CODIFIED IN THE REVISED SECTION 2, INFRA P.F.N.
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137 638 F.2D 1239 (5TH CIR. 1981).

138 IN 1931 PENSACOLA HAD ADOPTED A MIXED AT-LARGE AND SINGLE MEMBER SYSTEM FOR THE
CITY COUNCIL. THE COURT RECEIVED TESTIMONY THAT AFTER A BLACK WAS NARROWLY DEFEATED
FOR ONE OF THE SINGLE MEMBER SEATS, THE COUNCIL PURPOSEFULLY GERRYMANDERED THE WARD IN
THE NEXT REAPPORTIONMENT TO INSURE A WHITE VICTORY. IN 1959, THE CITY ADOPTED A COMPLETELY
AT-LARGE SYSTEM. ACCORDING TO THE TRIAL TESTIMONY IN DISCRIMINATORY PURPOSE, THE CHANGE
WAS MADE TO ELIMINATE ‘THIS HASSLE TO REAPPORTIONING TO KEEP SO MANY BLACKS IN THIS WARD
AND SO MANY WHITES IN THAT WARD AND KEEP THE POPULATION IN BALANCE AS TO RACE.‘ 638
F.2D AT 1247. FORMER FLORIDA GOVERNOR REUBEN ASKEW, WHO HAD BEEN A STATE REPRESENTATIVE
AT THE TIME, ALSO TESTIFIED THAT ONE OF THE COUNCIL MEMBERS HAD INDICATED ‘THE CHANGE
WAS WANTED TO AVOID A 'SALT AND PEPPER COUNCIL’.‘ ID. AS FOR THE SCHOOL BOARD, FROM 1907
TO 1945 PRIMARY ELECTIONS WERE CONDUCTED ON A SINGLE MEMBER BASIS, WHILE THE GENERAL
ELECTIONS WERE AT-LARGE. THE ALL-WHITE DEMOCRATIC PRIMARY WAS TANTAMOUNT TO ELECTION.
FOLLOWING THE OUTLAWING OF WHITE PRIMARIES IN 1945, THE STATE LEGISLATURE REQUIRED AT-
LARGE ELECTIONS IN BOTH THE PRIMARY AND GENERAL ELECTION. THE COURT OF APPEALS FOUND
THAT: ‘THE SPECIFIC SEQUENCE OF EVENTS LEADING UP TO THE DECISION (TO CHANGE TO AT-LARGE
ELECTIONS) MANDATES THE CONCLUSION THAT THE CITIZENS OF ESCAMBIA COUNTY IN 1945, WITH THE
DEMISE OF THE WHITE PRIMARY, WERE NOT GOING TO TAKE ANY CHANCES ON BLACKS GAINING POWER
AND THUS PURPOSEFULLY SOUGHT TO DILUTE BLACK VOTING STRENGTH THROUGH THE USE OF AN
AT-LARGE SYSTEM.‘ ID. AT 1245. SUCH DIRECT TESTIMONY OR TRANSPARENT CHAIN OF EVENTS IS NOT
USUALLY AVAILABLE FOR A PLAINTIFF'S CASE.

139 639 F.2D 1358 (5TH CIR. 1981).

140 SEE TESTIMONY OF LAUGHLIN MACDONALD AT 115, JANUARY 28, 1982.

141 639 F.2D AT 1381.

142 PERKINS, INVOLVED IN A CHALLENGE TO WEST HELENA'S AT-LARGE ELECTION OF ITS ALDERMEN.
THE EIGHTH CIRCUIT REVERSED THE DISTRICT COURT'S DETERMINATION THAT THE SYSTEM HAD NOT
BEEN MAINTAINED FOR A DISCRIMINATORY PURPOSE. HOWEVER, WHILE RULING FOR PLAINTIFFS, THE
EIGHTH CIRCUIT NONETHELESS RECOGNIZED THE CONFUSION CAUSED BY BOLDEN, STATING THAT ‘THE
PRECISE NATURE AND EXTENT OF THE EVIDENCE NECESSARY TO ESTABLISH DISCRIMINATORY INTENT
IS, HOWEVER, FRAUGHT WITH AMBIGUITY AFTER BOLDEN.‘ SLIP OPINION AT P. 13. SIGNIFICANTLY, IN
REACHING ITS CONCLUSION THAT THE SYSTEM WAS MAINTAINED FOR A DISCRIMINATORY PURPOSE, THE
EIGHTH CIRCUIT HAD THE BENEFIT OF A ‘SMOKING GUN‘ IN THE ‘EXPLICIT STATEMENTS OF THE OFFICIALS
WHO ARE DIRECTLY RESPONSIBLE FOR MAINTAINING WEST HELENA'S AT-LARGE VOTING SYSTEM AND
WHO REJECTED REQUEST TO CHANGE THE VOTING PLAN TO ELECTIONS BY WARD.‘ ID. AT 29-30. ‘SUCH
DIRECT EVIDENCE OF INVIDIOUS INTENT, SO RARELY AVAILABLE, MUST BE GIVEN GREAT WEIGHT IN
ANSWERING THE QUESTION OF WHETHER A DEFENDANT ACTED WITH A DISCRIMINATORY PURPOSE.‘ ID.
AT 34-35.

143 CAMPBELL V. GADSDEN COUNTY SCHOOL BOARD, TCA 73-177 (N.D. FLA. 1981).

144 639 F.2D 1383 (5TH CIR. 1981); COMPARE CROSS V. BAXTER, 604 F.2D 875 (5TH CIR. 1979).

145 KIRKSEY V. CITY OF JACKSON, SLIP OPINION 14628 (MARCH 5, 1962); JORDAN V. CITY OF GREENWOOD,
NO. GC 77-51-WK-P, SLIP OPINION, PP. 29-30. (N.D. MISS. 1982).

146 BOLDEN V. CITY OF MOBILE, CIVIL ACTION NO. 75-297-P (S.D. ALA., APRIL 15, 1982).
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147 UNITED STATES V. MARENGO COUNTY COMMISSION, C.A. NO. 78-474-H (S.A. ALA., 1981). SLIP OPINION
AT P. 3; SEE ALSO WASHINGTON V. FINDLAY, 664 F.2D 913, 920 (4TH CIR. 1981).

148 UNITED STATES V. SOUTH CAROLINA (DISMISSED) CA NO. 80-730-8 (D.S.C.); UNITED STATES V. CITY OF
HATTIESBURG, CA NO. H-78-0147(C) (S.D. MISS. JULY 8, 1980). SEE HOUSE HEARINGS, AT PP. 2535, 2562.

149 SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301 149A (1966); KATZENBACH V. MORGAN, 384 U.S. 641 149B

(1966); OREGON V. MITCHELL, 400 U.S. 112 149C (1970); CITY OF ROME V. UNITED STATES, 446 U.S. N. 10, AT 173;

FULLILOVE V. KLUTZNICK, 448 U.S. 448 149D (1980).

149A 86 SCT. 803, 15 L.ED.2D 769.

149B 86 S.CT. 1717, 16 L.ED.2D 838.

149C 91 S.CT. 260, 27 L.ED.2D 272.

149D 100 S.CT. 2758, 65 L.ED.2D 902.

150 383 U.S.AT 326.

151 LASSITER V. NORTHAMPTON BOARD OF EDUCATION, 360 U.S. 455 151A (1959).

151A 79 S.CT. 985, 3 L.ED.2D 1072.

152 THE 1975 AMENDMENT TO SECTION 2, WHICH PARALLELS BY CROSS REFERENCE THE EXTENSION OF
THE SPECIAL PROVISIONS TO CERTAIN LANGUAGE MINORITIES, WAS PREMISED UPON THE FOURTEENTH
AMENDMENT, SO THE CONGRESSIONAL POWER PROVISION NOW RESTS ON BOTH AMENDMENTS.

153 IT IS CLEAR, THEN, THAT UNDER SECTION 2 OF THE FIFTEENTH AMENDMENT CONGRESS MAY
PROHIBIT PRACTICES THAT IN AND OF THEMSELVES DO NOT VIOLATE SECTION 1 OF THE AMENDMENT, SO
LONG AS THE PROHIBITIONS ARE APPROPRIATE AS THAT TERM IS DEFINED IN MCCULLOCH V. MARYLAND
AND EX. PARTE, VIRGINIA . . . IN THE PRESENT CASE, WE HOLD THAT THE ACT'S BAN ON ELECTORAL POSES
OF THE FIFTEENTH AMENDMENT, EVEN IF IT IS ASSUMED THAT SECTION 1 OF THE AMENDMENT PROHIBITS
ONLY INTERNATIONAL DISCRIMINATION IN VOTING.‘ 446 U.S. AT 177.

154 448 U.S.AT 477 (1980).

155 CITY OF ROME, SUPRA, 447 U.S.AT 176, 177. (CONGRESS MAY PROHIBIT STATE ACTIONS WHICH DO NOT
INVOLVE PURPOSEFUL DISCRIMINATION THEMSELVES, BUT WHICH ‘PERPETUATE THE EFFECTS OF PAST
DISCRIMINATION‘ OR WHICH ‘CREATE THE RISK OF PURPOSEFUL DISCRIMINATION.‘)

156 PREPARED STATEMENT, P. 14, COX TESTIMONY, SENATE HEARINGS, FEBRUARY 25, 1982. THE
COMMITTEE ALSO FOUND PERSUASIVE THE EXHAUSTIVE ANALYSES OF PROFESSOR NORMAN DORSEN,
ANOTHER DISTINGUISHED CONSTITUTIONAL SCHOLAR, WHOSE TESTIMONY AND PREPARED STATEMENT
FOCUSED PRIMARILY ON THE CONSTITUTIONAL ISSUES. PROFESSOR DORSEN CONCLUDED THAT THE
AMENDMENT TO SECTION 2 WAS WITHIN CONGRESS' POWER TO ADOPT METHODS IT RATIONALLY
CONCLUDED WERE NECESSARY TO ENFORCE THE FOURTEENTH AND FIFTEENTH AMENDMENTS. SENATE
HEARINGS, FEB. 4, 1982, P. 10.

157 PREPARED STATEMENT OF DAVID R. BRINK, P. 7, SENATE HEARINGS, FEBRUARY 25. INSOFAR
AS THE BOLDEN DECISION ALSO INVOLVED AN INTERPRETATION OF SECTION 2 OF THE VOTING
RIGHTS ACT, THE COMMITTEE AMENDMENT OF THAT PROVISION WOULD, OF COURSE, CHANGE THE
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RESULT. WHILE THE COURT IS THE ULTIMATE ARBITER OF WHAT ENACTED STATUTES MEAN, CONGRESS
UNQUESTIONABLY HAS THE POWER TO AMEND A STATUTE IF THE COURT'S INTERPRETATION INDICATES
THAT A CLARIFICATION OF THE CONGRESSIONAL INTENT IS REQUIRED.

158 TESTIMONY OF ARCHIBALD COX, P. 15.

159 THE LATTER IS NOT AN EXTRAORDINARY INTRUSION UPON THE NORMAL ALLOCATIONS OF
FUNCTIONS WITHIN THE FEDERAL SYSTEM. THE SUPREME COURT HAS REPEATEDLY RECOGNIZED THE
POWER OF CONGRESS TO PRESCRIBE RULES OF EVIDENCE AND STANDARDS OF PROOF IN THE FEDERAL
COURTS. AS THE COURT NOTED IN VANCE V. TERRAZAS, ‘THIS POWER . . IS ROOTED IN THE AUTHORITY
OF CONGRESS CONFERRED BY ART. 1, SECTION 8, CL. 9 OF THE CONSTITUTIONAL TO CREATE INFERIOR
COURTS . . . ‘ 444 U.S. 265-66 (1980).

160 NORMAN DORSEN, PREPARED STATEMENT, P. 5.

161 SIMILARLY IN FULLILOVE, SUPRA, THE COURT UPHELD THE CONSTITUTIONALITY OF A MINORITY
SET-ASIDE PROVISION CONTAINED IN THE PUBLIC WORKS EMPLOYMENT ACT OF 1977. CHIEF JUSTICE
BURGER RECOGNIZED THAT THE SET-ASIDE APPLIED NOT ONLY TO CONTRACTORS WHO HAD PREVIOUSLY
DISCRIMINATED, BUT ALSO TO THOSE WITH NO RECORD OF RACIAL DISCRIMINATION. IN OREGON
V. MITCHELL, THE VARIOUS OPINIONS DID NOTE GENERAL EVIDENCE BEFORE CONGRESS ABOUT
THE DANGER THAT LITERACY TESTS MIGHT HAVE A DISCRIMINATORY IMPACT BECAUSE OF PAST
OFFICIAL DISCRIMINATION, AND THEIR GENERAL SUSCEPTIBILITY TO MANIPULATION. BUT THE HEARING
RECORD BEFORE THIS COMMITTEE AND THE HOUSE COMMITTEE INCLUDES TESTIMONY AS TO THE
EXISTENCE OF DISCRIMINATORY PRACTICES OUTSIDE OF THE COVERED JURISDICTIONS, INCLUDING
CASES ALREADY ADJUDICATED AGAINST VARIOUS NON-COVERED JURISDICTIONS. MOREOVER, THERE
WAS SUBSTANTIAL EXPERT TESTIMONY THAT TO REQUIRE PROOF OF INTENT ON A CASE-BY-CASE BASIS
RISKS, PERPETUATING THE EFFECTS OF PAST DISCRIMINATION AND RISKS FAILING TO FIND PURPOSEFUL
DISCRIMINATION. THAT TESTIMONY WAS NOT BASED ON ANALYSIS CONFINED TO A PARTICULAR
GEOGRAPHICAL REGION, BUT RATHER ON THE INHERENT INADEQUACIES OF THE INTENT TEST, ITSELF.

162 THEY WILL BE ABLE TO DO SO FOR THE SIMPLE REASON THAT THE ACT REQUIRED SUCH
JURISDICTIONS TO SUSPEND THE USE OF ANY TEST OR DEVICE ON THAT DATE. SINCE SUCH JURISDICTIONS
PRESUMABLY HAVE NOT USED ANY TEST OR DEVICE FOR 17 YEARS, THEY COULD BY DEFINITION,
ESTABLISH THAT THEY HAVE NOT USED A TEST OR DEVICE IN A DISCRIMINATORY MANNER.

163 HOUSE HEARINGS, AT 1822: ‘BUT GENERALLY, THE IDEA OF AN IMPROVED BAIL-OUT WHERE THOSE
JURISDICTIONS-- AND I DON'T HAVE ANY IN MIND BECAUSE I DON'T KNOW, BUT I'M ASSUMING THERE ARE
SOME JURISDICTIONS THAT HAVE LIVED UP TO THE ACT, BOTH THE LETTER AND THE SPIRIT, AND DESERVE
TO BE TREATED LIKE EVERYONE ELSE, AND EVEN IF THERE AREN'T, THE PROSPECT THAT THERE IS SOME
WAY TO GET OUT FOR GOOD BEHAVIOR HAS THIS INCENTIVE FACTOR THAT WILL ENHANCE, REALLY, THE
PURPOSE OF THE ACT.‘

164 JULIUS CHAMBERS, PRESIDENT OF THE NAACP LEGAL DEFENSE FUND, TESTIFIED, ‘IF IT IS AGREED
THAT THERE IS A CONTINUED NEED FOR SECTION 5 AND THAT IT SHOULD BE EXTENDED, I FEEL
COMPELLED TO ASK WHY THERE IS A NEED TO CHANGE THE BAIL-OUT PROVISIONS. I AM NOT PERSUADED
THAT THERE ARE SAINTLY JURISDICTIONS IN NORTH CAROLINA WHOSE BLACK VOTERS NO LONGER NEED
THE PROTECTIONS OF CONTINUED PRECLEARANCE. OF THE 193 STATE LEGISLATIVE ENACTMENTS SINCE
1965 CONCERNING VOTING CHANGES IN THE COVERED COUNTIES, FEW, IF ANY, INVOLVED ATTEMPTS TO
IMPROVE THE OPPORTUNITY FOR BLACKS TO PARTICIPATE.‘ ‘THOSE COUNTIES WITH SIGNIFICANT BLACK
POPULATION OR UNDER COVERAGE OF THE VOTING RIGHTS ACT MADE MORE CHANGES WITH NEGATIVE
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EFFECT ON BLACK PARTICIPATION THAN DID OTHER COUNTIES IN NORTH CAROLINA.‘ SENATE HEARINGS,
FEBRUARY 12, 1982, P. 19.

165 HOUSE HEARINGS, AT 1879, 1852, 1860, 2124.

166 BAILOUT PROPOSAL OF REP. HYDE (PRINTED AND CIRCULATED FOR COMMITTEE USE) JULY 30, 1981.

167 SEE, E.G. PERKINS V. MATTHEWS, 400 U.S. AT 396 (‘FAILURE OF THE AFFECTED GOVERNMENTS TO
COMPLY WITH THE STATUTORY REQUIREMENT (OF VOLUNTARY SUBMISSIONS) WOULD NULLIFY THE
ENTIRE SCHEME SINCE THE DEPARTMENT OF JUSTICE DOES NOT HAVE THE RESOURCES TO POLICE
EFFECTIVELY ALL THE STATES AND SUBDIVISIONS COVERED BY THE ACT‘).

168 SEE, E.G. TESTIMONY OF JULIUS CHAMBERS, SENATE HEARINGS FEB. 12, 1982 (STATEMENT PP. 12-13);
LAUGHLIN MCDONALD, ID. JAN. 28, 1982 (STATEMENT, PP. 2-3). TRANSCRIPT OF HEARING AT 104 DREW
S. DAYS, ID. FEB. 12, 1982 AT 64; STATEMENT OF STEVE SUITTS, FEB. 1, 1982, P. 5, JULIAN BOND, HOUSE
HEARINGS, PP. 225, 227, 228-29, 282.

169 CITY OF ROME, SUPRA, 446 U.S.AT 181.

170 SUBCOMMITTEE REPORT, P. 58.

171 THIS REGULATION WAS INSTITUTED IN 1971 AT THE INSISTENCE OF CONGRESS IN ORDER TO INSURE
THAT OBJECTIONS NOT BE ENTERED WHEN THE AVAILABILITY OF ADDITIONAL INFORMATION MIGHT
AVERT AN OBJECTION.

172 THE SAME REASONING APPLIES TO PROPOSED CHANGES WHICH ARE SUBSEQUENTLY APPROVAL
BECAUSE OF NEW CIRCUMSTANCES WHICH LESSEN THEIR OBJECTIONABLE IMPACT. SINCE THEY WERE
OBJECTIONABLE WHEN FIRST PROPOSED BY THE JURISDICTION, THE INITIAL OBJECTION WOULD STILL
COUNT FOR PURPOSES OF THIS SECTION.

173 THE ATTORNEY GENERAL HAS IN SOME CASES WITHDRAWN OBJECTIONS LONG AFTER THEY
WERE ENTERED, AS MANY AS FIVE YEARS LATER (JACKSON, MISS.). TESTIMONY OF H. J. KIRKSEY,
FEBRUARY 2, 1982, P. 9. THIS UNDERMINES THE STATUTORY SCHEME, ESPECIALLY IN LIGHT OF THE
NEW BAILOUT PROCEDURES. UNLESS WITHDRAWALS ARE LIMITED TO THOSE WHERE A REQUEST FOR
RECONSIDERATION IS FILED SHORTLY AFTER THE OBJECTION, JURISDICTIONS WITH OBJECTIONS COULD
BE ELIGIBLE FOR IMMEDIATE BAILOUT BY SEEKING UNTIMELY WITHDRAWAL. THIS WOULD REMOVE A
SIGNIFICANT PROTECTION THAT THE LAW AFFORDS TO MINORITY VOTERS. THEY MAY ALWAYS SUBMIT
A NEW PROPOSED CHANGE.

174 THE NUMBER OF SUCH CONSENT DECREES THAT WOULD EFFECT BAILOUT IS SMALL-- FEWER
THAN TWO DOZEN SINCE 1974, SO THE RETROSPECTIVE IMPACT OF THE PROVISION WOULD BE LIMITED.
THE PHRASE, ‘CONSENT DECREES, SETTLEMENTS, AND ARRANGEMENTS‘ IS LIMITED TO SITUATIONS
WHERE SUCH AGREEMENTS ARE ENTERED INTO AFTER LITIGATION HAS COMMENCED; AN AGREEMENT
TO FORESTALL LITIGATION WOULD NOT BAR BAILOUT.

175 CF., UNITED STATES V. COLUMBUS SEPARATE SCHOOL DISTRICT, 558 F.2D 228, 230 N. 8 (5TH CIR. 1977),
CERT. DENIED, 434 U.S. 101 (1978); UNITED STATES V. SEMINOLE COUNTY SCHOOL DISTRICT, 553 F.2DD 992,
996 (5TH CIR. 1977) (‘BY CONSENTING TO THE DECREE IN 1920, THE BOARD ADMITTED THE ORIGINAL
CONSTITUTIONAL VIOLATION‘).

176 SEE HEARING TRANSCRIPT OF JAN. 28, 1982, TESTIMONY OF LAUGHLIN MCDONALD, SUPRA, AT 105;
JULIUS CHAMBERS, SUPRA, STATEMENT AT PP. 13-14.
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177 SEE TRANSCRIPT OF TESTIMONY OF LAUGHLIN MCDONALD, SUPRA, AT 105, 106-107; LAWYERS
COMMITTEE MISSISSIPPI REPORT (SEPTEMBER 1981), PP. 41-43, (ATTACHMENT TO TESTIMONY OF STATE
SENATOR HENRY J. KIRKSEY) SENATE HEARINGS, FEBRUARY 2, 1982.

178 THE CONCERN THAT FRIVOLOUS LAWSUITS MIGHT BE FILED TO DEFEAT BAILOUT IS NOT REALISTIC.
COSTS AND ATTORNEYS FEES MAY BE ASSESSED AGAINST THOSE WHO FILE FRIVOLOUS LAWSUITS,
INCLUDING THE ATTORNEYS INVOLVED. RULE 56, FED.R.CIV.P., RULE 38, FED.R.APP.P., 42 U.S.C. SEE 1973L(E).
IN ADDITION, SUMMARY DISMISSAL, SUMMARY JUDGMENT, AND EXPEDITED APPEALS PROCEDURES
EXIST TO GIVE ADDITIONAL PROTECTION AGAINST THE ABUSES OF COURT PROCEDURES. FEDERAL RULES
OF CIVIL PROCEDURE, RULES 12,56.

179 SEE INFRA P. 131-132.

180 IN DETERMINING WHETHER TO ASSIGN EXAMINERS, THE ATTORNEY GENERAL IS REQUIRED BY
SECTION 6 TO CONSIDER WHETHER THE RATIO OF NON-WHITE TO WHITE REGISTERED VOTERS IS RELATED
TO VOTING RIGHTS VIOLATIONS; AND WHETHER BONA FIDE EFFORTS ARE BEING MADE BY JURISDICTION
TO COMPLY WITH THE ACT. SPECIFICALLY, THE ATTORNEY GENERAL CONSIDERS (1) VOTER REGISTRATION
OFFICE HOURS, (2) THE LOCATION OF THE OFFICE IN RELATION TO AREAS WHERE BLACK REGISTRATION
IS LOW, (3) INTIMIDATION OR VIOLENCE, (4) WHETHER STANDARDS ARE APPLIED DIFFERENTLY TO WHITE
AND BLACK APPLICANTS. SEE, PREPARED STATEMENT OF J. STANLEY POTTINGER, ASSISTANT ATTORNEY
GENERAL CIVIL RIGHTS DIVISION AT PP. 537-38, 584-85, HEARINGS ON THE EXTENSION OF THE VOTING
RIGHTS ACT OF 1965 BEFORE THE SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS OF THE COMMITTEE
ON THE JUDICIARY, UNITED STATES SENATE, APRIL 29, 1975; LETTER OF ASSISTANT ATTORNEY GENERAL
REYNOLDS TO SENATOR HATCH, FEBRUARY 25, 1982. THESE EXAMINERS AND OBSERVERS ARE SENT VERY
SPARINGLY. MOREOVER, A LOOK AT THE COUNTIES WHERE THEY HAVE BEEN SENT SHOWS THAT THESE
ARE THE COUNTIES WITH SERIOUS ISSUES OF VOTING RIGHTS ABUSES.

181 TO THE CONTRARY, BOTH THE CURRENT AND A FORMER ASSISTANT ATTORNEY GENERAL WHO
APPEARED BEFORE THE SENATE SUBCOMMITTEE ON THE CONSTITUTION TESTIFIED THAT THE DECISION
TO SEND FEDERAL EXAMINERS HAS NOT BEEN ABUSED. SEE, TESTIMONY OF WILLIAM BRADFORD
REYNOLDS, MARCH 1, 1982, PP. 134-135; AND DREW S. DAYS, FEBRUARY 12, 1982, PP. 9-10. MOREOVER,
PROFESSOR DAYS ALSO TESTIFIED THAT IN HIS EXPERIENCE THE NEED FOR FEDERAL EXAMINERS WAS
AN EXCELLENT INDEX OF THE EXISTENCE OF CONTINUED VOTING RIGHTS ABUSE. STATEMENT AT 18,
TRANSCRIPT OF HEARING AT 84-85.

182 CONGRESS' CONCERN THAT BAILOUT SUITS NOT BE OVERLY COMPLICATED IS PARTICULARLY
REASONABLE BECAUSE THE PROPOSED BAILOUT WOULD SIGNIFICANTLY INCREASE THE NUMBER OF
JURISDICTIONS THAT CAN FILE BAILOUT SUITS.

183 WHEN EXAMINERS ARE SENT AS A PRECURSOR TO ELECTION DAY OBSERVERS, THEY ALSO RECEIVE
COMPLAINTS FROM CITIZENS AS A BASIS FOR DECIDING WHERE AND HOW TO USE OBSERVERS, AND
DECIDING WHETHER TO BRING SUIT. IN SUCH SITUATIONS, A TELEPHONE SURVEY FOLLOWED BY A FIELD
SURVEY IN THE COMMUNITY IS MADE BEFORE THE ATTORNEY GENERAL WILL CERTIFY AN AREA FOR
EXAMINERS. IT IS A CAREFUL, CONSIDERED DETERMINATION.

184 THE TESTIMONY BEFORE THE HOUSE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS
IN HEARINGS LAST YEAR AND THE SENATE SUBCOMMITTEE ON THE CONSTITUTION THIS YEAR
SHOWED THAT IN COVERED JURISDICTIONS TODAY THERE STILL EXIST MANY ‘GRANDFATHERED‘ VOTING
PROCEDURES AND METHOD OF ELECTION WHICH PRE-DATE 1965 AND WHICH TEND TO DISCRIMINATORY
IN THE PARTICULAR CIRCUMSTANCES. THESE INCLUDE UNDULY RESTRICTIVE REGISTRATION, MULTI-
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MEMBER AND AT-LARGE DISTRICTS WITH MAJORITY VOTE-RUNOFF REQUIREMENTS, PROHIBITIONS ON
SINGLE-SHOT VOTING AND OTHERS.

185 HOUSE HEARINGS AT 289, 821, 1566, 1579, 1985; SENATE HEARINGS DREW DAYS TESTIMONY FEBRUARY
12, 1982, AT 84-855; STATEMENT OF ABIGAIL TURNER, FEB. 2, P. 12.

186 HOUSE REPORT AT 173 377-79, 820, SENATE HEARINGS, STATEMENT OF VILMA MARTINEZ, JANUARY
27, 1982, P. 5, STATEMENT OF ROLANDO RIOS, FEBRUARY 4, 1982, P. 8.

187 FOR EXAMPLE, PROTESTATIONS OF GOOD FAITH ADMINISTRATION OF VOTING PROCEDURES, OR
DECLARATIONS THAT LOCAL PRACTICES ARE NONDISCRIMINATORY WOULD NOT, STANDING ALONE, BE
ENOUGH TO MEET THE JURISDICTION'S BURDEN OF PROOF. SEE, GENERALLY GASTON COUNTY, NORTH

CAROLINA V. U.S. 285 187A (1969); COMPARE CASTENADA V. PARTIDA, 430 U.S. 482 187B (1979).

187A 89 S.CT. 1720, 23 L.ED.2D 309.

187B 97 S.CT. 1272, 51 L.ED.2D 498.

188 FOR EXAMPLE, IF A JURISDICTION IMPLEMENTED A CHANGE WHICH RESULTED IN SIGNIFICANT
RETROGRESSION IN MINORITY VOTING STRENGTH OR REDISTRICTED TO DILUTE MINORITY VOTING
STRENGTH, THIS WOULD BE A BASIS FOR RECAPTURE.

189 CITY OF ROME, SUPRA 446 U.S.AT 162-69.

190 SECTION 1 OF THE AMENDMENT DECLARES THAT ‘THE RIGHT OF CITIZENS OF THE UNITED STATES
TO VOTE SHALL NOT BE DENIED OR ABRIDGED BY THE UNITED STATES OR BY ANY STATE ON ACCOUNT OF
RACE, COLOR OR PREVIOUS CONDITION OF SERVITUDE.‘ (EMPHASIS ADDED). IN THE 1965 ACT CONGRESS
RETAINED, IN LARGE MEASURE, THE STATE AS THE APPROPRIATE UNIT FOR DETERMINING COVERAGE
UNDER THE ACT. SIMILARLY, THE 1965 ACT PROVIDED FOR TERMINATION OF COVERAGE, WHERE THE
ENTIRE STATE WAS COVERED, ONLY BY THE STATE. THIS BAILOUT FORMULA WAS UPHELD BY THE
SUPREME COURT IN SOUTH CAROLINA V. KATZENBACH, SUPRA, AND AGAIN IN CITY OF ROME V. UNITED
STATES, SUPRA.

191 380 U.S. 89, 91 (1964).

192 A COUNTRY SEEKING TO BAIL OUT MUST SHOW THAT ALL OF THE SUBDIVISIONS WITHIN ITS
TERRITORY ARE ELIGIBLE FOR BAILOUT, AS WELL. TOWNS AND CITIES WITHIN COUNTIES MAY NOT
BAILOUT SEPARATELY. THIS IS A LOGISTICAL LIMIT. AS A PRACTICAL MATTER, IF EVENLY POLITICAL
SUBDIVISION WERE ELIGIBLE TO SEEK SEPARATE BAILOUT, WE COULD NOT EXPECT THAT THE JUSTICE
DEPARTMENT OR PRIVATE GROUPS COULD REMOTELY HOPE TO MONITOR AND TO DEFEND THE BAILOUT
SUITS. IT WOULD BE ONE THING FOR THE DEPARTMENT AND OUTSIDE CIVIL RIGHTS LITIGATORS TO
APPEAR IN HUNDREDS OF BAILOUT SUITS. IF WOULD BE QUITE ANOTHER FOR THEM TO HAVE TO FACE
MANY THOUSANDS OF SUCH ACTIONS BECAUSE EACH OF THE SMALLEST POLITICAL SUBUNITS COULD
SEPARATELY BAIL OUT. FEW QUESTIONED THE REASONABLENESS AND FAIRNESS OF THIS CUTOFF IN THE
HOUSE.

193 SENATE HEARINGS, STATEMENT OF STEVE SUITTS, PP. 4-6 TRANSCRIPT AT 113; STATEMENT OF JULIUS
CHAMBERS, P. 3; STATEMENT OF ABIGAIL TURNER, FEB. 2, 1982, P. 10.

194 SENATE HEARINGS, ID.

195 COURT RECORDS WERE MADE BY DEPOSITIONS IN THE LOCAL JURISDICTIONS. PEOPLE DID NOT HAVE
TO TRAVEL TO WASHINGTON. THE JUSTICE DEPARTMENT SENT OUT INVESTIGATORS.
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196 383 U.S. 331-32.

197 SEE CONNES V. FINCH, 431 U.S. 407 (1977) FOR A HISTORY OF THIS LITIGATION.

198 ONE BENEFIT OF AFFORDING JURISDICTIONS AMPLE TIME TO REVIEW THEIR ELIGIBILITY IS THAT
IT WILL DECREASE THE LIKELIHOOD OF A PREMATURE AND FUTILE DECLARATORY JUDGMENT ACTION
BEING BROUGHT IN RESPONSE TO LOCAL POLITICAL PRESSURE BEFORE A JURISDICTION IS ENTITLED TO
BAILOUT. IT ALSO WILL PROVIDE AN OPPORTUNITY FOR JURISDICTIONS TO TAKE WHATEVER ADDITIONAL
CONSTRUCTIVE STEPS MAY BE NECESSARY TO SATISFY THAT ASPECT OF THE CRITERIA.

199 SENATE HEARINGS, FEBRUARY 1, 1982, AT P. 112; STEVEN SUITTS TESTIFIED: ‘SENATOR, THE COUNCIL
IS NOT PARTICULARLY TAKEN, AS WE SAY DOWN SOUTH, WITH THIS PARTICULAR BAILOUT, NOT BECAUSE
IT IS TOO STRINGENT BUT BECAUSE WE FEAR IT IS TOO LOOSE.‘

200 OF COURSE, AS TO THE CONSTRUCTIVE EFFORTS REQUIRED BY SECTION 4(A)(4)(F), THE
JURISDICTIONS ‘HAVE THE KEYS TO BAILOUT IN THEIR OWN POCKET.‘ THEY CAN TAKE THE NECESSARY
STEPS AT ANY TIME DURING THE PENDENCY OF THE BAILOUT APPLICATION PROVIDED THERE IS A RECORD
FROM WHICH THE COURT CAN CONCLUDE THAT THE CONSTRUCTIVE STEPS HAVE HAD SUFFICIENT IMPACT
ON MINORITY PARTICIPATION IN THE POLITICAL PROCESS.

201 THEIR PROBATION WOULD OF COURSE END AT THE EXPIRATION DATE OF SECTION 5, BUT IT
WOULD MEAN THAT THE ENTIRE EFFORT AND RECORD OF COMPLIANCE HAD GAINED THE ‘COMPLYING‘
JURISDICTION NOTHING FOR ALL ITS PAINS.

202 SOUTH CAROLINA V. KATZENBACH, 383 U.S.AT 324.

203 CITY OF ROME, 446 U.S.AT 177.

204 446 U.S. 180.

205 446 U.S. 182.

206 SEE PP. 54058, 59-63.

207 THE COMMITTEE RECEIVED INFORMATION INDICATING THAT HAVING ASSISTANCE PROVIDED
BY ELECTION OFFICIALS DISCRIMINATES AGAINST THOSE VOTERS WHO NEED SUCH AID BECAUSE IT
INFRINGES UPON THEIR RIGHT TO A SECRET BALLOT AND CAN DISCOURAGE MANY FROM VOTING FOR
FEAR OF INTIMIDATION OR LACK OF PRIVACY. LETTER FROM JAMES GASHEL, NATIONAL FEDERATION OF
THE BLIND, TO SENATOR METZENBAUM, APRIL 27, 1982 (MADE PART OF THE RECORD OF THE COMMITTEE
MEETING TO CONSIDER S. 1992).

208 UNITED STATES V. MISSISSIPPI, 256 F.SUPP. 344, (S.D. MISS. 1966); SEE UNITED STATES V. LOUISIANA, 265
F.SUPP. 703, (E.D. LA. 1966) AFF'D MEM., 386 U.S. 270 (1967).

209 265 F.SUPP.AT 708. SEE GENERALLY DERFNER, DISCRIMINATION AND VOTING, 26 VAND.L.REV. 523,
563-566 (1973).

210 GARZA V. SMITH, 320 F.SUPP. 131 (W.D. TEX. 1970), REMANDED, 450 F.2D 790 (5TH CIR. 1971), INJUNCTION
GRANTED. CIV. NO. SA 70-CA-169 (W.D. TEX., DEC. 6, 1971).

211 S. REP. NO. 94-295, 94TH CONG., 1ST SESS. AT PP. 24, 28.

212 SEE E.G. MARTINEZ TESTIMONY, STATEMENT, PP. 27-36.
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213 HOUSE REPORT 97-227, P. 26.

214 SEE TESTIMONY OF NEW YORK ATTORNEY GENERAL, ROBERT ABRAMS, PP. 1452-53. HOUSE
HEARINGS, 1981.

215 HOUSE HEARINGS, HENRY DER, EXECUTIVE DIRECTOR, CHINESE FOR AFFIRMATIVE ACTION, P. 1497.

216 TESTIMONY OF DAVID DUNBAR, GENERAL COUNSEL, NATIONAL CONGRESS OF AMERICAN INDIANS,
HOUSE, P. 1908.

217 ARCHIBALD COX PREPARED STATEMENT, P. 19, SENATE TESTIMONY.

218 CONG. REC., OCT. 5, 1981. P. H6997.

219 SURVEY UNDERTAKEN BY THE MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATIONAL FUND
AND THE SOUTHWEST VOTER REGISTRATION EDUCATION PROJECT, DEC. 1981, JAN. 1982. ‘BILINGUAL
ELECTIONS AT WORK IN THE SOUTHWEST,‘ P. 96-105. SUBMITTED AS SUPPLEMENTAL TESTIMONY OF
VILMA S. MARTINEZ, MARCH 5, 1982. SUBCOMMITTEE ON THE CONSTITUTION, U.S. SENATE. THE SURVEY
CONSISTED OF PERSONAL OR TELEPHONE INTERVIEWS WITH APPROXIMATELY 912 U.S. CITIZENS OF
MEXICAN DESCENT IN LOS ANGELES, SAN ANTONIO, AND UVALDE, TEXAS. WITH RESPECT TO THE NEED
FOR BILINGUAL REGISTRATION AND VOTING ASSISTANCE, THE RESULTS OF THIS POLL SUGGEST THAT
SIGNIFICANT NUMBERS OF CITIZENS SPEAK ONLY SPANISH AND THAT THE VAST MAJORITY OF THEM ARE
OLDER THAN 65 YEARS.

220 SEPTEMBER 1, 1981.

221 MOBILE V. BOLDEN, 446 U.S. 55 (1980). FOR THE REASONS DISCUSSED IN SECTION VI.B OF THIS
REPORT, PP. . . . , THE COMMITTEE BELIEVES THAT THE AMENDED LANGUAGE OF SECTION 2 OF OUR
BILL IS COMPLETELY CONSISTENT WITH THE INTENT OF CONGRESS WHEN THE VOTING RIGHTS ACT
WAS ENACTED IN 1965. UNLIKE THE BOLDEN PLURALITY OPINION, WE BELIEVE THAT THE COMPLETE
LEGISLATIVE HISTORY OF THE ORIGINAL ENACTMENT OF SECTION 2 SHOWS THAT CONGRESS DID
NOT MEAN TO MAKE DISCRIMINATORY INTENT A REQUISITE ELEMENT OF THE VIOLATION. HOWEVER,
WE FULLY RECOGNIZE THAT UNDER OUR CONSTITUTIONAL SYSTEM, THE COURT HAS THE ULTIMATE
AUTHORITY TO INTERPRET THE MEANING OF LAWS ONCE THEY HAVE BEEN ENACTED. THEREFORE, WE
ARE NOW CLARIFYING THE INTENDED SCOPE OF SECTION 2 TO MAKE EXPLICIT THAT PROOF OF INTENT
IS NOT THE REQUIRED BASIS FOR RELIEF.

222 ACCORD, WHITCOMB V. CHAVIS, 403 U.S. 124, 149-150 (1971); ZIMMER V. MCKEITHEN, 485 F.2D 1297, 1305
(5TH CIR. 1973).

223 THUS, FOR EXAMPLE, THE PROOF OF DISCRIMINATORY RESULT IS NOT TO BE EQUATED TO BEING
SIMPLY AN ALTERNATIVE WAY OF ESTABLISHING AN INVIDIOUS PURPOSE AS IN NEVETT V. SIDES, 571 F.2D
209 (1978).

224 PLAINTIFFS COULD NOT ESTABLISH A SECTION 2 VIOLATION MERELY BY SHOWING THAT A
CHALLENGED REAPPORTIONMENT OR ANNEXATION, FOR EXAMPLE, INVOLVED A RETROGRESSIVE EFFECT
ON THE POLITICAL STRENGTH OF A MINORITY GROUP.

225 THE DISCLAIMER IN THE LEGISLATION PASSED BY THE HOUSE SIMPLY STATES THAT A LACK OF
PROPORTIONAL REPRESENTATION ‘IN AND OF ITSELF‘ DOES NOT CONSTITUTE A VIOLATION.

226 WHITCOMB, 403 U.S.AT 149; WHITE 412 U.S.AT 766-69; ZIMMER 485 F.2D AT 1305.
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226A 86 S.CT. 803, 15 L.ED.2D 769.

226B 100 S.CT. 1548, 64 L.ED.2D 119.

227 THE REFERENCE TO ‘NEW SUBSECTION . . . ‘ REFER TO THE CHANGES WHICH THE BILL WILL MAKE
IN THE PRESENT LANGUAGE TO THE ACT, RATHER THAN TO THE SECTIONS OF THE COMMITTEE BILL.

227A 97 S.CT. 2428, 53 L.ED.2D 439.

227B 96 S.CT. 1357, 47 L.ED.2D 629.

227C 100 S.CT. 1548, 64 L.ED.2D 119.

228 SEE E.G., SENATE HEARINGS, JANUARY 27, 1982. ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM FRENCH SMITH; JANUARY 28, 1982. U.S. REPRESENTATIVE HENRY HYDE; FEBRUARY 1, 1982,
SUSAN MCMANUS, PROFESSOR, UNIVERSITY OF HOUSTON; FEBRUARY 11, 1982. ROBERT BRINSON, CITY
ATTORNEY, ROME, GEORGIA; MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM BRADFORD REYNOLDS.

229 SECTION 4(A) (42 U.S.C. 1973(A)). TECHNICALLY SPEAKING, THERE IS CURRENTLY A BAIL-OUT
PROVISION OF SORTS IN THE PRESENT ACT APART FROM THE REQUIREMENT THAT THE ‘TEST OR
DEVICE‘ BE AVOIDED FOR A PERIOD OF YEARS. THIS PROVISION IN SECTION 4(A) PERMITS BAIL-OUT
IF THE JURISDICTION CAN DEMONSTRATE THAT THE ‘TEST OR DEVICE‘ WAS NEVER UTILIZED FOR A
DISCRIMINATORY PURPOSE. IN THE 17 YEARS OF THE ACT, NINE POLITICAL SUBDIVISIONS (PRIMARILY
OUTSIDE THE SOUTH) HAVE BEEN RELEASED FROM COVERAGE UNDER THIS PROVISION, IN EACH CASE
THE ATTORNEY GENERAL CONSENTING TO JUDGMENT. NO BAIL-OUT PETITION HAS EVER PREVAILED AS
A RESULT OF FULL-FLEDGED LITIGATION. POLITICAL SUBDIVISIONS WHICH COULD NOT DEMONSTRATE
THAT A ‘TEST OR DEVICE‘ WAS NEVER UTILIZED FOR A DISCRIMINATORY MANNER PRIOR TO 1965 HAVE
NOT BEEN ABLE TO BAIL-OUT SINCE THEN. CF. COMMONWEALTH OF VIRGINIA V. UNITED STATES, 386
F.SUPP. 1316 (1974), AFFIRMED 420 U.S. 901 (1975) (STATE OF VIRGINIA COULD NOT BAIL-OUT DESPITE
SHOWING THAT ‘TEST OR DEVICE‘ NEVER USED FOR DISCRIMINATORY PURPOSE BECAUSE HISTORY OF
DUAL SCHOOL SYSTEM MUST HAVE AFFECTED VOTING PRACTICES OF BLACK CITIZENS.)

230 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.

231 ID.

232 ID.

233 ID.

234 ID. REYNOLDS OBSERVED: ‘FEDERAL EXAMINERS ARE ASSIGNED TO JURISDICTIONS, IN CONNECTION
WITH THE REGISTRATION PROCESS AND LISTING ELIGIBLE VOTERS. IF THAT IS ALL IT PERTAINS TO, I
THINK THERE ARE A LIMITED NUMBER OF COUNTIES THAT WOULD BE AFFECTED. BUT, ON THE OTHER
HAND, ALSO FEDERAL EXAMINERS ARE ASSIGNED TO DIFFERENT COUNTRIES IN CONJUNCTION WITH
SENDING IN SEVERAL OF THE FEDERAL OBSERVERS ON REQUEST TO OBSERVE DIFFERENT ELECTIONS. IF
THE ASSIGNMENT OF FEDERAL EXAMINERS FOR THAT PURPOSE WERE TO BE INCLUDED AS AN ELEMENT
WHICH WOULD PREVENT BAIL OUT, THERE WOULD BE A LARGE NUMBER OF COUNTIES UNDER THAT
PARTICULAR REQUIREMENT AND IT IS NOT CLEAR FROM THE LANGUAGE OR THE HOUSE REPORT EXACTLY
WHAT IS INTENDED THERE.‘
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235 ID.

236 ID.

237 ID.

238 DAVID H. HUNTER. ‘SECTION 5 OF THE VOTING RIGHTS OF 1965 PROBLEMS AND POSSIBILITIES,‘
PREPARED REMARKS FOR DELIVERY AT THE ANNUAL MEETING OF THE AMERICAN POLITICAL SCIENCE
ASSOCIATION (1980).

239 SEE, E.G., SENATE HEARINGS, JANUARY 27, 1982. ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM FRENCH SMITH.

240 SEE SUPRA NOTE 198.

241 ID.

242 ID.

243 ID.

244 ID.

245 IN THIS VIEW, I AM JOINED BY UNEXPECTED ALLIES. SEE, E.G., WASHINGTON POST, MAY 8, 1982, PG. D-1
(JOSEPH RAUH OF THE LEADERSHIP CONFERENCE ON CIVIL RIGHTS, ‘IT WAS NOT COMPROMISE AT ALL. WE
GOT EVERYTHING WE WANTED.‘ SEE ALSO WASHINGTON POST. MAY 21, 1982, PG. 78; EDITORIAL. CHICAGO
TRIBUNE, MAY 12, 1982; HUMAN EVENTS, MAY 15, 1982, PG. 3; WALL STREET JOURNAL, MAY 5, 1982. SEE
ALSO COMMITTEE REPORT, ‘ . . . THE COMMITTEE ADOPTED SUBSTITUTE IN THE HOUSE AND INCLUDED
IN S. 1992, AS INTRODUCED . . .‘.

246 SEE ESPECIALLY SECTION VI OF THE SUBCOMMITTEE REPORT.

247 SEE SECTION VI(B) OF THE SUBCOMMITTEE REPORT.

248 SENATE HEARINGS, FEBRUARY 11, 1982, PROFESSOR JAMES BLUMSTEIN, VANDERBILT UNIVERSITY
SCHOOL OF LAW.

249 CITY OF MOBILE V. BOLDEN, 446 U.S. 75 FN. 22.

250 THE RELUCTANCE OF PROPONENTS OF THE COMPROMISE TO EXPLICITLY REJECT PROPORTIONAL
REPRESENTATION AS A REMEDY RAISES CONCERN. IN PARTICULAR, BECAUSE OF THE STATEMENTS OF
INDIVIDUALS SUCH AS ROLANDO RIOAS, LEGAL DIRECTOR, SOUTHWEST VOTER EDUCATION PROJECT. HE
DESCRIBES . . . ONCE THE FACTORS IN ZIMMER AND WHITE HAVE BEEN ESTABLISHED THEN THE COURTS
DO REQUIRE YOU GO TO SINGLE-MEMBER DISTRICTS BUT THAT IS AT THE REMEDY STAGE.‘ SENATE
HEARINGS, FEBRUARY 4, 1982. SEE ALSO THE EXCHANGE BETWEEN SENATOR DOLE AND MYSELF ON THIS
MATTER, EXECUTIVE SESSION, SENATE COMMITTEE ON JUDICIARY, MAY 4 1982. SEE ALSO BERNS, VOTING
RIGHTS AND WRONGS, COMMENTARY, 31, 35 (MARCH 1982).

251 FOR A BRIEF INTRODUCTION OF THE CONCEPT OF ‘OBJECTIVE FACTORS OF DISCRIMINATION‘, SEE
HOUSE RPT. NO. 97-227 AT 30; VOTERS EDUCATION PROJECT, ‘BARRIERS OF EFFECTIVE PARTICIPATION IN
ELECTORAL POLITICS‘ (MARCH 1981).

252 SEE SECTION VI(B) OF THE SUBCOMMITTEE REPORT.
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253 THIS IS ESPECIALLY TRUE WHEN ONE RECOGNIZES THAT THE OPERATIVE PREMISES OF MANY
PROPONENTS OF THE RESULTS TEST IS THAT PROPORTIONAL REPRESENTATION BY RACE OR ETHNICITY
OUGHT TO BE THE NATURAL STATE OF ELECTORAL AFFAIRS AND THAT DEVIATIONS FROM THIS NORM
ARE NECESSARILY ATTRIBUTABLE TO SOME DISCRIMINATORY POLICY OR PROCEDURE. WHEN SUCH
DISCRIMINATION IS NOT READILY APPARENT, IT IS GENERALLY ASSUMED THAT IT HAS SIMPLY TAKEN A
MORE SUBTLE FORM. GIVEN THE LACK OF PROPORTIONAL REPRESENTATION, THIS THEORY EFFECTIVELY
REQUIRES THAT SOME OTHERWISE RACE-NEUTRAL OR ETHNIC-NEUTRAL POLICY OR PROCEDURE BE
IDENTIFIED AS THE FORCE RESPONSIBLE FOR ITS ABSENCE. IN OTHER WORDS, TO USE A FAVORITE
TERM OF RESULTS PROPONENTS, THERE IS NO ‘OBJECTIVE‘ WAY TO DETERMINE WHETHER OR NOT A
POTENTIAL ‘OBJECTIVE FACTOR OF DISCRIMINATION‘ IS, IN FACT, RESPONSIBLE FOR DISCRIMINATION
OTHER THAN TO ASCERTAIN WHETHER OR NOT THERE IS PROPORTIONAL REPRESENTATION. IF THERE IS
NOT PROPORTIONAL REPRESENTATION, THERE IS NO PRINCIPLED BASIS, UNDER THE RESULTS TEST, FOR
DEMONSTRATING THAT ANY GIVEN ‘OBJECTIVE FACTOR OF DISCRIMINATION‘ WAS NOT RESPONSIBLE.
TO CAPTURE A FLAVOR OF THE TRUE BREADTH OF HOW THESE ‘OBJECTIVE FACTORS‘ MAY WORK, IT IS
INSTRUCTIVE TO NOTE THE STATEMENT IN THE COMMITTEE REPORT. ‘THE COURTS HAVE RECOGNIZED
THAT DISPROPORTIONATE EDUCATIONAL EMPLOYMENT INCOME LEVEL, AND LIVING CONDITIONS
ARISING FROM PAST DISCRIMINATION TEND TO DEPRESS MINORITY POLITICAL PARTICIPATION . . . WHERE
THESE CONDITIONS ARE SHOWN AND WHERE THE LEVEL OF BLACK PARTICIPATION IN POLITICS IS
DEPRESSED, PLAINTIFFS NEED NOT PROVED ANY FURTHER CAUSAL NEXUS BETWEEN THEIR DISPARATE
SOCIO-ECONOMIC STATUS AND THE DEPRESSED LEVEL OF POLITICAL PARTICIPATION.‘

254 SINCE THE PUBLICATION OF THE SUBCOMMITTEE REPORT, THE CASE AGAINST THE INTENT TEST
AS AN ‘IMPOSSIBLE‘ ONE (SEE SECTION VI(A) OF THE REPORT) HAS BEEN FURTHER UNDERMINED BY
THREE FEDERAL COURT DECISIONS ALL FINDING FIFTEENTH AMENDMENT AND SECTION 2 RELATIONS.
SEE BOLDEN V. MOBILE, CIV. ACTION NO. 75-297-P (S. DIST. ALA. 1982); BROWN V. BOARD OF SCHOOL
COMMISSIONERS, CIV. ACTION NO. 75-298-P (S. DIST. ALA. 1982); (BOTH DECISIONS ON REMAND FROM U.S.
SUPREME COURT FOLLOWING CITY OF MOBILE DECISION); PERKINS V. CITY OF WEST HELENA, NO. 81-1516
(8TH CIR. 1982). CRITICS OF THE INTENT TEXT ARE NOW MORE LIKELY TO CALL IT AN UNACCEPTABLY
DIFFICULT‘ TEST RATHER THAN AN ‘IMPOSSIBLE‘ ONE AS THEY HAVE FORMERLY DONE. THE WEST HELENA
CASE ALSO MAKES CLEAR THAT IT IS NOT NECESSARY TO ESTABLISH THAT AN INTENT TO DISCRIMINATE
EXISTED WHEN THE ALLEGED DISCRIMINATORY LAW OR PROCEDURE WAS ORIGINALLY ESTABLISHED,
BUT THAT SUCH AN ACTION IS IN VIOLATION OF THE FIFTEENTH AMENDMENT OR SECTION 2, WHETHER OR
NOT THERE WAS A DISCRIMINATORY PURPOSE IN ITS ESTABLISHMENT, IF THERE WAS A DISCRIMINATORY
PURPOSE BEHIND ITS MAINTENANCE AT SOME LATER PERIOD IN TIME.

255 446 U.S.AT 76. THE COMMITTEE REPORT ARGUES THAT THE COMPROMISE LANGUAGE IS DESIGNED

TO REFLECT WHITE V. REGESTER, 412 U.S. 755 255A (1973). THIS IS HIGHLY MISLEADING NOT SIMPLY
BECAUSE SUCH LANGUAGE TOTALLY REMOVES WHITE FROM ITS INTENT MOORINGS, SEE SECTION VI(A)
OF THE SUBCOMMITTEE REPORT, BUT IT IS NOT EVEN A FAITHFUL REFLECTION OF THE FULL TEST
EXPRESSED IN WHITE. THE EXPRESS REQUIREMENT OF WHITE, FOR EXAMPLE, THAT THERE BE ‘INVIDIOUS‘
DISCRIMINATION IS AVOIDED LIKE THE PLAGUE IN BOTH THE STATUTORY AND REPORT LANGUAGE OF THE
COMPROMISE. 412 U.S.AT 755, 764, 765, 766, 767. THE ONLY PLACE IN WHITE WHERE THE TERM ‘RESULTS‘
FIGURES PROMINENTLY IS IN THE STATEMENT TAKEN FROM THE LOWER COURT'S OPINION THAT MEXICAN-
AMERICANS IN THE DEFENDANT-COUNTY HAS LONG ‘SUFFERED FROM AND CONTINUES TO SUFFER
FROM, THE RESULTS AND EFFECTS OF INVIDIOUS DISCRIMINATIONS AND TREATMENT IN THE FIELDS OF
EDUCATION, EMPLOYMENT, ECONOMICS, HEALTH, POLITICS, AND OTHERS.‘ 412 U.S.AT 768. IF ANYTHING
THE USE OF THE RESULTS CONCEPT IN THIS CONTEXT WOULD SEEM TO CLARIFY THAT THE ‘INVIDIOUS‘
REQUIREMENT IS INDISTINGUISHABLE FROM A REQUIREMENT OF INTENT OR PURPOSE.
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255A 93 S.CT. 2332, 37 L.ED.2D 314.

256 446 U.S.AT 90 (J. STEVENS CONCURRING).

257 THE COMMITTEE REPORT QUOTES FROM A TANGENTIALLY RELEVANT JUSTICE DEPARTMENT STUDY
AND ASSURES US THAT CINCINNATI, HAVING BEEN INVESTIGATED IN THE CONTEXT OF VOTE DILUTION
CLAIMS, IS NOT IN VIOLATION OF THE LAW. APART FROM THE FACT THAT SUCH STUDY FAR PREDATED
THE DEVELOPMENT OF EITHER THE HOUSE OR SENATE LANGUAGE, IT BEGS THE BASIC QUESTION OF WHY
CINCINNATI OR ANY OTHER COMMUNITY IS NOT IN VIOLATION OF THE LAW. APART FROM CASE-BY-CASE
JUDICIAL DETERMINATIONS (OR IN THIS CASE, CASE-BY-CASE JUSTICE DEPARTMENT INVESTIGATIONS), IS
THERE ANY WAY THAT A COMMUNITY CAN CONDUCT ITS ELECTORAL AND GOVERNMENTAL AFFAIRS TO
ENSURE THAT SUCH DETERMINATIONS OR INVESTIGATIONS WILL NOT FIND THEM IN VIOLATION? DESPITE
THE RHETORIC ABOUT THE ‘TOTALITY OF CIRCUMSTANCES‘, I DO NOT SEE ANY PRINCIPLED WAY IN WHICH
WE CAN AVOID THE TENDENCY UNDER THE NEW RESULTS TEST OF REQUIRING INCREASINGLY SMALL
NUMBERS OF ‘OBJECTIVE FACTORS OF DISCRIMINATION‘ (ALONG WITH THE LACK OF PROPORTIONAL
REPRESENTATION) TO ESTABLISH A VIOLATION.

258 SENATE HEARINGS, JANUARY 27, 1982, BENJAMIN HOOKS, EXECUTIVE DIRECTOR, LEADERSHIP
CONFERENCE ON CIVIL RIGHTS. ALTHOUGH PROPONENTS OF THE RESULTS TEST LIKE TO DESCRIBE
IT AS AN ‘OBJECTIVE‘ TEST, THERE IS NO SERIOUS EXPLANATION IN THE REPORT AS A ‘CLEAR AND
STRAIGHT FORWARD TEST‘, THERE IS NO SERIOUS EXPLANATION IN THE REPORT AS FAR AS HOW IT IS
TO BE APPLIED. THE MOST TELLING COMMENTS IN THE COMMITTEE REPORT ARE THAT THE TEST IS TO
BE DECIPHERED IN TERMS OF ‘THE COURT'S OVERALL JUDGMENT‘. PROVIDING EQUAL DIRECTION TO
COMMUNITIES ATTEMPTING TO UNDERSTAND THE WORKINGS OF THE TEST ARE COMMENTS THAT THE
COURTS ARE TO CONSIDER, INTER ALIA, ‘WHETHER THE POLICY UNDERLYING THE STATE OR POLITICAL
SUBDIVISION'S USE OF SUCH VOTING QUALIFICATION, PREREQUISITE TO VOTING, OR STANDARD,
PRACTICE, OR PROCEDURE IS TENUOUS.‘

259 NEW YORK TIMES, MAY 3, 1982, PG. B-11.

260 SENATOR MATHIAS HAS OBSERVED THAT THE COMMON INTEREST OF INTENT PROPONENTS IS THAT
THEY WISH TO CREATE A ‘HOMOGENOUS‘ REPUBLICAN PARTY, NEW YORK, TIMES, APRIL 27, 1982. WITH ALL
DUE RESPECT TO MY COLLEAGUE, I BELIEVE THAT HE (AND MANY OTHER PROPONENTS OF THE RESULTS
TEST) ERR IN CONFUSING THE CONCEPT OF MINORITY REPRESENTATIONS WITH MINORITY INFLUENCE.
SEE THE DISCUSSION GENERALLY IN THE SUBCOMMITTEE REPORT AT SECTIONS VI(C). IF, IN FACT, I
WERE INTERESTED IN AN ‘HOMOGENOUS‘ REPUBLICAN PARTY-- WHICH I AM NOT-- I WOULD PROBABLY
BE DELIGHTED WITH THE OPPORTUNITY TO HAVE CREATED TIDY AND COMPACT DISTRICTS IN WHICH
MINORITY GROUPS WERE CONCENTRATED. THAT, IN MY VIEW, IS THE INEVITABLE EFFECT OF THE NEW
TEST. I WOULD BE DELIGHTED TO CONCEDE TO MINORITY CANDIDATES THESE FEW DISTRICTS AND BE
ABLE TO CONCENTRATE THE ATTENTIONS OF MY PARTY SOLELY UPON THE REMAINING DISTRICTS. I
WOULD BE DELIGHTED THAT I WOULD NOT HAVE TO BEGIN MY POLITICAL CALCULATIONS IN EACH
DISTRICT WITH THE DISADVANTAGE OF MINORITY GROUP MEMBERS DISPROPORTIONATELY INCLINED TO
VOTE FOR MY OPPOSITION. WHATEVER THE INTENT OF PROPONENTS OF THE RESULTS TEST, IT WILL BE
THEIR RESULTS TEST THAT WILL LEAD TO HOMOGENOUS DISTRICTS AND ‘HOMOGENOUS‘ PARTIES, NOT
THE INTENT TEST.

261 SEE GENERALLY SECTION VIII(B) OF THE SUBCOMMITTEE REPORT. FOR A TRULY OUTRAGEOUS
EXPLANATION OF THE COMMITTEE'S RATIONALE FOR DETERMINING THAT THE IMMEDIATE MEASURE
IS NECESSARY TO ENFORCE THE SUBSTANTIVE PROVISIONS OF THE FOURTEENTH AND FIFTEENTH
AMENDMENTS, NOTE THE COMMENTS OF THE COMMITTEE REPORT. ‘COMMITTEE HAS CONCLUDED THAT
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TO ENFORCE FULLY THE FOURTEENTH AND FIFTEENTH AMENDMENTS, IT IS NECESSARY THAT SECTION
2 BAN ELECTION PROCEDURES AND PRACTICES WHICH RESULT IN A DENIAL OR ABRIDGEMENT OF
THE RIGHT TO VOTE. IN REACHING THIS CONCLUSION, WE FIND (1) THAT THE DIFFICULTIES FACED
BY PLAINTIFFS FORCED TO PROVE DISCRIMINATORY INTENT THROUGH CASE-BY-CASE ADJUDICATION
CREATE A SUBSTANTIAL RISK THAT INTENTIONAL DISCRIMINATION BARRED BY THE FOURTEENTH
AND FIFTEENTH AMENDMENTS WILL GO UNDETECTED, UNCORRECTED, AND UNDETERRED, UNLESS
THE RESULTS TEST PROPOSED UNDER SECTION 2 IS ADOPTED; AND (2) THAT VOTING PRACTICES AND
PROCEDURES THAT HAVE DISCRIMINATORY RESULTS PERPETUATE THE EFFECTS OF PAST PURPOSEFUL
DISCRIMINATION.‘ TO SAY THAT THIS RATIONALE HAS BEEN CONSTRUCTED OUT OF WHOLE CLOTH IS TO
ELEVATE IT TO AN UNDESERVEDLY HIGH PLATEAU.

262 THE FOURTEENTH AMENDMENT WHICH IS ALSO AUTHORITY FOR SECTION 2 TO THE EXTENT THAT
IT COVERS ‘LANGUAGE MINORITIES ALSO REQUIRES PROOF OF PURPOSEFUL DISCRIMINATION. MOBILE V.
BOLDEN, 446 U.S.AT 66-7; WASHINGTON V. DAVIS, 426 U.S.AT 240.

263 THE COMPROMISE ALSO PERMITS CONGRESS TO ‘RECONSIDER‘ THE PROPOSED NEW BAIL-OUT
CRITERIA AFTER FIFTEEN YEARS, SECTION 4(A)(7). THIS IS NOTHING MORE THAN WHAT CONGRESS IS
ALREADY ABLE TO DO FIFTEEN YEARS FROM NOW OR AT ANY POINT PRIOR TO THAT. IT ADDS NOTHING
SUBSTANTIVE TO THE LAW.

264 ALTHOUGH I DO NOT EXPECT MORE THAN A HANDFUL OF JURISDICTIONS TO BAIL-OUT FOR MANY
YEARS UNDER THE NEW CRITERIA, IT SHOULD BE EMPHASIZED THAT THE CRITICAL IMPORTANCE OF THE
BAIL-OUT PROVISIONS TO THE VOTING RIGHTS ACT IS SHARPLY REDUCED BY THE PROPOSED CHANGES
IN SECTION 2. THE SAME EXTRAORDINARY STANDARDS THAT HERETOFORE HAVE ONLY APPLIED TO
COVERED JURISDICTIONS AND ONLY WITH RESPECT TO CHANGES IN LAWS OR PROCEDURES WILL NOW
BE APPLICABLE TO ALL JURISDICTIONS THROUGHOUT THE COUNTRY AND TO BOTH CHANGES IN LAW OR
PROCEDURE AND PRE-EXISTING LAW OR PROCEDURE. THE IMMEDIATE MEASURE MARKS THE BEGINNING
OF THE DECLINE IN LONG-TERM IMPORTANCE FOR SECTION 5 AND THE BEGINNING OF THE ASCENDANCY
OF SECTION 2.

265 SEE ESPECIALLY SECTION VII OF THE SUBCOMMITTEE REPORT. WHILE THE COMMITTEE REPORT
PROVIDES AN INNOVATIVE AND CREATIVE INTERPRETATION OF MANY OF THE PROPOSED BAIL-OUT
CRITERIA. I DO NOT BELIEVE THAT IT SQUARES WITH REALITY IN AT LEAST SEVERAL IMPORTANT
INSTANCES. SEE, E.G., ‘NO ONE IN THE HOUSE OR LATER IN THE SENATE EVER DISPUTED THESE FIGURES
(I.E. 25 PERCENT OF THE COUNTIES IN MAJOR COVERED STATES BEING ELIGIBLE FOR BAILOUT UNDER
CRITERIA IN LEGISLATION). CF., E.G., SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL
OF THE UNITED STATES FOR CIVIL RIGHTS WILLIAM FRENCH SMITH. SEE ALSO, JURISDICTIONS WOULD
BE BARRED FROM BAIL-OUT IF THEY HAVE ‘ENACTED CHANGES WHICH WERE DISCRIMINATORY AND,
THEREFORE, OBJECTIONABLE UNDER SECTION 5.‘ IN FACT, THERE IS ABSOLUTELY NO REQUIREMENT
IN THE STATUE THAT SUCH CHANGES BE DISCRIMINATORY, MERELY THAT THEY BE OBJECTED TO.
AN ERRONEOUS OBJECTION TO A NON-DISCRIMINATORY CHANGE FULLY BARS BAIL-OUT UNDER THE
PROPOSED LAW.

266 SEE SECTION VIII(A) OF THE SUBCOMMITTEE REPORT.

267 SEE, E.G., CHARTS B AND C OF THE SUBCOMMITTEE REPORT.

268 ALTHOUGH I BELIEVE STRONGLY IN THE ANALYSIS PRESENTED IN THESE VIEWS AND IN THE
SUBCOMMITTEE REPORT, I DO RECOGNIZE THAT THE ‘COMPROMISE‘ AMENDMENT ADOPTED IN THIS
COMMITTEE ADDS AT LEAST A SMALL ELEMENT OF CONFUSION AS TO CONGRESS' PURPOSE WITH
RESPECT TO THE NEW VOTING RIGHTS ACT. IN THE EVENT I AM WRONG, IN MY INTERPRETATION
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OF THESE AMENDMENTS-- AND I FERVENTLY HOPE THAT I AM-- A COURT WHICH REVIEWS THIS NEW
LANGUAGE SHOULD CONSIDER AT LEAST SOME OF THE FOLLOWING FACTORS IN ATTEMPTING TO MAKE
SENSE OUT OF THIS LANGUAGE: (1) IT DOES REPRESENT A CHANGE IN LANGUAGE FROM THE HOUSE
PROVISION, A CHANGE THAT WAS NECESSITATED BY AN EFFECTIVE DEADLOCK IN THIS COMMITTEE
ON SUCH LANGUAGE. ALTHOUGH I DO NOT PERSONALLY VIEW IT THIS WAY, THE NEW LANGUAGE WAS
DESIGNED BY ITS SPONSOR AS A COMPROMISE AND WAS SUPPORTED BY A NUMBER OF MEMBERS
OF THIS COMMITTEE IN THE SAME VEIN. SEE GENERALLY, EXECUTIVE SESSION, COMMITTEE ON THE
JUDICIARY, APRIL 27, 29, 1982; MAY 4, 1982; NEW YORK TIMES, MAY 4, 1982; PG. A-1; MAY 5, 1982, PG.
A-23; WASHINGTON POST, MAY 5, 1982, PG. A-5. (2) THE CHANGE IN LANGUAGE CLEARLY EMERGED AS A
RESULT OF CONCERNS THAT THE HOUSE LANGUAGE WOULD PROMOTE THE CONCEPT OF PROPORTIONAL
REPRESENTATION BY RACE. THIS CONCERN EXISTED DESPITE A DISCLAIMER IN THIS REGARD IN THE
HOUSE MEASURE AND DESPITE LANGUAGE IN THE HOUSE REPORT PRECLUDING EITHER A RIGHT TO
PROPORTIONAL REPRESENTATION OR A RIGHT TO PROPORTIONAL REPRESENTATION AS A REMEDY.
HOUSE REP. NO. 97-227 AT 30. THERE IS NO OTHER WAY TO INTERPRET THE NEW LANGUAGE THAN TO
RECOGNIZE THAT IT ATTEMPTS TO STRENGTHEN THESE PROHIBITIONS. (3) INDEED, THAT ASPECT OF
THE PROPOSED LANGUAGE, I.E., PROHIBITION ON PROPORTIONAL REPRESENTATION, IS PROBABLY THE
CLEAREST ASPECT OF WHAT IS GENERALLY CONFUSING LANGUAGE. WHATEVER MY OWN CONCERNS
ABOUT THE SUCCESS OF THIS EFFORT, THERE CAN BE LITTLE DOUBT THAT IT WAS THE CLEAR INTENT OF A
SIGNIFICANT NUMBER OF SUPPORTERS OF THE NEW LANGUAGE TO ABSOLUTELY AND UNEQUIVOCALLY
PRECLUDE PROPORTIONAL REPRESENTATION. VIRTUALLY EVERYONE, ON EITHER SIDE OF THIS ISSUE,
ALLEGED OPPOSITION TO PROPORTIONAL REPRESENTATION. (4) THE AUTHOR OF THE COMPROMISE
STATED EXPRESSLY THAT PROPORTIONAL REPRESENTATION WAS NOT PRECLUDED AS A REMEDY IN
SUCH LANGUAGE BECAUSE IT WAS ‘UNNECESSARY‘ AND THAT IT WAS A ‘WELL ESTABLISHED LEGAL
PRINCIPLE THAT REMEDIES MUST BE COMMENSURATE WITH THE VIOLATION ESTABLISHED‘. EXECUTIVE
SESSION, MAY 4, 1982. THIS CONCEPT IS REITERATED IN THE COMMITTEE REPORT. (5) THE COMMITTEE
REPORT IS EXPLICIT IN ITS REJECTION OF THE VIEWS OF THE SUBCOMMITTEE ON THE CONSTITUTION
WITH RESPECT TO THE SUBCOMMITTEE (AND MY OWN) INTERPRETATION OF THE RESULTS TEST. (6) THE
COMMITTEE REPORT COULD NOT BE MORE EXPLICIT IN ITS ADOPTION OF THE STANDARD OF THE SUPREME
COURT IN WHITE V. REGESTER. IT IS THIS TEST THAT HAS REPEATEDLY BEEN OFFERED IN DEFINITION
OF THE RESULTS STANDARD BY PROPONENTS OF THE TEST DURING SUBCOMMITTEE HEARINGS AND
BY CONGRESSIONAL PROPONENTS OF THE STANDARD. THERE ARE SIGNIFICANT DIFFERENCES WITH
RESPECT TO THIS STANDARD AS EVIDENCE BY THE SUPREME COURT'S DECISION IN CITY OF MOBILE.
INDEED, THERE IS ABSOLUTELY NO INDICATION THAT WHITE IS NOT CURRENTLY THE LAW OF THE LAND
NEVER HAVING BEEN OVER-RULED BY THE COURT IN CITY OF MOBILE OR IN ANY OTHER DECISION.
INSTEAD OF EXPRESSLY ADOPTING SOME GENERALLY UNDISPUTED LEGAL STANDARD, THE COMMITTEE
HAS CHOSEN TO ENSHRINE IN THE LAW THE WHITE CASE REPLETE WITH ITS APPARENT INCLARITIES
AND AMBIGUITIES. IN OTHER WORDS, THE COMMITTEE HAS CHOSEN TO ADOPT LANGUAGE WITH A
HISTORY-- LANGUAGE THAT HAS ALREADY BEEN SUFFUSED WITH SOME MEANING BY THE COURT--
RATHER THAN VENTURE WITH LANGUAGE THAT WAS CAPABLE OF STANDING ON ITS OWN AND BEING
INTERPRETED DE NOVO. TO THE EXTENT THAT THEY HAVE EXPLICITLY ANCHORED THIS LANGUAGE TO
WHITE-- AND THAT POINT IS FAR CLEARER IN THE COMMITTEE DEBATES ON THIS ISSUE THAN EVEN
IN THE COMMITTEE REPORT-- COURTS ARE OBLIGED TO RECOGNIZE THIS AND TO APPRECIATE THAT
CONGRESS (FOR BETTER OR WORSE) CHOSE TO INCORPORATE THE CASE LAW OF WHITE-- ALL OF ITS
CASE LAW-- IN RENDERING MEANING TO THE NEW STATUTORY LANGUAGE. GIVEN THE COMMITTEE'S
DECISION TO DEFINE THE NEW TEST IN TERMS OF WHITE, THE COMMITTEE REPORT IRONICALLY IS
REDUCED SUBSTANTIALLY IN IMPORTANCE. (7) DESPITE THE ‘RESULTS‘ LANGUAGE, MANY PROPONENTS
OF THE NEW TEST CONTINUE TO SPEAK IN TERMS OF ‘EQUAL ACCESS‘ TO THE ELECTORAL PROCESS.
AS THE AUTHOR OF THE COMPROMISE REMARKED DURING CONSIDERATION OF THE MEASURE, ‘WE ARE
TALKING ABOUT ACCESS . . . ‘. EXECUTIVE SESSION, MAY 4, 1982. (8) PROPONENT'S OF THE RESULTS TEST,
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INCLUDING THE AUTHOR OF THE COMPROMISE, HAVE CONSISTENTLY EMPHASIZED (AT LEAST DURING
SENATE HEARINGS, IF NOT HOUSE HEARINGS) THAT THE RESULTS TEST REPRESENTED SOMETHING
SIGNIFICANTLY DIFFERENT THAN THE EFFECTS TEST CURRENTLY APPLICABLE TO SECTION 5. EXECUTIVE
SESSION, MAY 4, 1982; SUBCOMMITTEE REPORT, SECTION VI(A). (9) IN RESPONSE TO A QUESTION AS FAR
AS WHETHER A COMMUNITY WITH AN AT-LARGE SYSTEM COULD BE FOUND IN VIOLATION OF THE
NEW TEST IF ANOTHER COMMUNITY POSSESSING IDENTICAL CHARACTERISTICS, EXCEPT FOR THE AT-
LARGE SYSTEM, WAS FOUND NOT TO BE IN VIOLATION, THE AUTHOR OF THE COMPROMISE INDICATED
THAT ‘IT WAS NOT MY INTENT THAT THAT HAPPEN;‘ THE CLEAR IMPLICATION OF THAT STATEMENT IS
THAT THE EXISTENCE OF AN AT-LARGE SYSTEM WILL NOT BY ITSELF TRANSFORM A LAWFUL SYSTEM
OF GOVERNMENT INTO AN UNLAWFUL SYSTEM OF GOVERNMENT. (10) WHILE THE HOUSE REPORT
CLEARLY REJECTED THE IDEA OF RESPONSIVENESS OF PUBLIC OFFICIALS AS A FACTOR IN DETERMINING
THE EXISTENCE OF ‘DISCRIMINATION‘ UNDER ITS TEST. HOUSE REP. NO. 97-227 AT 30 (‘THE PROPOSED
AMENDMENT AVOID HIGHLY SUBJECTIVE FACTORS SUCH AS RESPONSIVENESS OF ELECTED OFFICIALS
TO THE MINORITY COMMUNITY.‘), THE COMMITTEE REPORT EXPRESSLY RECOGNIZES ITS UTILITY. THE
AUTHOR OF THE PROPOSED COMPROMISE STATED DURING COMMITTEE CONSIDERATION THAT THE FACT
OF ‘UNRESPONSIVE ELECTED OFFICIALS‘ WAS A FACT TO BE CONSIDERED BY COURTS. UNLIKE THE
HOUSE TEST, IT IS CLEAR THAT THERE IS NOT THE HOSTILITY TO THE CONSIDERATION OF ‘SUBJECTIVE‘
FACTORS BY THE SENATE. (11) IN RESPONSE TO A QUESTION CONCERNING THE IMPACT OF THE PROPOSED
COMPROMISE AMENDMENT UPON LEGISLATIVE DISTRICTING, SEE SUBCOMMITTEE REPORT AT FN. 235,
THE AUTHOR OF THE AMENDMENT EXPRESSLY INDICATED HIS DISAGREEMENT WITH THE CONTENTION
THAT NEIGHBORHOODS CHARACTERIZED BY LARGE NUMBERS OF RACIAL MINORITIES WERE SOMEHOW
EXEMPT OR IMMUNE FROM NORMAL EFFORTS TO SECURE PARTISAN OR IDEOLOGICAL ADVANTAGE
THROUGH SO-CALLED ‘GERRYMANDERING‘. THE IMPLICATION OF THIS STATEMENT WOULD SEEM TO
BE THAT THERE IS NO OBLIGATION UPON COMMUNITIES TO MAXIMIZE THE INFLUENCE OF MINORITIES,
BUT SIMPLY TO TEST THEM FAIRLY. THAT IS AN IMPORTANT IMPLICATION. (12) THE AMENDMENT REFERS
TO ITS PROTECTIONS BEING EXTENDED TO A CLASS OF CITIZENS PROTECTED BY SUBSECTION (A)‘. SO
FAR AS I KNOW, THERE IS NO ‘CLASS‘ OF CITIZENS THAT ARE SINGLED OUR FOR PROTECTION UNDER
SUBSECTION (A) OF THE AMENDMENT. SECTION 2 OF THE VOTING RIGHTS ACT, AS A CODIFICATION OF
THE FIFTEENTH AMENDMENT, HAS ALWAYS PROVIDED GUARANTEES IN THE AREA OF VOTING TO ALL
INDIVIDUAL CITIZENS. EVEN TO THE EXTENT THAT THE AMENDED SECTION 2 INTENDS TO SEPARATE
ITSELF FROM THE FIFTEENTH AMENDMENT, IT FAILS TO PROVIDE FOR EXPLICITLY ‘PROTECTED GROUPS‘.
IT IS ALTOGETHER UNCLEAR WHAT THIS CLAUSE IN THE DISCLAIMER IS INTENDED TO MEAN, EXCEPT
THAT CITIZENS OF THE UNITED STATES HAVE THE RIGHT TO PARTICIPATE IN THE ELECTORAL PROCESS AND
ELECT CANDIDATES OF THEIR CHOICE. THIS IS DOUBTLESSLY TRUE AND DOUBTLESSLY A REASONABLE
POLICY. IT IS BECAUSE I DO NOT BELIEVE THAT THE PROPOSED LANGUAGE IN SECTION 2 TRACKS THE
INTENT OF MANY OF ITS PROPONENTS DESPITE THEIR SINCERITY, AND BECAUSE I DO NOT BELIEVE A
RESULTS TEST IN ANY FORM CAN TRACK SUCH INTENT, THAT I OPPOSE THIS TEST. I DO BELIEVE, HOWEVER,
THAT A COURT INTERPRETING THIS MEASURE, WHICH VIEWS MATTERS DIFFERENTLY FROM MYSELF,
MIGHT WISH TO CONSIDER SOME OR ALL OF THESE FACTORS. THE PROPOSED AMENDMENTS CANNOT
PROPERLY BE UNDERSTOOD WITHOUT SOME APPRECIATION OF SUCH LEGISLATIVE HISTORY.

269 WASHINGTON V. DAVIS, 426 U.S. 229, 242 269A (1976).

269A 96 S.CT. 2040, 48 L.ED.2D 597.

270 VILLAGE OF ARLINGTON HEIGHTS V. METROPOLITAN HOUSING DEVELOPMENT AUTHORITY, 429 U.S.

252, 264-5 270A (1977).

270A 97 S.CT. 555, 50 L.ED.2D 450.
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271 446 U.S. 55, 75-6 (1980).

272 ONE PROMINENT VOTING RIGHTS LITIGATOR. MR. ARMAND DERFNER OF THE JOINT CENTER FOR
POLITICAL STUDIES, AND FORMERLY OF THE LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW,
OBSERVED DURING THE 1975 HEARINGS ON THE VOTING RIGHTS ACT. AND I WOULD HOPE THAT MAYBE
TEN YEARS FROM NOW WE WOULD HAVE LEARNED AND PROGRESSED ENOUGH TO SAY THAT FOR SOME
OF THE THINGS THAT SECTION 5 HAS DONE WE NO LONGER NEED IT WHILE FOR OTHER THINGS IT
MIGHT BE TIME TO PUT IN PERMANENT BANS. FOR EXAMPLE, WE MIGHT WANT TO PUT IN PERMANENT
BANS THAT BAR AT-LARGE ELECTIONS NOT ONLY IN THE COVERED STATES BUT PERHAPS IN THE REST
OF THE COUNTRY AS WELL. HEARINGS BEFORE THE HOUSE SUBCOMMITTEE ON CONSTITUTIONAL AND
CIVIL RIGHTS ON THE VOTING RIGHTS ACT EXTENSION, MARCH 17, 1975 AT 632. PROFESSOR O'ROURKE
HAS OBSERVED: IF THE REVISION OF SECTION 2 IS NOT INTENDED TO INVALIDATE NATIONWIDE AT-
LARGE ELECTIONS IN EVERY CITY WITH A SIGNIFICANT MINORITY POPULATION, THERE IS NEVERTHELESS
NOTHING IN THE LANGUAGE OF SECTION 2 TO FORECLOSE THIS DEVELOPMENT. STATEMENT SUBMITTED
TO THE SUBCOMMITTEE ON THE CONSTITUTION BY TIMOTHY O'ROURKE, PROFESSOR, UNIVERSITY OF
VIRGINIA, MARCH 3, 1982.

273 SEE E.G., CITY OF MOBILE V. BOLDEN, 446 U.S. 55 (1980); WHITE V. REGESTER, 412 U.S. 755 273A (1973);

WHITCOMB V. CHAVIS, 403 U.S. 124 273B (1971).

273A 93 S.CT. 2332, 37 L.ED.2D 314.

274 446 U.S. AT 60. APPROXIMATELY 12,000, OR TWO-THIRDS OF THE 18,000 MUNICIPALITIES IN THE NATION,
HAVE ADOPTED AT-LARGE SYSTEMS OF ELECTION. THE MUNICIPAL YEARBOOK, INTERNATIONAL CITY
MANAGERS ASSOCIATION (1972). IN ADDITION, OF THE FIFTY LARGEST SCHOOL BOARDS IN THE UNITED
STATES, APPROXIMATELY TWO-THIRDS OF THOSE USE AT-LARGE ELECTION SYSTEMS AS WELL. BLACK
VOTERS V. MCDONOUGH, 565 F.2D. 1, 2 N.2 (1ST CIR. 1977). FOR GENERAL DISCUSSION OF VARIOUS METHODS
OF MUNICIPAL ELECTION AND THE ARGUMENTS FOR EACH, SEE E. BANFIELD & J. WILSON, CITY POLITICS
151 (1963); JEWELL, LOCAL SYSTEMS OF REPRESENTATION: POLITICAL CONSEQUENCES AND JUDICIAL
CHOICES, 36

273B 91 S.CT. 1858, 29 L.ED.2D 363. GEO. WASH.L.REV. 790 (1968); M. SEASONGOOD, LOCAL GOVERNMENT
IN THE UNITED STATES (1933). THE GROWTH OF THE AT-LARGE ELECTORAL SYSTEM OCCURRED DURING
THE EARLY DECADES OF THE 20TH CENTURY AS A PROGRESSIVE-INSPIRED REFORM IN RESPONSE TO THE
CORRUPTION THAT HAD OFTEN BEEN CHARACTERISTIC OF MUNICIPAL WARD SYSTEMS. THE THEORY
AS THAT MORE RESPONSIBLE MUNICIPAL ACTIONS WOULD BE TAKEN IF EACH MEMBER OF THE CITY
COUNCIL WAS RESPONSIBLE TO THE ENTIRE ELECTORATE RATHER THAN SOLELY TO HIS OWN WARD OR
DISTRICT.

275 PLESSY V. FERGUSON, 163 U.S. 537, 559 (1896) (HARLAN, J. DISSENTING).

276 ACT OF MAY 31, 1870 (16 STAT. 140), AMENDED BY ACT OF FEBRUARY 28, 1871 (16 STAT. 433). THE
SURVIVING STATUTES OF THIS PERIOD ARE 18 U.S.C. SEE 241-2 AND 42 U.S.C. 1971(A), 1983, 1985(3).

277 ACT OF APRIL 20, 1871 (17 STAT. 13).

278 CIVIL RIGHTS ACT OF 1957, 71 STAT. 634 (42 U.S.C. 1975).

279 CIVIL RIGHTS ACT OF 1960, 74 STAT. 86 (42 U.S.C. 1971).

280 CIVIL RIGHTS ACT OF 1964, 78 STAT. 241 (42 U.S.C. 2000A).
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281 VOTING RIGHTS ACT OF 1965, 79 STAT. 437 (42 U.S.C. 1971, 1973 ET. SEQ.).

282 ONE HIGH-RANKING OFFICIAL OF THE JUSTICE DEPARTMENT HAS SAID OF THE ACT THAT
IT ‘REPRESENTS A SUBSTANTIAL DEPARTURE FROM . . . ORDINARY CONCEPTS OF OUR FEDERAL
SYSTEM.‘ HEARINGS ON VOTING RIGHTS ACT EXTENSION BEFORE SENATE JUDICIARY SUBCOMMITTEE ON
CONSTITUTIONAL RIGHTS, 94TH CONGRESS, 1ST SESSION, J. STANLEY POTTINGER, ASSISTANT ATTORNEY
GENERAL OF THE UNITED STATES AT 536.

283 THE TWENTY-FOURTH AMENDMENT TO THE CONSTITUTION HAD EARLIER BEEN RATIFIED IN 1964,
OUTLAWING POLL TAXES IN FEDERAL ELECTIONS. THE SUPREME COURT HELD IN 1966 THAT STATE
POLL TAXES VIOLATED THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT. HARPER V.

VIRGINIA STATE BOARD OF ELECTIONS, 383 U.S. 663 283A (1966).

283A 86 S.CT. 1079, 16 L.ED.2D 169.

284 IN OREGON V. MITCHELL, 400 U.S. 112 284A (1970, THE SUPREME COURT SUBSEQUENTLY STRUCK
DOWN AS UNCONSTITUTIONAL THIS PROVISION INSOFAR AS IT ATTEMPTED TO SET REQUIREMENTS
FOR STATE ELECTIONS (‘THE 18 YEAR OLD VOTE PROVISIONS OF THE ACT ARE CONSTITUTIONAL AND
ENFORCEABLE INSOFAR AS THEY PERTAIN TO FEDERAL ELECTIONS AND UNCONSTITUTIONAL AND
UNENFORCEABLE INSOFAR AS THEY PERTAIN TO STATE AND LOCAL ELECTIONS.‘). ID. AT 1188. THE
TWENTY-SIXTH AMENDMENT WAS RATIFIED IN 1971 OVERTURNING OREGON V. MITCHELL IN THIS REGARD
AND ESTABLISHING A CONSTITUTIONAL RIGHT IN EIGHTEEN YEAR OLDS TO VOTE IN ALL ELECTIONS.

284A 91 S.CT. 260, 27 L.ED.2D 272.

285 THERE IS NO REQUIREMENT THAT THERE BE A SHOWING THAT SUCH LANGUAGE MINORITIES
SPEAK ONLY THAT LANGUAGE. THEY MAY BE ENTIRELY FLUENT IN ENGLISH. DEPARTMENT OF JUSTICE
REGULATION, 28 C.F.R. SECTION 55.1 ET. SEQ. (1976). SEE INFRA NOTE 238.

286 SECTION 203(B) COVERAGE EXTENDS TO APPROXIMATELY 380 JURISDICTIONS IN 29 STATES.

287 SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301, 308 287A (1966).

287A 86 S.CT. 803, 15 L.ED.2D 769.

288 FOR A HISTORY OF EVENTS WHICH LED TO ENACTMENT, AND DISCUSSIONS OF THE ORIGINAL
PURPOSES OF THE ACT, SEE H.R. REP. NO. 439, 89TH CONG. 1ST SESS. 8-16; S. REP. NO. 162, PT. 3, 89TH CONG.

1ST SESS. 3-16; SOUTH CAROLINA V. KATZENBACH, 383 U.S. 308-25 287A (1966).

289 STATEMENT OF ROY WILKINS, EXECUTIVE DIRECTOR, NAACP, AND CHAIRMAN, LEADERSHIP
CONFERENCE ON CIVIL RIGHTS, HEARINGS BEFORE THE SENATE COMMITTEE ON THE JUDICIARY, ON THE
VOTING RIGHTS ACT, 89TH CONGRESS, 1STSESSION (1965) AT 1005-07.

290 HEARINGS ON THE VOTING RIGHTS ACT EXTENSION BEFORE THE SENATE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, 97TH CONGRESS 2D SESSION (1982) (HEREAFTER ‘SENATE
HEARINGS‘) JANUARY 28, 1982, BARRY GROSS, PROFESSOR, CITY COLLEGE OF NEW YORK.

291 SENATE HEARINGS, FEBRUARY 2, 1982, JOHN BUNZEL, SENIOR FELLOW, HOOVER INSTITUTION,
STANFORD UNIVERSITY.

292 383 U.S. 301 292A (1966).
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292A 86 S.CT. 803, 15 L.ED.2D 769.

293 ID. AT 334.

294 ID. IN HIS DISSENT AS TO THE CONSTITUTIONALITY OF SECTION 5 IN SOUTH CAROLINA V.
KATZENBACH, JUSTICE BLACK NOTED: ONE OF THE MOST BASIC PREMISES UPON WHICH OUR STRUCTURE
OF GOVERNMENT WAS FOUNDED WAS THAT THE FEDERAL GOVERNMENT WAS TO HAVE CERTAIN SPECIFIC
AND LIMITED POWERS AND NO OTHERS, AND ALL OTHER POWER WAS TO BE RESERVED EITHER ‘TO THE
STATES RESPECTIVELY, OR TO THE PEOPLE.‘ CERTAINLY IF ALL THE PROVISIONS OF OUR CONSTITUTION
WHICH LIMIT THE POWER OF THE FEDERAL GOVERNMENT AND RESERVE OTHER POWER TO THE STATES
ARE TO MEAN ANYTHING, THEY MEAN AT LEAST THAT THE STATES HAVE POWER TO PASS LAWS AND
AMEND THEIR CONSTITUTIONS WITHOUT FIRST SENDING THEIR OFFICIALS HUNDREDS OF MILES AWAY
TO BEG FEDERAL AUTHORITIES TO APPROVE THEM. 883 U.S. AT 359. (FOOTNOTE OMITTED.)

295 ID. AT 335.

296 ID.

297 393 U.S. 544 (1969).

298 ID. AT 566. (EMPHASIS SUPPLIED.)

299 ID. AT 550-52.

300 IN THE ALLEN CASE, JUSTICE HARLAN, DISSENTING IN PART, OBSERVED: . . . THE COURT HAS NOW
CONSTRUED SECTION 5 TO REQUIRE A REVOLUTIONARY INNOVATION IN AMERICAN GOVERNMENT THAT
GOES FAR BEYOND THAT WHICH WAS ACCOMPLISHED BY SECTION 4. THE FOURTH SECTION OF THE ACT
HAD THE PROFOUNDLY IMPORTANT PURPOSE OF PERMITTING THE NEGRO PEOPLE TO GAIN ACCESS TO
THE VOTING BOOTHS OF THE SOUTH ONCE AND FOR ALL. BUT THE ACTION TAKEN BY CONGRESS IN
SECTION 4 PROCEEDED ON THE PREMISE THAT ONCE NEGROES HAD GAINED FREE ACCESS TO THE BALLOT
BOX, STATE GOVERNMENTS WOULD THEN BE SUITABLY RESPONSIVE TO THEIR VOICE, AND FEDERAL
INTERVENTION WOULD NOT BE JUSTIFIED. IN MOVING AGAINST ‘TESTS AND DEVICES‘ IN SECTION 4,
CONGRESS MOVED ONLY AGAINST THOSE TECHNIQUES THAT PREVENTED NEGROES FROM VOTING AT
ALL. CONGRESS DID NOT ATTEMPT TO RESTRUCTURE STATE GOVERNMENTS. THE COURT NOW READS
SECTION 5, HOWEVER, AS VASTLY INCREASING THE SPHERE OF FEDERAL INTERVENTION BEYOND THAT
CONTEMPLATED BY SECTION 4, DESPITE THE FACT THAT THE TWO PROVISIONS WERE DESIGNED SIMPLY
TO INTERLOCK. 393 U.S. AT 585-6.

301 400 U.S. 379 301A (1971).

301A 91 S.CT. 431, 27 L.ED.2D 476.

302 411 U.S. 526 302A (1973). IN GEORGIA, THE COURT HELD THAT THE ATTORNEY GENERAL COULD OBJECT
TO A PRECLEARANCE SUBMISSION EVEN THOUGH HE COULD NOT DETERMINE THAT A CHANGE HAD THE
PURPOSE OR EFFECT OF DENYING OR ABRIDGING THE RIGHT TO VOTE. IN OTHER WORDS IT HELD THAT THE
ATTORNEY GENERAL COULD VALIDLY PLACE THE BURDEN OF PROOF ON THE SUBMITTING JURISDICTION
THAT A CHANGE DID NOT HAVE SUCH A PURPOSE OR EFFECT.

302A 93 S.CT. 1702, 36 L.ED.2D 472.

303 354 F.SUPP. 1021 (D.D.C. 1973), AFFIRMED PER CURIAM (WITHOUT OPINION) 410 U.S. 962 (1973). SEE NOTE
36 INFRA.
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304 SEE CITY OF RICHMOND V. UNITED STATES, 422 U.S. 358, 370 304A (1075), WHEREIN THE COURT,
THROUGH A MAJORITY OPINION BY JUSTICE WHITE, EXPLAINED ITS PER CURIUM AFFIRMANCE IN CITY
OF PETERSBURG V. UNITED STATES, 410 U.S. 962 (1973).

304A 95 S.CT. 2296, 45 L.ED.2D 245.

305 422 U.S. 358 305A (1975).

305A 95 S.CT. 2296, 45 L.ED.2D 245.

306 ID. AT 370. FOR FURTHER ILLUSTRATIONS OF THE PROPORTIONAL REPRESENTATION PRINCIPLE AT
WORK, SEE ZIMMER V. MCKEITHEN, 485 F.2D 1297 (5TH CIRCUIT) (1973) (‘A COURT MAY IN ITS DISCRETION
OPT FOR A MULTI-MEMBER PLAN WHICH ENHANCES THE OPPORTUNITY FOR PARTICIPATION IN THE
POLITICAL PROCESSES ‘): AND KIRKSEY V. BOARD OF SUPERVISORS OF HINDS COUNTY, 528 F.2D 536 (5TH
CIRCUIT) (1976) (A SINGLE MEMBER DISTRICT PLAN WAS OVERTURNED UNTIL TWO SAFE SEATS OUT OF
FIVE WERE CREATED FOR THE COUNTY'S 40 PERCENT BLACK POPULATION). SEE ALSO CITY OF PORT
ARTHUR V. UNITED STATES, 517 F.SUPP. 987 (D.D.C. 1981) INFRA NOTE 50 AND ACCOMPANYING TEXTS.

307 430 U.S. 144 307A (1977). NATHAN DERSHOWITZ OF THE AMERICAN JEWISH CONGRESS HAS DESCRIBED
THE PRODUCT OF THE UJO CASE AS FOLLOWS: ‘THE WILLIAMSBURG SECTION OF BROOKLYN HAS
BEEN TORTUOUSLY GERRYMANDERED IN AN ATTEMPT TO ENSURE THE ELECTION OF MINORITY GROUP
MEMBERS.‘ DERSHOWITZ. ‘TAMPERING WITH THE VOTING RIGHTS ACT.‘ CONGRESS MONTHLY, MAY 1981,
AT 9. HE DESCRIBES THE RESULT FURTHER AS ‘THE INSTITUTIONALIZATION OF ETHNIC REPRESENTATION.‘

307A 97 S.CT. 996, 51 L.ED.2D 229.

308 AS PROFESSOR GEORGE C. COCHRAN OF THE UNIVERSITY OF MISSISSIPPI LAW SCHOOL TESTIFIED: IN
INTERPRETING THE DEFINITIONAL PARAMETERS OF DISTRICTS WHICH GIVE BLACKS AN OPPORTUNITY TO
ELECT THE CANDIDATE OF THEIR OWN CHOICE, THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA IS
IMPLEMENTING WHAT SEEMS TO BE 65 PERCENT VOTING DISTRICTS FOR COVERED JURISDICTIONS; THAT
IS, A 65 PERCENT LEVEL OF MINORITY POPULATION IN A GIVEN DISTRICT IS VIEWED BY THAT COURT
AS ONE WHICH WILL ‘GIVE BLACKS AN OPPORTUNITY TO ELECT A CANDIDATE OF THEIR CHOICE.‘ . . .
BUT THE 65 PERCENT RULE, WHICH IS BECOMING MORE AND MORE COMMON IN THIS SECTION 5
BUSINESS, IS SOMETHING THAT HAD ITS BEGINNING STAGE IN UNITED JEWISH ORGANIZATIONS AND IS
NOW BEING CARRIED OVER INTO A PROPER INTERPRETATION OF SECTION 5 AS TO WHETHER OR NOT
A GIVEN POLITICAL SUBDIVISION'S VOTING SCENARIO HAS THE EFFECT OF DENYING MINORITIES AN
OPPORTUNITY TO ELECT A CANDIDATE OF THEIR OWN CHOICE . . . IN THE UJO CASE, THE 65 PERCENT RULE
CAME FROM A PHONE CALL FROM AN UNKNOWN STAFF MEMBER AT THE VOTING RIGHTS SECTION OF THE
DEPARTMENT OF JUSTICE TO ATTORNEYS REPRESENTING THE STATE OF NEW YORK. SENATE HEARINGS,
FEBRUARY 25, 1982. ONE WITNESS REFERRED TO A CASE IN WHICH THE JUSTICE DEPARTMENT REQUIRED
THAT A 70 PERCENT MINORITY DISTRICT BE CREATED BEFORE IT WOULD AGREE TO PRECLEAR A SINGLE-
MEMBER DISTRICTING PLAN. SENATE HEARINGS, FEBRUARY 4, 1982, E. FREEMAN LEVERETT, ATTORNEY,
ELBERTON, GA.

309 393 U.S. 544 (1969).

310 BEER V. UNITED STATES, 425 U.S. 130 310A (1976) INVOLVED THE REJECTION BY THE ATTORNEY
GENERAL AND DISTRICT COURT OF A REAPPORTIONMENT PLAN SUBMITTED BY THE CITY OF NEW
ORLEANS, BECAUSE THE PLAN WOULD NOT HAVE PRODUCED BLACK REPRESENTATION ON THE CITY
COUNCIL PROPORTIONAL TO BLACK POPULATION IN THE CITY. THE SUPREME COURT REVERSED, HOLDING
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THAT SECTION 5 PROHIBITS ONLY THOSE VOTING CHANGES WHICH RESULT IN ‘RETROGRESSION IN THE
POSITION OF RACIAL MINORITIES WITH RESPECT TO THEIR EFFECTIVE EXERCISE OF THE ELECTORAL
FRANCHISE.‘ ID. AT 141.

310A 96 S.CT. 1357, 47 L.ED.2D 629.

311 THERNSTROM, ‘THE ODD EVOLUTION OF THE VOTING RIGHTS ACT,‘ 55 THE PUBLIC INTEREST 49, 50
(1979). SEE GENERALLY THIS ARTICLE FOR A DISCUSSION OF THE JUDICIAL EVOLUTION OF THE VOTING
RIGHTS ACT.

312 435 U.S. 110 (1978).

313 COMPARE SECTION 14(C)(2) OF THE ACT, WHICH PROVIDES: THE TERM ‘POLITICAL SUBDIVISION‘
SHALL MEAN ANY COUNTY OR PARISH, EXCEPT THAT WHERE REGISTRATION FOR VOTING IS NOT
CONDUCTED UNDER THE SUPERVISION OF A COUNTY OR PARISH, THE TERM SHALL INCLUDE ANY OTHER
SUBDIVISION OF A STATE WHICH CONDUCTS REGISTRATION FOR VOTING.

314 439 U.S. 32 (1978).

315 446 U.S. 156 315A (1980).

315A 100 S.CT. 1548, 64 L.ED.2D 119.

316 ID. SEE GENERALLY, MCCLELLAN, ‘FIDDLING WITH THE CONSTITUTION WHILE ROME BURNS; THE
CASE AGAINST THE VOTING RIGHTS ACT OF 1965,‘ 42 LA.L.REV. 1 (1981); KEADY & COCHRAN, ‘SECTION 5
OF THE VOTING RIGHTS ACT: A TIME FOR REVISION,‘ 69 KY.LAW J. 4 (1980).

317 THE COURT RELIED ON SOUTH CAROLINA V. KATZENBACH AND RECALLED THE DETERMINATIONS
BY CONGRESS WHICH UNDERGIRDED THE PRECLEARANCE REQUIREMENT. AS WITH THAT CASE, ROME'S
UPHOLDING OF THE CONSTITUTIONALITY OF THE ‘EFFECTS‘ TEST IN SECTION 5 WAS A HIGHLY LIMITED
ONE IN THIS REGARD. ID. AT 174.

318 517 F.SUPP. 987 (D.D.C. 1981).

319 ID. AT 1014, 1015.

320 446 U.S. 55 (1980).

321 423 F.SUPP. 384 (S.D. ALA. 1976).

322 571 F.2D 238 (5TH CIR. 1978).

323 446 U.S.AT 65.

324 ID. AT 60-61. JUSTICE STEWART NOTED: ‘IT IS APPARENT THAT THE LANGUAGE OF SECTION 2 NO MORE
THAN ELABORATES UPON THAT OF THE FIFTEENTH AMENDMENT, AND THE SPARSE LEGISLATIVE HISTORY
MAKES CLEAR THAT IT WAS INTENDED TO HAVE AN EFFECT NO DIFFERENT FROM THAT OF THE FIFTEENTH
AMENDMENT ITSELF.‘ THERE WAS NO APPARENT DISAGREEMENT WITH THIS FINDING FROM ANY OTHER
MEMBER OF THE COURT.

325 SENATE HEARINGS, JANUARY 28, 1982. EDWARD ERLER, PROFESSOR, NATIONAL HUMANITIES CENTER.
THE HEARINGS WERE UNPUBLISHED AT THE TIME OF THIS REPORT AND AVAILABLE ONLY IN TRANSCRIPT
FORM.
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326 SEE E.G. SENATE HEARINGS, FEBRUARY 12, 1982, DREW DAYS, PROFESSOR, YALE SCHOOL OF LAW;
JANUARY 28, 1982, LAUGHLIN MCDONALD, DIRECTOR, SOUTHERN REGIONAL OFFICE, AMERICAN CIVIL
LIBERTIES UNION. SEE ALSO H.R. REP. NO. 97-227, 31 (1981).

327 SENATE HEARINGS, JANUARY 27, 2982, U.S. SENATOR HOWARD METZENBAUM.

328 HEARINGS ON EXTENSION OF THE VOTING RIGHTS ACT BY THE HOUSE JUDICIARY SUBCOMMITTEE
ON CONSTITUTIONAL AND CIVIL RIGHTS (HEREINAFTER ‘HOUSE HEARINGS ‘), JUNE 25, 1981, WILBUR
COLOM, ESQ., PART III, AT 2102-03.

329 SEE E.G., SENATE HEARINGS, JANUARY 28, 1982, U.S. REPRESENTATIVE HENRY HYDE; BUNZEL,
‘VOTING RIGHTS HARDBALL‘ WALL ST. JOURNAL, MARCH 19, 1982; BRIMELOW, ‘UNCIVIL ACT‘ BARRON'S,
JANUARY 25, 1982.

330 HOUSE HEARINGS, JUNE 24, 1981. TESTIFYING IN SUPPORT OF THE AMENDMENT TO SECTION 2 WERE
JAMES BLACKSHER, DAVID WALBERT, AND ARMAND DERFNER, PART III, AT 2029-65.

331 AN EXAMPLE OF A WITNESS FAVORING THE HOUSE AMENDMENTS TO SECTION 2 WHO
NEVERTHELESS RECOGNIZED THE IMPORTANCE OF THE PROPOSED CHANGE IS VILMA MARTINEZ,
EXECUTIVE DIRECTOR. MEXICAN-AMERICAN LEGAL DEFENSE AND EDUCATION FUND, JANUARY 27, 1982.

332 SENATE HEARINGS, FEBRUARY 1, 1982. U.S. REPRESENTATIVE M. CALDWELL BUTLER.

333 SENATE HEARINGS, JANUARY 28, 1982. U.S. REPRESENTATIVE HENRY HYDE.

334 IN COVERED JURISDICTIONS UNDER SECTION 5, IT IS NECESSARY TO PRECLEAR ONLY CHANGES
IN VOTING QUALIFICATIONS, PREREQUISITES TO VOTING, OR STANDARDS, PRACTICES, OR PROCEDURES
WITH RESPECT TO VOTING DIFFERENT FROM THOSE IN EFFECT IN THE JURISDICTIONS ON THE DATES IN
WHICH THE TRIGGER FORMULAS WERE APPLICABLE.

335 ON THE CENTRALITY OF INTENT ANALYSIS TO CIVIL RIGHTS LAW GENERALLY, SEE SENATE
HEARINGS, FEBRUARY 2, 1982, MICHAEL LEVIN, PROFESSOR, CITY COLLEGE OF NEW YORK.

336 446 U.S. 55 (1980).

337 THERE WAS NO DISAGREEMENT ON THIS POINT AMONG THE JUSTICES. IN ADDITION, THE CARTER
ADMINISTRATION JUSTICE DEPARTMENT, IN FILING ITS BRIEF FOR APPELLEES IN MOBILE, DESCRIBED
SECTION 2 AS A ‘REARTICULATION‘ OF THE FIFTEENTH AMENDMENT. BRIEF OF THE UNITED STATES AS
AMICUS CURIAE AT 84, CITY OF MOBILE V. BOLDEN, 446 U.S. 55 (1980).

338 MUCH OF THE CONFUSION REGARDING THE INTENT CONTROVERSY HAS, IN PART, BEEN DUE TO THE
FAILURE OF SOME TO ACKNOWLEDGE THAT A DISCRIMINATORY PURPOSE MAY ALSO BE PROVEN BY A
SHOWING THAT A LAW HAS BEEN ‘MAINTAINED‘ OR ‘OPERATED‘ FOR SUCH A PURPOSE, NOT SIMPLY THAT

IT WAS ORIGINALLY ENACTED FOR THIS PURPOSE. SEE, E.G., WHITCOMB V. CHAVIS, 403 U.S. 124, 149 338A

(1979); WHITE V. REGESTER, 412 U.S. 755, 769 338B (1973).

338A 91 S.CT. 1858, 29 L.ED.2D 363.

338B 92 S.CT. 2332, 37 L.ED.2D 314.

339 446 U.S. AT 63.
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340 ID. AT 63.

341 SEE E.G., SENATE HEARINGS, FEBRUARY 4, 1982, U.S REPRESENTATIVE JAMES SENSENBRENNER;
FEBRUARY 11, 1982, FRANK PARKER, DIRECTOR, VOTING RIGHTS PROJECT, LAWYERS COMMITTEE FOR
CIVIL RIGHTS UNDER LAW.

342 SEE E.G., SENATE HEARINGS, FEBRUARY 1, 1982. DAVID WALBERT, ATTORNEY AND FORMER
PROFESSOR, EMORY UNIVERSITY SCHOOL OF LAW; FEBRUARY 25, 1982, ARCHIBALD COX, PROFESSOR,
HARVARD UNIVERSITY LAW SCHOOL, REPRESENTING COMMON CAUSE.

343 SEE E.G., SENATE HEARINGS, JANUARY 28, 1982, LAUGHLIN MCDONALD, DIRECTOR, SOUTHERN
REGIONAL OFFICE, AMERICAN CIVIL LIBERTIES UNION; FEBRUARY 4, 1982, U.S. REPRESENTATIVE JAMES
SENSENBRENNER.

344 SEE E.G., SENATE HEARINGS, FEBRUARY 1, 1982, STEVEN SUITTS, EXECUTIVE DIRECTOR, SOUTHERN
REGIONAL COUNCIL.

345 SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301 345A (1966), THE COURT NOTES AT 334, ‘THE ACT
SUSPENDS NEW VOTING REGULATIONS PENDING SCRUTINY BY FEDERAL AUTHORITIES TO DETERMINE
WHETHER THEIR USE WOULD VIOLATE THE FIFTEENTH AMENDMENT. THIS POWER MAY HAVE BEEN
AN UNCOMMON EXERCISE OF CONGRESSIONAL POWER, AS SOUTH CAROLINA CONTENDS BUT THE
COURT HAS RECOGNIZED THAT EXCEPTIONAL CONDITIONS CAN JUSTIFY LEGISLATIVE MEASURES NOT
OTHERWISE APPROPRIATE.‘

345A 86 S.CT. 803, 15 L.ED.2D 769.

346 SEE SUPRA NOTE 77. SEE ALSO, CITY OF ROME V. UNITED STATES, 446 U.S. 156 346A (1980) IN WHICH
IT WAS AGAIN NOTED ‘THAT CONGRESS HAD THE AUTHORITY TO REGULATE STATE AND LOCAL VOTING
THROUGH THE PROVISIONS OF THE VOTING RIGHTS ACT,‘ 179-180, AND THAT THE 1975 EXTENSION, ‘WAS
PLAINLY A CONSTITUTIONAL METHOD OF ENFORCING THE FIFTEENTH AMENDMENT,‘ ID. AT 2.

346A 100 S.CT. 1548, 64 L.ED.2D 119.

347 ID.

348 SENATE HEARINGS, FEBRUARY 12, 1982, DISCUSSION BETWEEN U.S. SENATOR CHARLES MATHIAS
AND DREW DAYS, PROFESSOR, YALE SCHOOL OF LAW, REGARDING ATTORNEY GENERAL KATZENBACH'S
TESTIMONY IN THE 1965 HEARINGS ABOUT THE ORIGINAL INTENT OF THE VOTING RIGHTS ACT.

349 1965 SENATE HEARINGS, NICHOLAS DEB. KATZENBACH, ATTORNEY GENERAL OF THE UNITED STATES,
MARCH 25, 1965, AT 191-2.

350 SEE SUPRA NOTE 81. SEE ALSO 1965 SENATE HEARINGS AT 208 IN WHICH ATTORNEY GENERAL
KATZENBACH AGREED WITH SENATOR DIRKSEN IN HIS ASSESSMENT OF SECTION 2 AS ‘ALMOST A
REPHRASING OF THE 15TH AMENDMENT.‘ IT IS ALSO WORTH NOTING THAT KATZENBACH WAS DISCUSSING
THE ACT IN TERMS OF ITS ORIGINAL OBJECTIVES-- EQUAL ACCESS TO REGISTRATION AND THE BALLOT.
THE JUDICIAL EVOLUTION THAT LATER OCCURRED, SEE SUPRA SECTION III, CLEARLY TRANSFORMED
THE ACT INTO ONE FOCUSED UPON THE ELECTORAL PROCESS ITSELF. KATZENBACH DID NOT ALLUDE TO
SUCH ISSUES AS ANNEXATIONS, ELECTION SYSTEMS, DISTRICTING AND APPORTIONMENT ISSUES, AND
THE LIKE. HE COULD NOT HAVE FORESEEN THE MARKED METAMORPHOSIS OF THE VOTING RIGHTS ACT
IN HIS 1965 TESTIMONY.
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351 446 U.S.AT 63.

352 412 U.S. 755 352A (1973).

352A 93 S.CT. 2332, 37 L.ED.2D 314.

353 446 U.S. AT 69. SEE ALSO GRAVES V. BARNES, 343 F.SUPP. 704 (W.D. TEX. 1972) WHICH DISCUSSES AT
SOME LENGTH THE VOTING RIGHTS BACKGROUND IN DALLAS AND BEXAR COUNTIES (TEXAS) THAT WAS
BEFORE THE COURT IN WHITE V. REGESTER. GRAVES WAS AFFIRMED BY THE SUPREME COURT IN WHITE
V. REGESTER. THERE CAN BE LITTLE DOUBT THAT THERE WAS SUBSTANTIAL DISCRIMINATORY PURPOSE
AT WORK IN THESE COUNTIES ON THE BASIS OF THE DISTRICT COURT'S FINDINGS IN GRAVES. IT IS ALSO

INTERESTING TO NOTE THAT IN GAFFNEY V. CUMMINGS, 412 U.S. 735 353A (1973), DECIDED ON THE SAME DAY
AS WHITE, THE COURT POINTED OUT AT 754 THAT MULTIMEMBER DISTRICTS MIGHT BE VULNERABLE ‘IF
RACIAL OR POLITICAL GROUPS HAVE BEEN FENCED OUT OF THE POLITICAL PROCESS AND THEIR VOTING
STRENGTH INVIDIOUSLY MINIMIZED.‘

353A 93 S.CT. 2321, 37 L.ED.2D 298.

354 446 U.S.AT 94, 102-3. (JUSTICE WHITE DISSENTING) THE PRIMARY DIFFERENCE BETWEEN JUSTICE
WHITE'S FINDINGS AND THAT OF JUSTICE STEWART LAY IN THE FACT THAT JUSTICE WHITE FOUND THAT
THE FACTS GAVE RISE TO AN INFERENCE OF DISCRIMINATORY PURPOSE, WHILE JUSTICE STEWARD DID
NOT. THEY DID NOT DISAGREE ON THE PROPER STANDARD OF PROOF ITSELF-- THE INTENT STANDARD.
PROPONENTS OF THE RESULTS TEST ARE NOT ONLY IN CONFLICT WITH THE COURT ITSELF ON THE
MEANING OF WHITE BUT THEY ARE IN CONFLICT WITH SEVERAL LOWER COURTS UPON WHICH THEY
WOULD LIKE TO RELY FOR A DEFINITION OF THE RESULTS TEST. PROPONENTS OFTEN RELY UPON A TEST
ARTICULATED IN THE FIFTH CIRCUIT IN ZIMMER V. MCKEITHEN, 485 F.2D 1298 (1973); YET AT THE SAME TIME
ARE EXPLICIT IN REJECTING ONE OF THE MAJOR FACTORS INVOLVED IN THIS TEST; ‘RESPONSIVENESS OF
ELECTED OFFICIALS TO MINORITY COMMUNITY‘ WHICH THE HOUSE REPORT REJECTS AS TOO ‘HIGHLY
SUBJECTIVE‘, H.R. REP. NO. 97-227 AT 30.

355 446 U.S. AT 63.

356 SEE SUPRA NOTE 75.

357 426 U.S. 229, 239, 245 357A (1976). A FOOTNOTE IN WASHINGTON DISAPPROVING SEVERAL LOWER
COURT DECISIONS DID NOT INCLUDE ANY VOTING CASES. ID. AT NOTE 12. THE REQUIREMENT OF
DISCRIMINATORY PURPOSE FOR ANTEDATED WASHINGTON V. DAVIS, HOWEVER, SEE, E.G., YICK WO V.

HOPKINS, 118 U.S. 356 357B (1886) (‘THOUGH THE LAW ITSELF BE FAIR ON ITS FACE AND IMPARTIAL
IN APPEARANCE, YET IF IT IS APPLIED AND ADMINISTERED BY PUBLIC AUTHORITY WITH AN EVIL
EYE AND AN UNEQUAL HAND, SO AS PRACTICABLY TO MAKE UNJUST AND ILLEGAL DISCRIMINATION
BETWEEN PERSONS IN SIMILAR CIRCUMSTANCES . . . THE DENIAL OF EQUAL JUSTICE IS STILL WITHIN THE

PROHIBITION OF THE CONSTITUTION. ‘); SNOWDEN V. HUGHES 321 U.S. 1, 8 357C (1944) (‘THE UNLAWFUL
ADMINISTRATION BY STATE OFFICERS OF A STATE STATUTE FAIR ON ITS FACE RESULTING IN ITS
UNEQUAL APPLICATION TO THOSE WHO ARE ENTITLED TO BE TREATED ALIKE IS NOT A DENIAL OF
EQUAL PROTECTION UNLESS THERE IS SHOWN TO BE PRESENT IN IT AN ELEMENT OF INTENTIONAL
OR PURPOSEFUL DISCRIMINATION.‘) THE REQUIREMENT OF INTENT OR PURPOSE AS A FUNDAMENTAL
ELEMENT OF CIVIL RIGHTS LAW IS AS OLD AS THE DEVELOPMENT OF SUCH LAW ITSELF.

357A 96 S.CT. 2040, 48 L.ED.2D 597.
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357B 6 S.CT. 1064, 30 L.ED. 220.

357C 64 S.CT. 397, 88 L.ED. 497.

357D 93 S.CT. 2686, 37 L.ED.2D 548.

357E 84 S.CT. 603, 37 L.ED.2D 512.

357F 65 S.CT. 1276, 89 L.ED. 1692.

358 VILLAGE OF ARLINGTON HEIGHTS V. METROPOLITAN HOUSING DEVELOPMENT AUTHORITY, 429 U.S.
252, 265, 271 (1977). SEE ALSO MEMPHIS V. GREEN, 451 U.S. 100 (INTERPRETING SECTION 1981 OF TITLE 42, A
CODIFICATION OF THE THIRTEENTH AMENDMENT, TO REQUIRE PURPOSEFUL DISCRIMINATION.)

359 442 U.S. 256 359A (1979).

359A 99 S.CT. 2282, 60 L.ED.2D 870.

360 442 U.S.AT 272, 273. THE FEENEY CASE IS ALSO IMPORTANT IN ELABORATING UPON THE IDEA OF
‘DISCRIMINATORY PURPOSE.‘ AS THE COURT OBSERVED: ‘DISCRIMINATORY PURPOSE‘ IMPLIES MORE
THAN INTENT AS VOLITION OR INTENT AS AWARENESS OF CONSEQUENCES . . . IT IMPLIES THAT THE
DECISION MAKER SELECTED OR REAFFIRMED A PARTICULAR COURSE OF ACTION AT LEAST IN PART
‘BECAUSE OF‘ NOT MERELY ‘IN SPITE OF‘ ITS ADVERSE CONSEQUENCES UPON AN IDENTIFIABLE GROUP.
SEE ALSO 442 U.S.AT 279, NOTE 25 IN WHICH THE COURT REJECTS THE NOTION OF INTENT OR PURPOSE
BEING SYNONYMOUS WITH THE NOTION OF THE FORESEEABILITY OF THE DISPARATE IMPACT OF AN
ACTION, WHILE AT THE SAME TIME RECOGNIZING THIS FACTOR AS SIMPLE EVIDENCE WHICH MAY HAVE
A RELEVANT BEARING ON THE ISSUE; SENATE HEARINGS, FEBRUARY 2, 1982, MICHAEL LEVIN, PROFESSOR,
CITY COLLEGE OF NEW YORK.

361 413 U.S. 189, 205 (1973).

362 638 F.2D 1239 (5TH CIR. 1981).

363 639 F.2D 1358 (5TH CIR. 1981).

364 WHILE SEVERAL WITNESSES HAVE EMPHASIZED THE POINT THAT THROUGHOUT OUR JUDICIAL
HISTORY, THE COURTS HAVE GENERALLY REFUSED TO EXAMINE THE MOTIVES OF LEGISLATORS, WHAT
THEY DO NOT EMPHASIZE IS THAT THROUGH THIS SAME HISTORY THE COURTS HAVE ALSO REFUSED
TO LOOK BEYOND THE FACE OF A STATUTE TO IDENTIFY DISCRIMINATION. THERE ARE FEW, IF ANY,
CASES PRIOR TO GOMILLION V. LIGHTFOOT, 364 U.S. 339 (1960) IN WHICH THE SUPREME COURT STRUCK
DOWN A STATUTE WHICH WAS NOT DISCRIMINATORY ON ITS FACE. IT WAS IN GOMILLION AND IN

DICTUM IN LASSITER COUNTY V. NORTHAMPTON COUNTY BOARD OF ELECTIONS, 360 U.S. 45 364A (1959)
THAT THE COURT FIRST BEGAN TO SUGGEST THAT A STATUTE COULD BE STRUCK DOWN BECAUSE OF
DISCRIMINATORY INTENT EVEN THOUGH THERE WAS NO DISCRIMINATION ON THE FACE OF A STATUTE.
SEE ALSO PALMER V. THOMPSON, 403 U.S. 217 (1971). THIS, THEN, REPRESENTED A SIGNIFICANT ADVANCE
FOR CIVIL RIGHTS PLAINTIFFS. PRACTICES THAT HAD EARLIER BEEN BEYOND ATTACK BECAUSE COURTS
COULD NOT INQUIRE INTO LEGISLATIVE MOTIVES COULD NOW BE DECLARED UNCONSTITUTIONAL IF A
DISCRIMINATORY MOTIVE COULD BE DEMONSTRATED. PROPONENTS OF THE EFFECTS TEST NOW WANT
TO TAKE THIS DEVELOPMENT ONE STEP FURTHER. THEY WANT TO STRIKE DOWN STATUTES THAT ARE NOT
DISCRIMINATORY ON THEIR FACE EVEN WHERE NO INTENT TO DISCRIMINATE HAS BEEN DEMONSTRATED.
THIS IS NOT A REVERSION TO THE OLD STANDARD OF REFUSING TO LOOK AT INTENT BUT RATHER
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A PERVERSION OF THE NEW EXCEPTION TO THAT STANDARD WHICH PERMITS MOTIVE TO TAINT AN
OTHERWISE ACCEPTABLE PRACTICE.

364A 79 S.CT. 985, 3 L.ED.2D 1072.

365 426 U.S. 229, 242 (1976).

366 429 U.S. 252, 266 (1977).

367 ID. AT 266-68.

368 SEE, E.G. SIMON, ‘RACIALLY PREJUDICED GOVERNMENT ACTION: A MOTIVATION THEORY OF
THE CONSTITUTIONAL BAN AGAINST RACIAL DISCRIMINATION,‘ 15 SAN DIEGO LAW REV. 1041 (1968)
AT 1098 WHERE THE AUTHOR DISCUSSES ADDITIONAL TYPES OF EVIDENCE FROM WHICH THE
CIRCUMSTANTIAL INFERENCE OF INSTITUTIONAL MOTIVATION MAY BE DRAWN: (1) OVERTLY RACIAL
RULES OR REGULATIONS THAT MAY (A) BE SYMPTOMATIC TO PREJUDICE, (B) SINGLE OUT A MINORITY
RACIAL GROUP OR GROUPS FOR CLEAR DISADVANTAGE, OR (C) HAVE NEITHER OF THESE RACIAL
CHARACTERISTICS, OR SHARE ONE OR THE OTHER TO MORE INCOMPLETE EXTENT; (2) EVIDENCE THAT
THE ACTION SIGNIFICANTLY DISADVANTAGES A MEMBER OR MEMBERS OF A MINORITY RACIAL GROUP
RELATIVE TO OTHERS WITHIN THE RELEVANT POPULATION; (3) AN EXPLANATION OF THE PURPORTEDLY
INNOCENT GOALS OF THE CHALLENGED ACTION THAT IS SUFFICIENTLY CONTEXTUALLY PECULIAR
TO WARRANT DISBELIEF, (4) EVIDENCE THAT THE ACTION'S PURPORTEDLY INNOCENT GOALS COULD
HAVE BEEN ACCOMPLISHED BY REASONABLY AVAILABLE ALTERNATIVE MEANS WITH A SIGNIFICANTLY
LESS RACIALLY DISPROPORTIONATE EFFECT; (5) JUDICIAL OR ADMINISTRATIVE DECISIONS THAT ASSIGN
RACE AS ONE OF THE GROUNDS OF DECISION; (6) AN INSTITUTIONAL ADMISSION, AS FOR EXAMPLE A
PREAMBLE OF LEGISLATION RACIALLY NEUTRAL ON ITS FACE THAT RECITES A RACIAL PURPOSE OR
AN ADMISSION BY COUNSEL REPRESENTING THE INSTITUTION THAT TOOK THE CHALLENGED ACTION;
(7) EVIDENCE OF A CONTEXTUAL PECULIARITY IN THE PROCESS THAT LED TO THE CHALLENGED
ACTIONS, AS, FOR EXAMPLE, THE OMISSION OF A REQUIRED OR CUSTOMARY HEARING; (8) EVIDENCE
THAT THE SPECIFIC MEMBERSHIP INSTITUTION HAS PREVIOUSLY BEEN FOUND TO HAVE ENGAGED IN
RACIALLY PREJUDICED ACTIONS; (9) EVIDENCE OF A SOCIAL-POLITICAL BACKGROUND OR CONTEXT
SUGGESTIVE OF RACIAL PREJUDICE; (10) EVIDENCE OF THE DATA AND ARGUMENTS, WHETHER BY
OUTSIDERS OR MEMBERS, PRESENTED TO THE INSTITUTION DURING THE INFORMATION GATHERING AND
DELIBERATIVE PROCESSES THAT LED TO THE ACTION. SEE ALSO GENERALLY ELV. ‘LEGISLATIVE AND
ADMINISTRATIVE MOTIVATION IN CONSTITUTIONAL LAW‘, 79 YALE L.J. 1205 (1970); BREST ‘IN DEFENSE OF
THE ANTI-DISCRIMINATION PRINCIPLE‘, 90 HARVARD LAW REV. 1 (1970); GOODMAN ‘DE FACTO SCHOOL
DESEGREGATION: A CONSTITUTIONAL AND EMPIRICAL ANALYSIS‘, 60 CALIFORNIA LAW REV. 275 (1972).

369 SEE, E.G., APPELANT'S REPLY BRIEF, FRANK R. PARKER, LAWYERS' COMMITTEE FOR CIVIL RIGHTS
UNDER LAW, KIRKSEY V. CITY OF JACKSON, NO. 81-4058 (5TH CIR. 1981) AT 10: THE ABSENCE OF A
'SMOKING GUN' IN THE 1908 LEGISLATIVE HISTORY DOES NOT, CONTRARY TO DEFENDANTS' ARGUMENT,
NEGATE THE EVIDENCE OF DISCRIMINATORY PURPOSE . . . AND THUS CIRCUMSTANTIAL EVIDENCE IS
HIGHLY PROBATIVE. MOREOVER, THE BRIEF CITED AS EVIDENCE OF DISCRIMINATORY PURPOSE: (A)
THE EXTENSIVE PERCEPTION THAT BLACKS WERE A POLITICAL THREAT THROUGHOUT THIS PERIOD;
(B) THAT AT-LARGE VOTING WAS VIEWED BY AT LEAST ONE LEGISLATIVE LEADER WHO SUPPORTED
THIS LEGISLATION AS A PURPOSEFUL DEVICE TO PREVENT BLACK POLITICAL PARTICIPATION; (C)
THE INEVITABLE AND FORESEEABLE CONSEQUENCES OF THIS LEGISLATION WAS TO EXCLUDE BLACK
REPRESENTATION; (D) IN FACT, IT HAS HAD THIS EFFECT IN JACKSON; AND (E) REMARKS BY SINGLE
LEGISLATORS WHICH TOGETHER WITH OTHER SUPPORTIVE EVIDENCE OF DISCRIMINATORY INTENT, ‘HAVE
PROVIDED A FIRM BASIS FOR FINDINGS OF INVIDIOUS PURPOSE IN CASES WITHIN THIS CIRCUIT.‘
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370 SENATE HEARINGS, FEBRUARY 25, 1982. IRVING YOUNGER, WILLIAMS AND CONNOLLY, FORMER
PROFESSOR, CORNELL UNIVERSITY SCHOOL OF LAW.

371 SENATE HEARINGS, JANUARY 28, 1982, OPENING STATEMENT, U.S. SENATOR ORRIN G. HATCH.

372 SENATE HEARINGS, JANUARY 27, 1982, BENJAMIN L. HOOKS, EXECUTIVE DIRECTOR, NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE.

373 SENATE HEARINGS, FEBRUARY 12, 1982, JAMES F. BLUMSTEIN, PROFESSOR, VANDERBILT UNIVERSITY
SCHOOL OF LAW.

374 SEE SUPRA NOTE 104. WITH RESPECT TO THE SECTION 5 ‘EFFECTS‘ TEST THERE IS AT LEAST AN
OBJECTIVE STANDARD BY WHICH TO JUDGE THE IMPACT OF CHANGES UPON MINORITIES, I.E. THE STATUS
QUO ANTE. THUS THE ‘RETROGRESSION‘ STANDARD ESTABLISHED IN BEER HAS AT LEAST SOME MEANING
INDEPENDENT OF PROPORTIONAL REPRESENTATION, WHATEVER OTHER DIFFICULTIES THERE MAY BE
WITH THIS STANDARD. 425 U.S. 130 (1976). WHEN EXISTING LAWS ARE EVALUATED, HOWEVER-- AS OPPOSED
SOLELY TO CHANGES IN THE LAW-- AS THEY WOULD BE UNDER THE SECTION 2 RESULTS TEST, THERE
IS NO POSSIBILITY OF A SIMILAR STANDARD TO THAT SUGGESTED IN BEER. IN SHORT, THERE IS NO
STANDARD SHORT OF COMPARING ACTUAL REPRESENTATION OF MINORITIES WITH THE REPRESENTATION
TO WHICH THEY WOULD BE ‘ENTITLED UNDER A PROPORTIONAL REPRESENTATION REQUIREMENT. SEE
SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES FOR CIVIL
RIGHTS WILLIAM BRADFORD REYNOLDS. PROFESSOR O'ROURKE HAS FURTHER OBSERVED: A CHALLENGE
TO AN AT-LARGE SYSTEM OF NECESSITY MUST BE PREDICATED ON A COMPARISON BETWEEN ELECTORAL
OPPORTUNITY UNDER THE EXISTING PLAN AND THE OPPORTUNITY THAT WOULD OR MIGHT PREVAIL
UNDER ONE OR MORE ALTERNATIVES. IF THE ALTERNATIVES NEED NOT BE LIMITED TO THOSE WHICH FIT
WITHIN THE EXISTING STRUCTURE OF GOVERNMENT OR THE CURRENT SIZE OF THE LOCAL GOVERNING
BODY, THEN THERE IS LITTLE TO PREVENT THE CONSIDERATION OF PROPORTIONAL REPRESENTATION AS
THE MODEL AGAINST WHICH THE CURRENT SYSTEM COULD BE EVALUATED. STATEMENTS SUBMITTED
TO THE SUBCOMMITTEE ON THE CONSTITUTION BY TIMOTHY O'ROURKE, PROFESSOR, UNIVERSITY OF
VIRGINIA, MARCH 3, 1982.

375 AS THE SUPREME COURT IN MOBILE SAID IN REJECTING THE RESULTS TEST PROPOSED BY JUSTICE
MARSHALL FOR THE FIFTEENTH AMENDMENT AND SECTION 2. MR. JUSTICE MARSHALL'S DISSENTING
OPINION WOULD DISCARD THESE FIXED PRINCIPLES (OF LAW) IN FAVOR OF A JUDICIAL INVENTIVENESS
THAT WOULD GO FAR TOWARD MAKING THIS COURT A SUPER-LEGISLATURE . . . WE ARE NOT FREE TO DO
SO. 446 U.S. 55, 76.

376 SEE NOTE 130 INFRA.

377 SENATE HEARINGS, FEBRUARY 4, 1982, U.S. REPRESENTATIVE JAMES SENSENBRENNER.

378 SENATE HEARINGS, FEBRUARY 12, 1982, JULIUS L. CHAMBERS, PRESIDENT, NAACP LEGAL DEFENSE
FUND, INC.

379 SENATE HEARINGS, JANUARY 27, 1982, VILMA MARTINEZ, EXECUTIVE DIRECTOR, MEXICAN
AMERICAN LEGAL DEFENSE AND EDUCATIONAL FUND.

380 SENATE HEARINGS, FEBRUARY 25, 1982, ARCHIBALD COX, PROFESSOR, HARVARD UNIVERSITY
SCHOOL OF LAW, REPRESENTING COMMON CAUSE.

381 ON OCCASION, THERE WERE EVEN DIFFERENCES OF OPINION AMONG THE SAME WITNESS IN THEIR
TESTIMONY BEFORE THE HOUSE AND THE SENATE. SEE, E.G., TESTIMONY OF DREW DAYS, PROFESSOR,
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YALE SCHOOL OF LAW, SENATE HEARINGS, FEBRUARY 12, 1982; HOUSE HEARINGS, JUNE 25, 1981; HENRY
MARSH, MAYOR, RICHMOND, VIRGINIA, SENATE HEARINGS, JANUARY 28, 1982, HOUSE HEARINGS, MAY 20,
1981.

382 IT IS WORTH NOTING THAT THERE SEEMS TO BE AT LEAST SOME SEMANTICAL DIFFERENCES AS
TO WHAT ‘PROPORTIONAL REPRESENTATION‘ MEANS. SEE E.G. SENATE HEARINGS, JANUARY 27, 1982.
BENJAMIN HOOKS, EXECUTIVE DIRECTOR, NAACP (‘I THINK THERE IS A BIG DIFFERENCE BETWEEN
PROPORTIONAL REPRESENTATION AND REPRESENTATION IN PROPORTION TO MINORITY POPULATION.‘):
SENATE HEARINGS, FEBRUARY 12, 1982. DREW DAYS, PROFESSOR, YALE SCHOOL OF LAW (DENYING THAT A
JUSTICE DEPARTMENT REQUIREMENT AMOUNTED TO PROPORTIONAL REPRESENTATION THAT REQUIRED
AT LEAST ONE DISTRICT IN A FOUR DISTRICT COMMUNITY, WITH A 25 PERCENT MINORITY POPULATION, BE
STRUCTURED TO ELECT A MINORITY REPRESENTATIVE.) SEE ALSO SENATE HEARINGS, JANUARY 28, 1982.
HENRY MARSH, MAYOR, RICHMOND, VIRGINIA; FEBRUARY 11 1982. FRANK PARKER, DIRECTOR, VOTING
RIGHTS PROJECT, LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW; IN WHICH FUNDAMENTAL
DISAGREEMENT WAS EXPRESSED ON WHETHER OR NOT THE RICHMOND AND PETERSBURG CASES
INVOLVED PROPORTIONAL REPRESENTATION.

383 SENATE HEARINGS, FEBRUARY 12, 1982, HENRY ABRAHAM, PROFESSOR, UNIVERSITY OF VIRGINIA.

384 SEE, E.G., SENATE HEARINGS, JANUARY 27, 1982, WALTER BERNS, RESIDENT SCHOLAR, AMERICAN
ENTERPRISE INSTITUTE; BERNS, ‘VOTING RIGHTS AND WRONG‘, COMMENTARY, MARCH 1982 AT 31; SEE
ALSO THE FEDERALIST NO. 10 IN WHICH JAMES MADISON DISCUSSES THE CONCERN OF THE DRAFTERS OF
THE CONSTITUTION ABOUT THE DEVELOPMENT OF ‘FACTIONS‘ IN THE NEW NATION.

385 SECTION 4(F)(2) INCLUDES WITHIN THE CATEGORY OF GROUPS PROTECTED UNDER THE VOTING
RIGHTS ACT ‘LANGUAGE MINORITY‘ GROUPS. SUCH ‘LANGUAGE MINORITIES‘ ARE DEFINED TO INCLUDE
AMERICAN INDIANS, ALASKAN NATIVES, ASIAN AMERICANS, AND THOSE OF SPANISH HERITAGE. SECTION
14(C)(2).

386 HR. REP. NO. 97-227 AT 29 (1981).

387 THE SIGNIFICANCE OF THIS DISTINCTION WAS NOTED BY MR. RIOS WHO DESCRIBED ‘TWO STAGES
OF LITIGATION, THAT IS, THE PROVING YOUR CASE PART AND THEN THE REMEDY PART.‘ HE TESTIFIED
FURTHER THAT ‘ONCE THE FACTORS DELINEATED IN ZIMMER AND WHITE HAVE BEEN ESTABLISHED THEN
THE COURTS DO REQUIRE THAT YOU GO TO SINGLE-MEMBER DISTRICTS BUT THAT IS AT THE REMEDY
STAGE.‘ SENATE HEARINGS, FEBRUARY 4, 1982, ROLANDO RIOS, LEGAL DIRECTOR, SOUTHWEST VOTER
REGISTRATION EDUCATION PROJECT.

388 FOR FURTHER DISCUSSION OF THE CONCEPT OF RACIAL ‘ENTITLEMENTS‘, SEE SENATE HEARINGS,
FEBRUARY 12, 1982, JAMES BLUMSTEIN, PROFESSOR, VANDERBILT UNIVERSITY SCHOOL OF LAW.
PROFESSOR BLUMSTEIN TESTIFIED THAT THE PROPOSED CHANGE IN SECTION 2, IF THEORETICALLY BASED
AT ALL IMPLIED ‘AN UNDERLYING THEORY OF SOME AFFIRMATIVE, RACE-BASED ENTITLEMENTS.‘ LATER
IN HIS TESTIMONY HE CHARACTERIZED THIS THEORY AS FOLLOWS: ‘BASICALLY, IT CHANGES THE NOTION
FROM A FAIR SHAKE TO A FAIR SHARE, A PIECE OF THE ACTION, BASED UPON RACIAL ENTITLEMENTS,
AND THAT IS WHAT I FIND OBJECTIONABLE.‘

389 SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
FRENCH SMITH.

390 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.
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391 SENATE HEARINGS, FEBRUARY 12, 1982, DONALD HOROWITZ, PROFESSOR, DUKE UNIVERSITY
SCHOOL OF LAW.

392 LETTER FROM JOSEPH BISHOP, JR., PROFESSOR, YALE SCHOOL OF LAW, TO SENATOR ORRIN G. HATCH,
CHAIRMAN, SENATE JUDICIARY SUBCOMMITTEE ON THE CONSTITUTION, JANUARY 21, 1982.

393 SENATE HEARINGS, FEBRUARY 12, 1982, HENRY ABRAHAM, PROFESSOR, UNIVERSITY OF VIRGINIA.
FOR OTHER SELECTED QUOTES ON SECTION 2 AND PROPORTIONAL REPRESENTATION, SEE ATTACHMENT B.

394 SEE, E.G., SENATE HEARINGS, FEBRUARY 25, 1982, ARCHIBALD COX, PROFESSOR, HARVARD
UNIVERSITY LAW SCHOOL, REPRESENTING COMMON CAUSE: FEBRUARY 25, 1982. DAVID BRINK,
PRESIDENT, AMERICAN BAR ASSOCIATION; FEBRUARY 4, 1982, U.S. REPRESENTATIVE JAMES
SENSENBRENNER.

395 H.R. REP. NO. 97-227 AT 30 (1981).

396 THE SUPREME COURT IN MOBILE WAS CONFRONTED WITH A SIMILAR DISCLAIMER OF
PROPORTIONAL REPRESENTATION BY JUSTICE MARSHALL IN HIS DISSENT. IN RESPONSE, THE COURT
OBSERVED: THE DISSENTING OPINION SEEKS TO DISCLAIM THIS DESCRIPTION OF ITS THEORY (RESULTS
TEST) BY SUGGESTING THAT A CLAIM OF VOTE DILUTION MAY REQUIRE, IN ADDITION TO PROOF OF
ELECTORAL DEFEAT, SOME EVIDENCE OF ‘HISTORICAL AND SOCIAL‘ FACTORS INDICATING THAT THE
GROUP IN QUESTION IS WITHOUT POLITICAL INFLUENCE . . . PUTTING TO THE SIDE THE EVIDENT FACT
THESE GAUZY SOCIOLOGICAL CONSIDERATIONS HAVE NO CONSTITUTIONAL BASIS, IT REMAINS FAR FROM
CERTAIN THAT THEY COULD IN ANY PRINCIPLED MANNER, EXCLUDE THE CLAIMS OF AN DISCRETE
POLITICAL GROUP THAT HAPPENS FOR WHATEVER REASON TO ELECT FEWER OF ITS CANDIDATES THAN
ARITHMETIC INDICATES IT MIGHT. INDEED, THE PUTATIVE LIMITS ARE BOUND TO PROVE ILLUSORY IF THE
EXPRESS PURPOSE INFORMING THEIR APPLICATION WOULD BE AS THE DISSENT ASSUMES, TO REDRESS
THE INEQUITABLE DISTRIBUTION OF POLITICAL INFLUENCE, 446 U.S. 75, N.22.

397 AS PROFESSOR GROSS OBSERVED: THE CONSTITUTION SPEAKS ONLY BY INDIVIDUALS. THERE ARE
MANY THEORIES OF POLITICAL REPRESENTATION . . . BUT ONLY ONE OF THESE IS ENACTED IN THE
CONSTITUTION. SENATE HEARINGS, JANUARY 28, 1982, BARRY GROSS, PROFESSOR, CITY COLLEGE OF NEW
YORK. THE CONCEPT OF A ‘DILUTED‘ VOTE, A CONCEPT MUCH ADMIRED AMONG PROPONENTS OF THE
RESULTS TEST, IS ONE THAT HAS MEANING ONLY IN THE CONTEXT OF INTEREST GROUPS. THE EQUAL
PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT AS WELL AS THE FIFTEENTH AMENDMENT
EXTEND THEIR PROTECTIONS EXPRESSLY TO INDIVIDUALS, NOT TO GROUPS.

398 FROM THE PERSPECTIVE OF THE PROPONENT'S OF THE RESULTS TEST, AN ‘OBJECTIVE FACTOR
OF DISCRIMINATION‘ IS AN ELECTORAL PRACTICE OR PROCEDURE WHICH CONSTITUTES A BARRIER
TO EFFECTIVE MINORITY PARTICIPATION IN THE POLITICAL PROCESS. THESE FACTORS ARE DERIVED
GENERALLY FROM DECISIONS OF FEDERAL COURTS, OBJECTIONS OF THE DEPARTMENT OF JUSTICE TO
PROPOSED CHANGES SUBMITTED BY COVERED JURISDICTIONS FOR PRECLEARANCE UNDER SECTION 5,
THE HOUSE REPORT, H.R. REP. NO. 97-227 AT 30 (1981), TESTIMONY PRESENTED AT THE SENATE HEARINGS,
AND OTHER MISCELLANEOUS SOURCES.

399 SEE, E.G., H.R. REP. NO. 97-227, 97TH CONG., 1ST SESS. 30-31 (1981), (HEREINAFTER IN THIS SECTION
‘HOUSE REPORT‘); SENATE HEARINGS, JANUARY 27, 1982, BENJAMIN L. HOOKS, EXECUTIVE DIRECTOR

NAACP; SEE ALSO, GASTON COUNTY V. UNITED STATES, 395 U.S. 285, 296-7 399A (1969). DISCRIMINATION
AGAINST BLACKS AND PERHAPS OTHER MINORITIES HAS BEEN PREVALENT THROUGHOUT THE UNITED
STATES AND THE EXISTENCE OF SUCH DISCRIMINATION, ALTHOUGH GOING BACK MANY GENERATIONS
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BEFORE, WILL NEVERTHELESS BE USED AS THE PREDICATE FOR BROAD, FAR-REACHING RELIEF UNDER
ANY LAW USING DISPARATE OR DISCRIMINATORY IMPACT AS A TEST. SENATOR HEARINGS, FEBRUARY 4,
1982, E. FREEMAN LEVERETT, ATTORNEY, ELBERTON, GEORGIA.

399A 89 S.CT. 1720, 23 L.ED.2D 309.

400 SEE E.G., HOUSE REPORT AT 30-31; THIS WAS THE ARGUMENT OF THE PLAINTIFFS IN CITY OF
MOBILE V. BOLDEN, 446 U.S. 55, 65-70 (1980). THE JUSTICE DEPARTMENT HAS ROUTINELY OBJECTED TO
AT-LARGE VOTING SYSTEMS CONTAINED IN SECTION 5 PRE-CLEARANCE SUBMISSIONS: E.G., TWIGGS
COUNTY, GEORGIA (8-7-72); STATE OF MISSISSIPPI (5-21-69); HALE COUNTY, ALABAMA (4-23-76); LEXINGTON,
MISSISSIPPI (2-26-77); ROBESON COUNTY (N.C.) BOARD OF EDUCATION (12-29-75); HORRY COUNTY, SOUTH
CAROLINA (11-12-76) SENATE HEARINGS MARCH 1, 1982, WILLIAM BRADFORD REYNOLDS, ASSISTANT
ATTORNEY GENERAL OF THE UNITED STATES (ATTACHMENTS D-1 AND D-2); SEE ALSO, SENATE HEARINGS,
JANUARY 27, 1982, BENJAMIN L. HOOKS. IT IS INTERESTING TO NOTE THAT SUCH ‘OBJECTIVE FACTORS OF
DISCRIMINATION‘ AS THE AT-LARGE SYSTEM OF VOTING HAVE BEEN ATTACKED EVEN IN THE CONTEXT
OF SITUATIONS IN WHICH ‘MINORITIES‘ REPRESENT POPULATION MAJORITIES WITHIN A COMMUNITY,
E.G., SAN ANTONIO, TEXAS. SEE SENATE HEARINGS, JANUARY 27, 1982, VILMA MARTINEZ, EXECUTIVE
DIRECTOR, MEXICAN-AMERICAN LEGAL DEFENSE AND EDUCATION FUND.

401 SEE, E.G. COMMONWEALTH OF VIRGINIA V. UNITED STATES, 386 F.SUPP. 1319 (D.D.C. 1974) AFFIRMED,
420 U.S. 90 (1975).

402 SEE, E.G., HOUSE REPORT AT 21 N.105; SENATE HEARINGS, JANUARY 27, 1982, BENJAMIN L. HOOKS;
‘BARRIERS TO EFFECTIVE PARTICIPATION IN ELECTORAL POLITICS‘, VOTER EDUCATION PROJECT REPORT,
AT 2 (MARCH 1981). THE JUSTICE DEPARTMENT HAS OBJECTED TO VOTER PURGING PROVISIONS IN SECTION
5 SUBMISSIONS; E.G. STATE OF MISSISSIPPI (4-6-81); SENATE HEARINGS, MARCH 1, 1982, WILLIAM BRADFORD
REYNOLDS (ATTACHMENT D-2).

403 SEE, E.G., HOUSE REPORT AT 30-31; THE JUSTICE DEPARTMENT HAS OFTEN OBJECTED TO RESIDENCY
REQUIREMENTS CONTAINED IN SECTION 5 PRECLEARANCE SUBMISSIONS: E.G. BOGALUSA, LOUISIANA
(10-29-73); WALTERBORO, SOUTH CAROLINA (5-24-74); PIKE COUNTY, ALABAMA (8-12-74); SHARON, GEORGIA
(2-10-76); SENATE HEARINGS, MARCH 1, 1982, WILLIAM BRADFORD REYNOLDS (ATTACHMENTS D-1 AND
D-2).

404 SEE E.G., ALLEN V. STATE BOARD OF ELECTIONS, 393 U.S. 544, 570 (1969).

405 THE JUSTICE DEPARTMENT HAS OBJECTED, FOR EXAMPLE, TO SPECIAL ELECTIONS IN
PRECLEARANCE SUBMISSIONS ON SIX OCCASIONS, SENATE HEARINGS, MARCH 1, 1982, WILLIAM
BRADFORD REYNOLDS (ATTACHMENT E-2). IT MIGHT SIMILARLY BE ARGUED THAT ‘OFF-YEAR‘ ELECTIONS
TEND TO RESULT IN DISPROPORTIONATELY LOW VOTER TURN-OUT AMONG MINORITIES.

406 SEE E.G., SENATE HEARINGS JANUARY 27, 1982, BENJAMIN L. HOOKS: VOTER EDUCATION PROJECT
REPORT. ‘BARRIERS‘ AT 3 (MARCH 1981). THE JUSTICE DEPARTMENT HAS OBJECTED TO FILING FEES
IN SECTION 5 SUBMISSIONS; E.G. OCILLA, GEORGIA FILING FEES FOR ALDERMEN OR MAYOR (10-7-75);
ALBANY, GEORGIA FILING FEE (12-7-73); SENATE HEARINGS, MARCH 1, 1982, WILLIAM BRADFORD
REYNOLDS, (ATTACHMENTS D-1 AND D-2).

407 SEE, E.G., SENATE HEARINGS, JANUARY 27, 1982. BENJAMIN L. HOOKS. THE JUSTICE DEPARTMENT
HAS OBJECTED TO STAGGERED TERMS IN SECTION 5 PRECLEARANCE SUBMISSIONS ON NUMEROUS
OCCASIONS: E.G., PHENIX CITY, ALABAMA (12-12-75); ST. HELENA PARISH, LOUISIANA (3-7-72); NEWMAN,
GEORGIA (6-10-75); REIDSVILLE, NORTH CAROLINA (8-3-79); GRETNA, VIRGINIA (9-27-79); SENATE
HEARINGS, MARCH 1, 1982, WILLIAM BRADFORD REYNOLDS (ATTACHMENTS D-1 AND D-2.
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408 SEE, E.G; SENATE HEARINGS, JANUARY 27, 1982, BENJAMIN HOOKS-- ‘WHETHER THE POLLING PLACES
ARE ACCESSIBLE TO THE COMMUNITIES WHERE THE MINORITIES RESIDE, AND TIMES CONVENIENT FOR
THE VOTERS‘. THE JUSTICE DEPARTMENT HAS OBJECTED TO POLLING PLACE CHANGES CONTAINED IN
SECTION 5 PRECLEARANCE SUBMISSIONS: E.G., SUMTER COUNTY, ALABAMA (10-17-80); NEWPORT NEWS,
VIRGINIA (5-17-74); NEW YORK CITY, NEW YORK (9-3-74); SENATE HEARINGS, MARCH 1, 1982, WILLIAM
BRADFORD REYNOLDS (ATTACHMENTS D-1,ND D-2).

409 SEE, E.G. VOTING RIGHTS ACT OF 1965, SECTION 4(B), 42 U.S.C. 1973(B). SEE SOUTH CAROLINA V.
KATZENBACH, 383 U.S. 301 (1966).

410 SEE, E.G. HOUSE REPORT AT 30-31; CITY OF MOBILE V. BOLDEN, 446 U.S. 55 (1980); CITY OF ROME V.
UNITED STATES, 446 U.S. 156 (1980).

411 SEE, E.G., VOTING RIGHTS ACT OF 1965, SECTION 4(A), 42 U.S.C. 1973(B); GASTON COUNTY V. UNITED
STATES, 395 U.S. 285 (1969).

412 SEE, E.G., HOUSE REPORT AT 30-31; CITY OF MOBILE V. BOLDEN, 446 U.S. 55 (1980); CITY OF ROME
V. UNITED STATES, 446 U.S. 156 (1980). SENATE HEARINGS JAN. 27, 1982, BENJAMIN L. HOOKS; VOTER
EDUCATION PROJECT REPORT, ‘BARRIERS‘ AT 5 (MARCH, 1981).

413 SEE E.G. VOTING RIGHTS ACT OF 1965, SECTION 203, 42 U.S.C. 1973(N)(B)(F). THE JUSTICE DEPARTMENT
HAS OBJECTED TO ‘ENGLISH-ONLY BALLOTS‘ IN YUBA COUNTY (5-26-76) AND MONTEREY COUNTY,
CALIFORNIA (3-4-77), SENATE HEARINGS, MARCH 1, 1982, WILLIAM BRADFORD REYNOLDS (ATTACHMENT
D-2).

414 SEE, E.G., VOTING RIGHTS ACT OF 1965, SECTION 10, 42 U.S.C. 1973B.

415 SEE, E.G., CITY OF ROME V. UNITED STATES, 446 U.S. 156 (1980): LODGE V. BUXTON, 639 F.2D 1358 (5TH
CIR 1981); SENATE HEARINGS, JAN. 27, 1982, BENJAMIN HOOKS.

416 SEE, E.G; HOUSE REPORT AT 30-31. THE JUSTICE DEPARTMENT HAS CONSISTENTLY OBJECTED
TO ‘NUMBERED ELECTORAL POSTS‘ IN SECTION 5 PRECLEARANCE SUBMISSIONS: E.G., BIRMINGHAM,
ALABAMA (7-9-71); THE STATES OF GEORGIA (7-6-81); LOUISIANA (4-20-73); MISSISSIPPI, (9-10-71), NORTH
CAROLINA (9-2771), SOUTH CAROLINA (6-30-72); AND TEXAS CITY, TEXAS (3-10-76). SENATE HEARINGS,
MARCH 1, 1982, WILLIAM BRADFORD REYNOLDS (ATTACHMENTS D-1 AND D-2); SENATE HEARINGS, JAN.
27, 1982, BENJAMIN HOOKS.

417 SEE, E.G., HOUSE REPORT 30-31. THE JUSTICE DEPARTMENT HAS ON OCCASION OBJECTED TO ‘SINGLE-
SHOT PROHIBITIONS‘ IN SECTION 5 PRECLEARANCE SUBMISSIONS; E.G.: TALLADEGA, ALABAMA (7-31-71);
SUMTER CNTY. (ALA.) DEMOCRATIC EXECUTIVE COMMITTEE (10-29-74). SENATE HEARINGS, MARCH 1, 1982
WILLIAM BRADFORD REYNOLDS (ATTACHMENTS D-1); CITY OF ROME V. UNITED STATES, 446 U.S. 156, 184
N.19 (1980): U.S. COMMISSION ON CIVIL RIGHTS, ‘THE VOTING RIGHTS ACT; TEN YEARS AFTER‘ PP. 206-207
(1975); SENATE HEARINGS, JAN. 27, 1982, BENJAMIN HOOKS.

418 SEE, E.G., HOUSE REPORT AT 30-31. THE JUSTICE DEPARTMENT HAS ROUTINELY OBJECTED TO
‘MAJORITY VOTE REQUIREMENTS‘ IN SECTION 5 PRECLEARANCE SUBMISSIONS: E.G. PIKE COUNTY,
ALABAMA (8-12-74); ATHENS, GA. (10-23-75), AUGUSTA, GA. (3-2-81); ORLEANS PARISH, LA. (8-15-75);
STATE OF MISSISSIPPI (6-11-79); GREENVILLE, N.C. (4-7-80); ROCK HILL, S.C. (12-12-78); DUMAS (TX)
INDEPENDENT SCHOOL DISTRICT (3-12-76). SENATE HEARINGS, MARCH 1, 1982, WILLIAM BRADFORD
REYNOLDS (ATTACHMENTS, D-1 AND D-2). SEE SENATE HEARINGS, JAN. 27, 1982, BENJAMIN HOOKS.
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419 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.

420 ID.

421 SENATE HEARINGS, FEBRUARY 25, 1982, IRVING YOUNGER, WILLIAM AND CONNALLY, FORMER
PROFESSOR, CORNELL UNIVERSITY SCHOOL OF LAW.

422 ID.

423 BERNS, ‘VOTING RIGHTS AND WRONGS,‘ COMMENTARY, MARCH 1982 AT 35. ‘WEBER‘ REFERS TO
UNITED STEELWORKERS OF AMERICA V. WEBER, 443 U.S. 193 (1979). THE DISCLAIMER IS ILLUSORY IN YET
ANOTHER SENSE IN THAT IT DOES NOTHING MORE THAN RESTATE WHAT IS ALREADY PRESENT LAW,

WHITCOMB V. CHAVIS, 403 U.S. 124, 149 423A (1971); WHITE V. REGESTER, 412 U.S. 755 423B 765 (1973); CITY
OF MOBILE V. BOLDEN 446 U.S. 55, 66 (1980); LODGE V. BUXTOM 639 F.2D 1358. 1362 (5TH CIR. 1981), STAY
GRANTED SUB NOM ROGERS V. LODGE, 439 U.S. 948 (1978). IN THAT SENSE, IT DOES NOT ADDRESS AT ALL
THE IMPACT AND IMPLICATIONS OF THAT PART OF SECTION 2 THAT IS BEING CHANGED-- THE RESULTS
TEST. THE VERY FACT THAT CONGRESS WILL HAVE CHANGED THE STANDARD OF SECTION 2 EVIDENCES
AN OBVIOUS INTENT ON THE PART OF CONGRESS TO CHANGE CURRENT LAW.

423A 91 S.CT. 1858, 29 L.ED.2D 363.

423B 93 S.CT. 2332, 37 L.ED.2D 314.

424 SEE, E.G., SENATE HEARINGS, FEBRUARY 4, 1982, NORMAN DORSEN, PROFESSOR, NEW YORK
UNIVERSITY SCHOOL OF LAW, REPRESENTING THE AMERICAN CIVIL LIBERTIES UNION: ‘I WOULD BE
AGAINST PROPORTIONAL REPRESENTATION. I THINK THAT PEOPLE ARE ENTITLED TO VOTE UNDER A
FAIR AND CONSTITUTIONAL SYSTEM AND THAT PROPORTIONAL REPRESENTATION HAS NOT BEEN OUR
SYSTEM.‘; SENATE HEARINGS, FEBRUARY 12, 1982, JULIUS CHAMBERS, PRESIDENT, NAACP LEGAL DEFENSE
FUND, INC.

425 SENATE HEARINGS, JANUARY 27, 1982, WALTER BERNS, RESIDENT SCHOLAR, AMERICAN ENTERPRISE
INSTITUTE.

426 SENATE HEARINGS, JANUARY 28, 1982, EDWARD ERLER, PROFESSOR, NATIONAL HUMANITIES CENTER.

427 LETTER FROM WILLIAM VAN ALSTYNE, PROFESSOR, DUKE UNIVERSITY SCHOOL OF LAW,
VISITING PROFESSOR, UNIVERSITY OF CALIFORNIA SCHOOL OF LAW, TO GEORGE COCHRAN, PROFESSOR,
UNIVERSITY OF MISSISSIPPI SCHOOL OF LAW, FEBRUARY 16, 1982; SUBMITTED TO THE SENATE
SUBCOMMITTEE ON THE CONSTITUTION, FEBRUARY 25, 1982.

428 PLESSY V. FERGUSON, 163 U.S. 537, 559 (1807) (DISSENTING OPINION BY HARLAN, J.).

429 FULLILOVE V. KLUTZNICK, 448 U.S. 448, 534 429A N.5 (1980) (DISSENTING OPINION BY STEVENS, J.).

429A 100 S.CT. 2758, 65 L.ED.2D 902.

430 SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
FRENCH SMITH.

431 SENATE HEARINGS, JANUARY 27, 1982, WALTER BERNS, RESIDENT SCHOLAR, AMERICAN ENTERPRISE
INSTITUTE.
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432 SENATE HEARINGS, FEBRUARY 12, 1982, EDWARD ERLER, PROFESSOR, NATIONAL HUMANITIES
CENTER. EVEN JUSTICE BRENNAN, CERTAINLY NO OPPONENT OF AFFIRMATIVE ACTION NOTIONS
OF CIVIL RIGHTS, HAS REMARKED THAT EFFORTS TO ACHIEVE PROPORTIONAL REPRESENTATION
COULD BE USED AS A ‘CONTRIVANCE TO SEGREGATE THE GROUP . . . THEREBY FRUSTRATING ITS
POTENTIALLY SUCCESSFUL EFFORTS AT COALITION BUILDING ALONG RACIAL LINES.‘ UNITED STATES

JEWISH ORGANIZATION V. CAREY, 430 U.S. 144 172-3 432A (1976).

432A 97 S.CT. 996, 51 L.ED.2D 229.

433 SENATE HEARINGS, FEBRUARY 1, 1982, SUSAN MCMANUS, PROFESSOR, UNIVERSITY OF HOUSTON.
THE SUBCOMMITTEE DRAWS A SHARP DISTINCTION BETWEEN AGGREGATE INFLUENCE ON THE MINORITY
COMMUNITY GENERALLY AND THE INFLUENCE OF INDIVIDUAL MINORITY REPRESENTATIVES. WHILE
THE INFLUENCE OF AN INDIVIDUAL MINORITY REPRESENTATIVE MAY WELL BE ENHANCED BY AN
OVERWHELMINGLY CONCENTRATED MINORITY DISTRICT, IT IS QUESTIONABLE WHETHER OR NOT
MINORITY INFLUENCE GENERALLY IS ENHANCED BY SUCH DISTRICTS AS OPPOSED, FOR EXAMPLE,
TO GREATER DISPERSAL OF SIGNIFICANT MINORITY POPULATIONS AMONG A GREATER NUMBER OF
DISTRICTS. A DISTIN TION, THUS, MUST BE DRAWN BETWEEN MINORITY INFLUENCE AND MINORITY
REPRESENTATION.

434 SENATE HEARINGS, FEBRUARY 11, 1982, ROBERT BRINSON, CITY ATTORNEY, ROME, GEORGIA.

435 SENATE HEARINGS, JANUARY 27, 1982, WALTER BERNS, RESIDENT SCHOLAR, AMERICAN ENTERPRISE
INSTITUTE.

436 SENATE HEARINGS, FEBRUARY 1, 1982, SUSAN MCMANUS, PROFESSOR, UNIVERSITY OF HOUSTON.

437 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.

438 SECTION 5 OF THE VOTING RIGHTS ACT, OF COURSE, APPLIES ONLY TO PROPOSED CHANGES IN
VOTING PRACTICES AND PROCEDURES. IT DOES NOT APPLY TO PRACTICES AND PROCEDURES IN EFFECT
AT THE TIME A JURISDICTION BECOMES COVERED. HENCE, THE IMPLICATIONS OF THE PROPOSED CHANGE
IN SECTION 2 ARE OF CRITICAL IMPORTANCE FOR COVERED JURISDICTIONS AS WELL AS NON-COVERED
JURISDICTIONS.

439 ONE WITNESS' REMARKS ARE ELOQUENT IN CAPTURING A SENSE OF THE POTENTIAL BREADTH
OF THE AMENDMENTS TO SECTION 2: IT IS NO OVERSTATEMENT TO SAY THAT THE EFFECT OF THE
AMENDMENT IS REVOLUTIONARY, AND WILL PLACE IN DOUBT THE VALIDITY OF POLITICAL BODIES
AND THE ELECTION CODES OF MANY STATES IN ALL PARTS OF THE UNION . . . THE AMENDMENT
TO SECTION 2 WILL LIKELY HAVE THESE CONSEQUENCES: (1) IT WILL PRECLUDE ANY MEANINGFUL
ANNEXATION BY MUNICIPALITIES, GOVERNMENT CONSOLIDATIONS, COUNTY CONSOLIDATIONS, OR
OTHER SIMILAR GOVERNMENTAL REORGANIZATIONS IN AREAS HAVING A MINORITY POPULATION . . .
(2) IT WILL OUTLAW AT-LARGE VOTING IN ANY AREA WHERE ANY RACIAL, COLOR OR LANGUAGE
MINORITY IS FOUND . . . (3) IT WILL PLACE IN DOUBT STATE LAWS GOVERNING QUALIFICATIONS AND
EDUCATIONAL REQUIREMENTS FOR PUBLIC OFFICE . . . (4) IT WILL DRAMATICALLY AFFECT STATE LAWS
ESTABLISHING CONGRESSIONAL DISTRICTS, STATE LEGISLATIVE DISTRICTS, AND LOCAL GOVERNING
BODY APPORTIONMENT OR DISTRICTING SCHEMES; AND (5) IT WILL PLACE IN DOUBT PROVISIONS OF
MANY ELECTION CODES THROUGHOUT THE UNITED STATES. SENATE HEARINGS, FEBRUARY 4, 1982, E.
FREEMAN LEVERETT, ATTORNEY, ELBERTON, GEORGIA. THESE OBSERVATIONS ARE NOT AT SIGNIFICANT
VARIANCE WITH THE OBSERVATIONS OF A LARGE NUMBER OF ADDITIONAL WITNESSES CONCERNED
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ABOUT THE CHANGE IN SECTION 2. TO CAPTURE FURTHER A SENSE OF THE POTENTIAL BREADTH OF THE
SECTION 2 CHANGE, IMAGINE THE IMPLICATIONS OF A STATE LEGISLATURE'S DECISION NOT TO REDUCE
THE MINIMUM VOTING AGE IN STATE ELECTIONS TO 16, FOR EXAMPLE, OR TO INCREASE SUCH AGE
AFTER HAVING VOTED A REDUCTION. IN EACH CASE, THERE WOULD BE A CLEAR DISPARATE IMPACT
UPON RACIAL MINORITIES BECAUSE OF THE SUBSTANTIALLY LOWER, AVERAGE AGE OF THIS POPULATION.
IN EACH CASE, A SUBSTANTIALLY HIGHER PROPORTION OF MINORITIES WOULD BE EFFECTIVELY
‘DISENFRANCHISED.‘ SEE SENATE HEARINGS, FEBRUARY 4, 1982, NORMAN DORSEN, PROFESSOR, NEW
YORK UNIVERSITY SCHOOL OF LAW, REPRESENTING THE AMERICAN CIVIL LIBERTIES UNION FEBRUARY
12, 1982, JULIUS CHAMBERS, PRESIDENT, NAACP LEGAL DEFENSE FUND, INC.

440 THE HOUSE REPORT ON H.R. 3112 REFERS TO THESE AS BEING ‘OBJECTIVE FACTORS OF
DISCRIMINATION‘. H.R. REP. NO. 97-227. THE VOTER EDUCATION PROJECT DESCRIBES THESE AS ‘BARRIERS
TO MINORITY PARTICIPATION.‘ HUDLIN AND BRIMAH. THE VOTER EDUCATION REPORT: BARRIERS TO
EFFECTIVE PARTICIPATION IN ELECTORAL POLITICS (MARCH 1981).

441 423 F.SUPP. 384 (S. D. ALABAMA, 1976), AFFIRMED 571 F.2D, 238 (5TH CIR. 1978) REVERSED, 446 U.S. 55
(1980).

442 THIS DETERMINATION WAS MADE BY REFERENCE TO: UNITED STATES BUREAU OF THE CENSUS,
1980 CENSUS OF POPULATION AND HOUSING, ADVANCE REPORTS, PUBLICATION NOS. 80-V-I-50 (CURRENT
AS OF APRIL 1980): JOINT CENTER FOR POLITICAL STUDIES, ‘NATIONAL ROSTER OF BLACK ELECTED
OFFICIALS,‘ VOL. 4 (1972)-- VOL 10 (1980); UNITED STATES COMMISSION ON CIVIL RIGHTS. VOTING RIGHTS
ACT; UNFULFILLED GOALS (SEPT. 1981), AND TELEPHONIC INQUIRIES TO APPROPRIATE STATE OFFICIALS.

443 UNITED STATES COMMISSION IN CIVIL RIGHTS, THE UNFINISHED BUSINESS TWENTY YEARS LATER . . .
A REPORT TO THE U.S. COMMISSION ON CIVIL RIGHTS BY ITS FIFTY-ONE STATE ADVISORY COMMITTEES
(SEPT. 1977). SEE SUPRA NOTE 131.

444 ID. SEE ALSO, THE NATIONAL INSTITUTE OF EDUCATION, SCHOOL DESEGREGATION: A REPORT
OF STATE AND FEDERAL JUDICIAL AND ADMINISTRATIVE ACTIVITY AND SUPPLEMENT (DEC. 1978); U.S.
COMMISSION ON CIVIL RIGHTS, DESEGREGATION ON THE NATION'S PUBLIC SCHOOLS; A STATUS REPORT
(1979); U.S. COMMISSION ON CIVIL RIGHTS, RACIAL ISOLATION IN THE PUBLIC SCHOOLS (1967). SEE SUPRA
NOTE 133.

445 THE COUNCIL OF STATE GOVERNMENTS, THE BOOK OF THE STATES (1980-81). THE NUMBER OF DAYS
REQUIRED VARIES FROM STATE TO STATE. STATES WHICH SIMPLY REQUIRE THAT A VOTER BE A ‘RESIDENT‘
WERE NOT INCLUDED IN THIS LIST. SEE SUPRA NOTE 135.

446 ID. STATES HAVE BEEN INCLUDED ABOVE WHICH HAVE ANY SUCH PROVISION. SOME STATES PROVIDE
FOR CANCELLATION FOR FAILURE TO VOTE IN THE LAST GENERAL ELECTION, WHILE OTHERS PROVIDE
FOR CANCELLATION FOR FAILURE TO VOTE WITHIN A SPECIFIED NUMBER OF YEARS OR IN A SPECIFIED
NUMBER OF ELECTIONS. SEE SUPRA NOTE 134.

447 COUNCIL OF STATE GOVERNMENTS, REAPPORTIONMENT INFORMATION SERVICE, STATE PROFILES
(MAR. 1981). SEE SUPRA NOTE 139.

448 SOME WITNESSES HAVE SUGGESTED THAT THE SUBCOMMITTEE EXAGGERATES THE IMPACT OF
THE AMENDMENTS TO SECTION 2 BECAUSE ‘THERE ARE VERY FEW OF US WHO HAVE THE RESOURCES
AND THOSE OF US WHO CAN ONLY DO SO MANY CASES. I DO NOT THINK THAT PEOPLE OUGHT TO
BE THAT FEARFUL THAT EVERY JURISDICTION IS GOING TO BE CHALLENGED ABOUT EVERYTHING
OVERNIGHT.‘ SENATE HEARINGS, JANUARY 27, 1982, VILMA MARTINEZ, EXECUTIVE DIRECTOR, MEXICAN-
AMERICAN LEGAL DEFENSE AND EDUCATION FUND. EVEN IF THIS IS TRUE, IT IS LESS THAN COMFORTING
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TO SOME THAT, IN PLACE OF A RULE OF LAW PRECLUDING LEGAL ACTION AGAINST COUNTLESS
MUNICIPALITIES THROUGHOUT THE NATION, THE RESULTS TEST WOULD SUBSTITUTE A RULE IN WHICH
ACTIONS WERE LIMITED TO THE BASIS OF THE LEGAL RESOURCES OF VARIOUS ‘PUBLIC INTEREST‘
LITIGATING ORGANIZATIONS.

449 DELEGATE JOHN DOUGLASS OF BALTIMORE, CHAIRMAN OF THE MARYLAND BLACK CAUCUS'
REDISTRICTING EFFORTS INDICATED IN A RECENT NEWSPAPER ARTICLE THAT THERE IS A LEGAL BASIS
TO CHALLENGE THE STATE REDISTRICTING PLAN IN MARYLAND BECAUSE BALTIMORE WHICH IS 55
PERCENT BLACK WILL HAVE ONLY FOUR OUT OF NINE DISTRICTS OR 44 PERCENT WITH MAJORITY BLACK
POPULATION, WASHINGTON POST, JANUARY 14, 1982, AT B1.

450 IN HIS TESTIMONY, ASSISTANT ATTORNEY GENERAL REYNOLDS SPECIFICALLY DESCRIBED
DIFFICULTIES IN PITTSBURGH, PENNSYLVANIA; HARTFORD, CONNECTICUT; WILMINGTON, DELAWARE;
AND KANSAS CITY, KANSAS. SENATE HEARINGS, MARCH 1, 1982.

451 383 U.S. 301 451A (1966).

451A 86 S.CT. 803, 15 L.ED.2D 769.

452 446 U.S. 156 452A (1980).

452A 100 S.CT. 1548, 64 L.ED.2D 119.

453 446 U.S.AT 182.

454 ID.

455 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS ATTACHMENT AT 10.

456 LETTER OF ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM BRADFORD REYNOLDS
TO U.S. SENATOR ORRIN G. HATCH, JANUARY 8, 1982. (HEREINAFTER REFERRED TO AS REYNOLDS' JANUARY
LETTER.)

457 THOSE DATES ARE NOVEMBER 1, 1964; NOVEMBER 1, 1968; AND NOVEMBER 1, 1972, OR ELSE THE
PRESIDENTIAL ELECTION DATES IN THOSE YEARS.

458 LETTER OF ASSISTANT ATTORNEY GENERAL WILLIAM BRADFORD REYNOLDS TO U.S. SENATOR
ORRIN G. HATCH, FEBRUARY 25, 1982. (HEREINAFTER REFERRED TO AS REYNOLDS FEBRUARY LETTER.) SEE
ALSO REYNOLDS' JANUARY LETTER SUPRA NOTE 187.

459 SEE SUPRA NOTE 186 AT 145-6.

460 SEE GENERALLY SUPRA SECTION IV.

461 SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301, AT 334. REGARDING PRECLEARANCE, THE COURT
NOTED, ‘THIS MAY HAVE BEEN AN UNCOMMON EXERCISE OF CONGRESSIONAL POWER, AS SOUTH
CAROLINA CONTENDS, BUT THE COURT HAS RECOGNIZED THAT EXCEPTIONAL CONDITIONS CAN JUSTIFY
LEGISLATIVE MEASURES NOT OTHERWISE APPROPRIATE.‘

462 SEE E.G., SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM FRENCH SMITH; BENJAMIN L. HOOKS, EXECUTIVE DIRECTOR, NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE; JANUARY 28, 1982, LAUGHLIN MCDONALD, DIRECTOR, SOUTHERN
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REGIONAL OFFICE, AMERICAN CIVIL LIBERTIES UNION; U.S. REPRESENTATIVE HENRY R. HYDE; FEBRUARY
1, 1982, U.S. REPRESENTATIVE M. CALDWELL BUTLER; FEBRUARY 2, 1982, ABIGAIL TURNER, ATTORNEY,
MOBILE, ALABAMA; FEBRUARY 4, 1982, WILLIAM O. CLEMENTS, GOVERNOR OF TEXAS; FEBRUARY 11, 1982,
DR. ARTHUR FLEMMING, CHAIRMAN, UNITED STATES COMMISSION ON CIVIL RIGHTS; FEBRUARY 12, 1982,
DREW DAYS, PROFESSOR, YALE SCHOOL OF LAW.

463 SEE E.G. SENATE HEARINGS, JANUARY 27, 1982. ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
FRENCH SMITH; RUTH J. HINERFORD, PRESIDENT, LEAGUE OF WOMEN VOTERS OF THE UNITED STATES;
JANUARY 28, 1982, U.S. REPRESENTATIVE HENRY R. HYDE; U.S. REPRESENTATIVE THOMAS J. BLILEY;
FEBRUARY 4, 1982. E. FREEMAN LEVERETT, ATTORNEY, ELBERTON, GEORGIA; FEBRUARY 11, 1982, ROBERT
BRINSON, CITY ATTORNEY, ROME, GEORGIA.

464 THE VOTING RIGHTS ACT: UNFULFILLED GOALS, UNITED STATES COMMISSION ON CIVIL RIGHTS, AT
40-44 (1981). SEE ALSO CHART B INFRA.

465 SEE E.G., SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM FRENCH SMITH; JANUARY 28, 1982, U.S. REPRESENTATIVE HENRY HYDE; FEBRUARY 1, 1982,
SUSAN MCMANUS, PROFESSOR, UNIVERSITY OF HOUSTON; FEBRUARY 11, 1982, ROBERT BRINSON, CITY
ATTORNEY, ROME, GEORGIA; MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM BRADFORD REYNOLDS.

466 SECTION 4(A) (42 U.S.C. 1973B(A)). TECHNICALLY SPEAKING THERE IS CURRENTLY A BAIL-OUT
PROVISION FOR SORTS IN THE PRESENT ACT APART FROM THE REQUIREMENT THAT A ‘TEST OR
DEVICE‘ BE AVOIDED FOR A PERIOD OF YEARS. THIS PROVISION IN SECTION 4(A) PERMIT BAIL-OUT
IF THE JURISDICTION CAN DEMONSTRATE THAT THE ‘TEST OR DEVICE‘ WAS NEVER UTILIZED FOR A
DISCRIMINATORY PURPOSE. IN THE 17 YEARS OF THE ACT, NINE POLITICAL SUBDIVISIONS (PRIMARILY
OUTSIDE THE SOUTH) HAVE BEEN RELEASED FROM COVERAGE UNDER THIS PROVISION, IN EACH CASE
THE ATTORNEY GENERAL CONSENTING TO JUDGEMENT. NO BAIL-OUT PETITION HAS EVER PREVAILED AS
A RESULT OF FULL-FLEDGED LITIGATION. POLITICAL SUBDIVISIONS WHICH COULD NOT DEMONSTRATE
THAT A ‘TEST OR DEVICE‘ WAS NEVER UTILIZED FOR A DISCRIMINATORY MANNER PRIOR TO 1965 HAVE
NOT BEEN ABLE TO BAIL-OUT SINCE THEN. CF. COMMONWEALTH OF VIRGINIA V. UNITED STATES 386
F.SUPP. 1319 (1974), AFFIRMED 420 U.S. 901 (1975) (STATE OF VIRGINIA COULD NOT BAIL-OUT DESPITE
SHOWING THAT ‘TEST OR DEVICE‘ NEVER USED FOR DISCRIMINATORY PURPOSE BECAUSE HISTORY OF
DUAL SCHOOL SYSTEM MUST HAVE AFFECTED VOTING PRACTICES OF BLACK CITIZENS.)

467 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.

468 ID.

469 ID.

470 ID.

471 ID. REYNOLDS OBSERVED: ‘FEDERAL EXAMINERS ARE ASSIGNED TO JURISDICTIONS, IN CONNECTION
WITH THE REGISTRATION PROCESS AND LISTING ELIGIBLE VOTERS. IF THAT IS ALL IT PERTAINS TO, I
THINK THERE ARE A LIMITED NUMBER OF COUNTIES THAT WOULD BE AFFECTED. BUT, ON THE OTHER
HAND, ALSO FEDERAL EXAMINERS ARE ASSIGNED TO DIFFERENT COUNTRIES IN CONJUNCTION WITH
SENDING IN SEVERAL OF THE FEDERAL OBSERVERS ON REQUEST TO OBSERVE DIFFERENT ELECTIONS. IF
THE ASSIGNMENT OF FEDERAL EXAMINERS FOR THAT PURPOSE WERE TO BE INCLUDED AS AN ELEMENT
WHICH WOULD PREVENT BAIL OUT, THERE WOULD BE A LARGE NUMBER OF COUNTIES UNDER THAT
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PARTICULAR REQUIREMENT AND IT IS NOT CLEAR FROM THE LANGUAGE OR THE HOUSE REPORT EXACTLY
WHAT IS INTENDED THERE.‘

472 ID.

473 ID.

474 ID.

475 DAVID H. HUNTER, ‘SECTION 5 OF THE VOTING RIGHTS ACT OF 1965: PROBLEMS AND POSSIBILITIES‘,
PREPARED REMARKS FOR DELIVERY AT THE ANNUAL MEETING OF THE AMERICAN POLITICAL SCIENCE
ASSOCIATION (1980).

476 SEE, E.G., SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM FRENCH SMITH.

477 SEE SUPRA NOTE 198.

478 ID.

479 ID.

480 ID.

481 ID.

482 383 U.S. 301, 334 (1966).

483 ID.

484 446 U.S. 156 (1980).

485 SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
FRENCH SMITH.

486 SENATE HEARINGS, JANUARY 27, 1982, RUTH HINERFELD, PRESIDENT, LEAGUE OF WOMEN VOTERS.

487 SENATE HEARINGS, FEBRUARY 4, 1982, E. FREEMAN LEVERETT, ATTORNEY, ELBERTON, GEORGIA.

488 SEE GENERALLY SUPRA SECTION VII.

489 SENATE HEARINGS, MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.

490 446 U.S. 55 (1980), ‘NO READER OF THE HOUSE REPORT CAN FAIL TO GRASP THAT SECTION 2
WAS WRITTEN TO MAKE WINNERS OUT OF THE LOSERS IN MOBILE,‘ EASTLAND, ‘AFFIRMATIVE VOTING
RIGHTS,‘ THE AMERICAN SPECTATOR, APRIL 1982, P. 25.

491 STATEMENT SUBMITTED TO THE SENATE SUBCOMMITTEE ON THE CONSTITUTION BY GRIFFIN BELL,
FORMER ATTORNEY GENERAL OF THE UNITED STATES, MARCH 4, 1982.

492 IF THE ‘ON ACCOUNT OF RACE OR COLOR LANGUAGE IN THE FIFTEENTH AMENDMENT IS BROAD
ENOUGH TO PERMIT THE DEVELOPMENT OF THE STATUTORY RESULTS TEST UNDER ITS AUTHORITY, THIS
SUBCOMMITTEE WONDERS ABOUT THE IMPLICATIONS FOR THE PROPOSED EQUAL RIGHTS AMENDMENT
TO THE CONSTITUTION (‘EQUALITY OF THE RIGHTS UNDER THE LAW SHALL NOT BE DENIED OR ABRIDGED
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BY THE UNITED STATES OR BY ANY STATE ON ACCOUNT OF SEX.‘) COMPARE ALSO THE NINETEENTH AND
TWENTY-SIXTH AMENDMENTS.

493 SEE, E.G., WASHINGTON V. DAVIS, 426 U.S. 229 493A (1976); VILLAGE OF ARLINGTON HEIGHTS V.
METROPOLITAN HOUSING DEVELOPMENT AUTHORITY, 429 U.S. 25277 (1977); MASSACHUSETTS V. FEENEY,

442 U.S. 256 (1979); MOBILE V. BOLDEN, 446 U.S. 55 493B (1980).

493A 96 S.CT. 2040, 48 L.ED.2D 597.

493B 97 S.CT. 555, 50 L.ED.2D 450.

494 SEE, E.G. KATZENBACH V. MORGAN, 384 U.S. 641 494A (1966); OREGON V. MITCHELL, 400 U.S. 112 494B

(1970); CITY OF ROME V. UNITED STATES, 446 U.S. 156 494C (1980).

494A 86 S.CT. 1717, 16 L.ED.2D 828.

494B 91 S.CT. 260, 27 L.ED.2D 272.

494C 100 S.CT. 1548, 64 L.ED.2D 119.

495 383 U.S.AT 334

495A ID.

496 SEE, E.G., REMARKS OF U.S. REPRESENTATIVE JAMES SENSENBRENNER AT H6976; U.S.
REPRESENTATIVE PETER RODINO, AT H6976; U.S. REPRESENTATIVE MICKEY LELAND, AT H6978; OCTOBER
5, 1981, CONGRESSIONAL RECORD.

497 THE VOTING RIGHTS ACT: UNFULFILLED GOALS, UNITED STATES COMMISSION ON CIVIL RIGHTS
(1981).

498 SENATE HEARINGS, FEBRUARY 25, 1982, DR. ARTHUR FLEMING, CHAIRMAN, UNITED STATES CIVIL
RIGHTS COMMISSION.

499 THE SUBCOMMITTEE WOULD ALSO OBSERVE THAT MANY OF THE SAME CONSTITUTIONAL ISSUES
RAISED IN THE CONTEXT OF SECTION 2 HAVE ALSO BEEN RAISED IN THE CONTEXT OF LEGISLATION TO
OVERTURN THE SUPREME COURT'S ABORTION DECISION IN ROE V. WADE. IN BOTH INSTANCES, CONGRESS
IS PURPORTING TO REINTERPRET A CONSTITUTIONAL PROVISION IN CONTRAVENTION OF THE SUPREME
COURT THROUGH A SIMPLE STATUTE. SEE, E.G., TESTIMONY BY ROBERT BORK, HEARINGS BEFORE THE
SEPARATION OF POWERS SUBCOMMITTEE ON S. 153, JUNE 1, 1981; ADDITIONAL VIEWS OF U.S. SENATOR
ORRIN G. HATCH. COMMITTEE PRINT OF THE SUBCOMMITTEE ON THE SEPARATION OF POWERS ON S. 158,
97TH CONGRESS, 1ST SESSION.

500 383 U.S.AT 334.

501 SEE SUPRA NOTE 159.

502 430 U.S. 144 (1976).

503 ILLUSTRATIVE OF THIS HEIGHTENED RACIAL CONSCIOUSNESS IS THE RATHER REMARKABLE
OBSERVATION OF FORMER ASSISTANT ATTORNEY GENERAL DAYS THAT MINORITY IDENTIFIABLE
NEIGHBORHOODS ALONE WOULD BE IMMUNE TO GERRYMANDERING EVEN IF SUCH GERRYMANDERING
WERE INDISPUTABLY AND INCONTROVERTIBLY RELATED TO PARTISAN OR IDEOLOGICAL FACTORS.
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APPARENTLY WITH RESPECT TO SUCH NEIGHBORHOODS, THE RESULTS TEST IN SECTION 2 WOULD IMPOSE
A CONSTITUTIONAL OBLIGATION UPON STATE LEGISLATURES TO MAXIMIZE THE IMPACT AND INFLUENCE
OF SUCH NEIGHBORHOODS A REMARKABLY PRIVILEGED STATUS ACCORDED NO OTHER GEOGRAPHICAL
NEIGHBORHOOD. SEE SENATE HEARINGS, FEBRUARY 12, 1982. DREW DAYS, PROFESSOR, YALE SCHOOL
OF LAW. SEE ALSO REMARKS OF JULIUS CHAMBERS, PRESIDENT, NAACP LEGAL DEFENSE FUND, INC. ON
THE SAME DAY, IN WHICH A SIMILAR CONCLUSION WAS REACHED. CF. MOBILE V. BOLDEN, 440 U.S. 55, 83
(CONCURRING OPINION BY JUSTICE STEVENS).

504 THIS RECOMMENDATION COMPORTS WITH THE RECOMMENDATION MADE BY MANY LEADERS IN
THE CIVIL RIGHTS COMMUNITY DURING THE HOUSE HEARINGS. BENJAMIN HOOKS, EXECUTIVE DIRECTOR
OF THE NAACP, TESTIFIED FOR EXAMPLE. WE SUPPORT THE EXTENSION OF THE VOTING RIGHTS ACT AS IT
IS NOW WRITTEN . . . . THE VOTING RIGHTS ACT IS THE SINGLE MOST EFFECTIVE LEGISLATION DRAFTED
IN THE LAST TWO DECADES . . . . I HAVE NOT SEEN ANY CHANGES THAT WERE ANYTHING BUT CHANGES
FOR CHANGES SAKE . . . . IT WOULD BE BEST TO EXTEND IT IN ITS PRESENT FORM. HOUSE HEARINGS, MAY
6, 1981, AT 58, 60, 65. CF. ALSO, REMARKS DURING HOUSE HEARINGS E.G. BY RALPH ABERNATHY, FORMER
EXECUTIVE DIRECTOR, SOUTHERN CHRISTIAN LEADERSHIP CONFERENCE; RUBEN BONILLA, NATIONAL
PRESIDENT, LEAGUE OF UNITED LATIN AMERICAN CITIZENS; VERNON JORDAN, EXECUTIVE DIRECTOR,
URBAN LEAGUE (‘IF IT AIN'T BROKE DON'T FIX IT‘); CORETTA SCOTT KING; LANE KIRKLAND, PRESIDENT
AFL-CIO.

505 SEE SUPRA NOTE 117.

506 SENATOR HAYAKAWA ALSO OBSERVED THAT THE BUREAU OF THE CENSUS IDENTIFIES MINORITY
POPULATION GROUPS BY SURNAME. NOW THAT DOES NOT NECESSARILY MEAN THAT THE INDIVIDUAL
WITH A SPANISH SURNAME OR A JAPANESE SURNAME CANNOT READ, WRITE, AND SPEAK ENGLISH.
SOME HAVE BEEN ROOTED HERE FOR GENERATIONS AND KNOW ONLY ENGLISH . . . NOWHERE IN THE
TRIGGERING MECHANISM IS A PERSON'S ABILITY TO SPEAK ENGLISH ADDRESSED. NOWHERE DOES THE
ACT REQUIRE THAT A BILINGUAL BALLOT BE FURNISHED ONLY IF THE VOTER CANNOT USE THE ENGLISH
LANGUAGE, WHATEVER HIS SURNAME MAY BE. SENATE HEARINGS, FEBRUARY 4, 1982, U.S. SENATOR S. I.
HAYAKAWA. SEE ALSO HOUSE HEARINGS, JUNE 28, 1981, MARY ESTILL BUCHANAN, SECRETARY OF STATE,
COLORADO.

507 SEE, E.G. SENATE HEARINGS, JANUARY 27, 1982, VILMA MARTINEZ, EXECUTIVE DIRECTOR, MEXICAN-
AMERICAN LEGAL DEFENSE AND EDUCATION FUND; FEBRUARY 25, 1982, ARNOLDO TORRES, EXECUTIVE
DIRECTOR, LEAGUE OF UNITED LATIN AMERICAN CITIZENS; FEBRUARY 4, 1982, WILLIAM CLEMENTS,
GOVERNOR OF TEXAS.

508 LETTER TO THE SENATE SUBCOMMITTEE ON THE CONSTITUTION FROM GRIFFIN BELL, FORMER
ATTORNEY GENERAL OF THE UNITED STATES, MARCH 4, 1982. SEE ALSO SENATE HEARINGS, JANUARY 28,
1982, U.S. SENATE THAD COCHRAN.

509 SEE, E.G. SENATE HEARINGS, JANUARY 27, 1982, BENJAMIN HOOKS, EXECUTIVE DIRECTOR, NAACP;
FEBRUARY 11, 1982, DR. ARTHUR FLEMING, CHAIRMAN, U.S. COMMISSION ON CIVIL RIGHTS (‘I THINK THAT
CONGRESS WAS WISE IN THE BEGINNING TO DECIDE THAT THERE WERE CERTAIN ISSUES THAT COULD BE
MORE APPROPRIATELY DECIDED BY A COURT HERE IN THE DISTRICT OF COLUMBIA.‘)

510 CITY OF ROME V. UNITED STATES, 446 U.S. 156, 167 (1980). A RELATED QUESTION IS, OF COURSE,
WHETHER OR NOT A STATE CAN BAIL-OUT INDEPENDENTLY OF ANY POLITICAL JURISDICTIONS WITHIN
IT. THE PROPOSED HOUSE MEASURE WOULD BAR A STATE FROM BAIL-OUT UNLESS ALL OF THE COUNTIES
WERE ALSO ABLE TO MEET THE BAIL-OUT STANDARDS. THE LOGIC HERE IS DIFFICULT TO UNDERSTAND
SINCE, BY THE SAME LINE OF REASONING, THOSE STATES IN WHICH ONLY A HANDFUL OF COUNTIES ARE
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COVERED, E.G. CALIFORNIA, NEW YORK, MASSACHUSETTS, SHOULD BE COVERED AS STATES BY VIRTUE
OF THAT FACT.

511 THAT THE FRAMES OF THE FOURTEENTH AMENDMENT NEVER INTENDED TO PROTECT POLITICAL
RIGHTS AND NEGRO SUFFRAGE UNDER THE EQUAL PROTECTION CLAUSE IS CONVINCINGLY ARGUED BY
R. BERGER, ‘GOVERNMENT BY JUDICIARY,‘ 52-192 (1977).

512 THE THIRTEENTH, FOURTEENTH AND FIFTEENTH AMENDMENTS CONTAIN ALMOST IDENTICALLY
WORDED SECTIONS EMPOWERING CONGRESS TO ENFORCE THEM. SECTION 2 OF BOTH THE THIRTEENTH
AND FIFTEENTH AMENDMENTS PROVIDES THAT ‘CONGRESS SHALL HAVE POWER TO ENFORCE THIS
ARTICLE BY APPROPRIATE LEGISLATION.‘ SECTION 5 OF THE FOURTEENTH AMENDMENT, HOWEVER,
STATES THAT ‘THE CONGRESS SHALL HAVE POWER TO ENFORCE BY APPROPRIATE LEGISLATION, THE
PROVISIONS OF THIS ARTICLE.‘ THE COURT HAS DISCERNED NO DIFFERENCE AMONG THE CLAUSES AND
NONE WAS INTENDED. SEE CITY OF ROME V. UNITED STATES, 446 U.S.AT 207-08 N. 1 (1980) REHNQUIST,
J., DISSENTING); UNITED STATES V. GUEST, 383 U.S. 745, 783-84 (1966) (BRENNAN, J., CONCURRING IN
PART, DISSENTING IN PART); JAMES V. BOWMAN, 190 U.S. 127 (1903). ENFORCEMENT CLAUSES HAVE BEEN
ROUTINELY ADDED TO CONSTITUTIONAL AMENDMENTS SINCE THE ADOPTION OF THE RECONSTRUCTION
AMENDMENTS. SEE U.S. CONST. AMENDS. XVIII, SEC. 2, XIX, PARA. 2, XXIII, SEC. 2, XXIV, SEC. 2, XXVII, SEC.
2 (PROPOSED).

513 CH. 114, 16 STAT. 140 (1870). AS ORIGINALLY INTRODUCED BY REPRESENTATIVE JOHN BINGHAM OF
OHIO (AUTHOR OF SECTION 1 OF THE FOURTEENTH AMENDMENT), THE ACT COVERED ONLY STATE ACTION
UNDER THE FIFTEENTH AMENDMENT. UNDER THE SPONSORSHIP OF SENATOR JOHN POOL, A REPUBLICAN
FROM NORTH CAROLINA, HOWEVER, THE ACT WAS BROADENED TO COVER PRIVATE ACTION AND ACTION
INTERFERING WITH RIGHTS UNDER BOTH THE FOURTEENTH AND FIFTEENTH AMENDMENTS. SEE ALSO
THE FORCE ACT OF 1871, CH. 99, 16 STAT. 433.

514 JAMES V. BOWMAN, 190 U.S. 127 (1903). THE COURT STRUCK DOWN SECTION 5 OF THE ACT ON
THE GROUND THAT THE FIFTEENTH AMENDMENT DID NOT AUTHORIZE CONGRESS TO PROHIBIT PRIVATE
INTERFERENCE WITH THE RIGHT TO VOTE.

515 CH. 25, 28 STAT. 36 (1894); CH. 15, 35 STAT. 1153 (1909). THE SURVIVING STATUTES OF THIS PERIOD ARE 18
U.S.C. SECS. 241-242 (1976) (CRIMINAL) AND 42 U.S. SECS. 1971(A), 1983, 1985(3) (1976) (CIVIL). THE DEBATES
ON THE ENACTMENT AND REPEAL OF THE ACT ARE COLLECTED IN I. B. SCHWARTZ, ‘STATUTORY HISTORY
OF THE UNITED STATES: CIVIL RIGHTS,‘ 443-543, 803-34 (1970).

516 SEE TERRY V. ADAMS, 345 U.S. 461 516A (1953); SMITH V. ALLWRIGHT, 321 U.S. 649 516B (1944).

516A 73 S.CT. 809, 97 L.ED. 1152.

516B 64 S.CT. 757, 88 L.ED. 987.

517 CH. 99, 16 STAT. 483 (1871). IN EFFECT, THE ACT SUPPRESSED STATE ELECTORAL PROCESSES.

518 100 U.S. 317 (1880).

519 JAMES V. BOWMAN, 190 U.S. (1903); UNITED STATES V. REESE, 92 U.S. 214 (1876).

520 347 U.S. 483 (1954).

521 PUB.L. NO. 85-315, 71 STAT. 634 (1957) (CODIFIED IN SCATTERED SECTIONS OF 5, 28 AND 42 U.S.C. (1976).
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522 42 U.S.C. SECS. 1971(B), (C) (1964). SECTION 2 OF THE KLAN ACT IS NOW 42 U.S.C. 1985 (1976).
IN ADDITION, THE 1957 ACT ESTABLISHED A ‘TEMPORARY‘ UNITED STATES COMMISSION ON CIVIL
RIGHTS (SUBSEQUENTLY EXTENDED ON NUMEROUS OCCASIONS TO 1981) TO INVESTIGATE CIVIL RIGHTS
VIOLATIONS AND MAKE RECOMMENDATIONS TO THE PRESIDENT AND CONGRESS, AND PROVIDED FOR
AN ADDITIONAL ASSISTANT ATTORNEY GENERAL TO DIRECT A NEW CIVIL RIGHTS DIVISION IN THE
DEPARTMENT OF JUSTICE.

523 PUB. L. NO. 86-449, 74 STAT. 86 (1960) (CODIFIED IN SCATTERED SECTIONS OF 18, 20 AND 42 U.S.C. (1976).
THE 1960 ACT ALSO AUTHORIZED THE APPOINTMENT OF FEDERAL VOTING REFEREES AND PROVIDED
SAFEGUARDS FOR THE PROTECTION AND INSPECTION OF FEDERAL ELECTION RECORDS.

524 PUB. L. NO. 88-352, 78 STAT. 241 (1964) (CODIFIED IN SCATTERED SECTIONS OF 5, 28 AND 42 U.S.C. (1976).

525 42 U.S.C. SEC. 1971(A)(C)(C) (1964).

526 PUB. L. NO. 89-110, 79 STAT. 137 (1965) (CODIFIED AT 42 U.S.C. SECS. 1971, 1973 TO 1973BB-1 (1976).

527 IN ITS SECTION-BY-SECTION ANALYSIS OF THE ACT, THE HOUSE JUDICIARY COMMITTEE
COMMENTED, IN ANTICIPATION OF A CONSTITUTIONAL CHALLENGE, THAT ‘THE POWER OF CONGRESS TO
REACH INTIMIDATION BY PRIVATE INDIVIDUALS IN PURELY LOCAL ELECTIONS DERIVES FROM ARTICLE I,
SECTION 4, AND THE IMPLIED POWER OF CONGRESS TO PROTECT FEDERAL ELECTIONS AGAINST CORRUPT
INFLUENCES, NEITHER OF WHICH REQUIRES A NEXUS WITH RACE. WHILE ARTICLE I, SECTION 4 AND
THE IMPLIED POWER TO CONGRESS TO PREVENT CORRUPTION IS ELECTIONS NORMALLY APPLY ONLY
TO FEDERAL ELECTIONS, AND SECTION 11 APPLIED TO ALL ELECTIONS, THESE POWERS ARE PLENARY
WITHIN THEIR SCOPE, AND WHERE INTIMIDATION IS CONCERNED, IT IS IMPRACTICAL TO SEPARATE ITS
PERNICIOUS EFFECTS BETWEEN FEDERAL AND PURELY LOCAL ELECTIONS.‘-- H.R. REP. NO. 439, 89TH
CONG., 1ST SESS. 30-31 (1965), AS QUOTED IN II. B. SCHWARTZ, ‘STATUTORY HISTORY OF THE UNITED STATES‘
1502-03 (1970). THE SUPREME COURT HAS NOT RULED ON THE CONSTITUTIONALITY OF SECTION 11 OF THE
ACT RELATING TO PRIVATE ACTIONS INTERFERING WITH VOTING RIGHTS IN FEDERAL, STATE, AND LOCAL
ELECTIONS.

528 SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301, 308 528A 1966.

528A 96 S.CT. 803, 15 L.ED.2D 769.

529 C. RICE, THE VOTING RIGHTS ACT OF 1965: SOME DISSENTING OBSERVATIONS, 15 KAN.L.REV. 159, 163
(1966).

530 THE HISTORICAL SETTING OF THE ACT IS DISCUSSED IN II ‘CONGRESSIONAL QUARTERLY SERVICE:
CONGRESS AND THE NATION‘ 1965-1968 354-64 (1969); SEE ALSO SOUTH CAROLINA V. KATZENBACH, 383
U.S. AT 308-15 (1966) (DISCUSSING CONGRESSIONAL AND JUDICIAL CONCERN OVER TACTICS REGULARLY
EMPLOYED IN THE SOUTH TO EVADE THE FIFTEENTH AMENDMENT AND PREVENT NEGROES FROM
VOTING). FOR A DISCUSSION OF EARLIER FEDERAL EFFECTS TO ENFORCE NEGRO VOTING RIGHTS, SEE
DERFNER, RACIAL DISCRIMINATION AND THE RIGHT TO VOTE, 26 VAND.L.REV. 523 (1973); NOTE, FEDERAL
PROTECTION OF NEGRO VOTING RIGHTS, 51 VA.L.REV. 1053 (1965).

531 SIGNIFICANT PORTIONS OF THE LEGISLATIVE HISTORY OF THE ORIGINAL ACT ARE CONTAINED IN H.R.
REP. NO. 439, 89TH CONG. 1ST SESS. 72 (1965), REPRINTED IN (1965) U.S.C. CONG. AND AD. NEWS 2437-508 AND
II B. SCHWARTZ, SUPRA NOTE 27, AT 1484; S. REP. NO. 162, 89TH CONG., 1ST SESS. (1965); JOINT VIEWS OF 12
MEMBERS OF THE JUDICIARY COMMITTEE RELATING TO THE VOTING RIGHTS ACT OF 1965, ATTACHED TO
S. REP. NO. 162, SUPRA, AND REPRINTED IN (1965) U.S.C. CONG. AND AD. NEWS 2540. PRESIDENT JOHNSON'S

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1971&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1985&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1971&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1971&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1973&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1973BB-1&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=780&originatingDoc=ID5C80930660011D989ED93FD657CA60C&refType=RP&fi=co_pp_sp_780_308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_308


S. REP. 97-417, S. REP. 97-417 (1982)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 259

MARCH 15 ADDRESS ON VOTING RIGHTS TO A JOINT SESSION OF CONGRESS ONE WEEK AFTER THE SELMA
DISTURBANCE, AND FLOOR DEBATE ON THE ACT, ARE CONTAINED IN II. B. SCHWARTZ, SUPRA NOTE 27,
AT 1506.

532 CONGRESSIONAL ACTION ON THE MOST RECENT EXTENSION OF THE ACT IN 1975 IS CONTAINED
IN HEARINGS ON THE EXTENSION OF THE VOTING RIGHTS ACT OF 1965 BEFORE THE SUBCOMMITTEE
ON CONSTITUTIONAL RIGHTS OF THE HOUSE JUDICIARY COMMITTEE, 94TH CONG., 1ST SESS. (1975)
(HEREINAFTER CITED AS 1975 HOUSE HEARINGS); HEARINGS ON THE EXTENSION OF THE SENATE
JUDICIARY COMMITTEE, 94TH CONG. 1ST SESS. (1975) (HEREINAFTER CITED AS 1975 SENATE HEARINGS); S.
REP. NO. 94-295, 94TH CONG., 1ST SESS. (1975), REPRINTED IN (1975) U.S.C. CONG. AND AD. NEWS 774.

533 TECHNICALLY SPEAKING, A COVERED STATE WOULD NOT BE AUTOMATICALLY EXEMPT UNDER
SECTION 4 EVEN IF CONGRESS FAILED TO EXTEND THE ACT AUGUST 6, 1982, AS IT WOULD STILL
BE NECESSARY FOR THE STATE OF BRING AN ACTION, FOR DECLARATORY JUDGMENT. SEE 42 U.S.C.
1973B(A) (1976) 42 U.S.C. 1972, IN WHICH SUBPART (A)(2)(C) PROHIBITS THE USE OF A LITERACY TEST AS
A CONDITION FOR VOTING, IS PERMANENT LEGISLATION. THE BILINGUAL BALLOT REQUIREMENTS IN 42
U.S.C. 1973AA-1A ARE NOT SCHEDULED FOR EXPIRATION UNTIL AUGUST 6, 1985. SENATOR S. I. HAYAKAWA
AND REPRESENTATIVE PAUL MCCLOSKEY, CALIFORNIA REPUBLICANS, HAVE INTRODUCED LEGISLATION
CALLING FOR REPEAL OF THE BILINGUAL REQUIREMENTS.

534 SECTION 4(C) OF THE ACT DEFINES A ‘TEST OR DEVICE‘ AS ANY REQUIREMENT THAT A PERSON, AS A
PREREQUISITE FOR REGISTRATION OR VOTING, DEMONSTRATE LITERACY, EDUCATIONAL ACHIEVEMENT,
KNOWLEDGE, OR GOOD MORAL CHARACTER, OR PRODUCE REGISTERED VOTERS OR OTHER PERSONS TO
VOUCH FOR HIS QUALIFICATIONS, 42 U.S.C. 1973B(C) (1976). SEE ALSO 42 U.S.C. 1973B(F)(3) (1976).

535 42 U.S.C. SEC. 1973B(B) (1976).

536 UNDER SEC. 4(B) OF THE ACT. ‘THE PROVISION OF SUBSECTION (A) SHALL APPLY IN ANY STATE OR IN
ANY POLITICAL SUBDIVISION OF A STATE WHICH (1) THE ATTORNEY GENERAL DETERMINES MAINTAINED
ON NOVEMBER 1, 1964, ANY TEST OR DEVICE, AND WITH RESPECT TO WHICH (2) THE DIRECTOR OF THE
CENSUS DETERMINES THAT LESS THAN 50 PER CENTUM OF THE PERSONS OF VOTING AGE RESIDING
THEREIN WERE REGISTERED ON NOVEMBER 1, 1964, OR THAT LESS THAN 50 PER CENTUM OF SUCH PERSONS
VOTED IN THE PRESIDENTIAL ELECTION OF NOVEMBER 1964. ‘A DETERMINATION OR CERTIFICATION OF
THE ATTORNEY GENERAL OR OF THE DIRECTOR OF CENSUS UNDER THIS SECTION OR UNDER SECTION 6
OR SECTION 13 SHALL NOT BE REVIEWABLE IN ANY COURT AND SHALL BE EFFECTIVE UPON PUBLICATION
IN THE FEDERAL REGISTER.‘

537 45 FED.REG. 18898 (1980). FOR A LISTING OF THE VARIOUS JURISDICTION COVERED FROM 1965-1975,
SEE ‘UNITED STATES COMMISSION ON CIVIL RIGHTS, THE VOTING RIGHTS ACT: TEN YEARS AFTER‘ 35 (1975)
AT 13-16 (HEREINAFTER CITED AS ‘VOTING RIGHTS ACT: TEN YEARS AFTER‘).

538 42 U.S.C. 1973B(A) (1976).

539 ALASKA SUBSEQUENTLY FILED YET ANOTHER BAILOUT SUIT BUT ABANDONED IT. SEE ALASKA V.
UNITED STATES, NO. 7809484 (D.C. CIR. MAY 10, 1979) (STIPULATED DISMISSAL OF THE ACTION).

540 VIRGINIA V. UNITED STATES, 386 F.SUPP. 1319 (D.D.C. 1974), AFF'D MEM., 420 U.S. 901 (1975).

541 42 U.S.C. 1973C (1976). AMENDMENTS TO THE ACT HAVE EXTENDED THIS RESTRICTION TO INCLUDE
LAWS THAT WERE IN EFFECT IN 1968 AND 1972.

542 VOTING RIGHTS ACT: TEN YEARS AFTER,‘ SUPRA NOTE 27 AT 25.
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543 ID. AT 25, N. 53; MACCOON, ‘THE ENFORCEMENT OF THE PRECLEARANCE REQUIREMENTS OF SECTION
5 OF THE VOTING RIGHTS ACT OF 1965‘, 29 CATH.U.L.REV. 107 (1979); SEE ALSO PERKINS V. MATTHEWS, 400
U.S. 379, 393 N. 11 (1971).

544 SECTION 5 OF THE ACT PROVIDES THAT A NEWLY ENACTED ELECTORAL CHANGE MAY BE ENFORCED
IF IT IS SUBMITTED TO THE ATTORNEY GENERAL AND HE DOES NOT INTERPOSE AN OBJECTION ‘WITHIN
SIXTY DAYS AFTER SUCH SUBMISSION, OR UPON GOOD CAUSE SHOWN . . . NEITHER AN AFFIRMATIVE
INDICATION BY THE ATTORNEY GENERAL THAT NO OBJECTION WILL BE MADE, NOR THE ATTORNEY
GENERAL'S FAILURE TO OBJECT . . . SHALL BE A SUBSEQUENT ACTION TO ENJOIN ENFORCEMENT OF SUCH
QUALIFICATION.‘ 42 U.S.C. 1973C (1976). DOES ANY OBJECTION SUFFICE? MAY THE ATTORNEY GENERAL
SIMPLY OBJECT TO ALL SECTION 5 SUBMISSIONS? SEE GEORGIA V. UNITED STATES, 411 U.S. 526, 542-43 (1973)
(WHITE, J., DISSENTING).

545 411 U.S. AT 536.

546 ID. THE COURT CITED UNITED STATES V. MOREHEAD, 243 U.S. 607 (1916) AND SMITH V. UNITED STATES,
170 U.S. 372 (1897) AS AUTHORITY FOR THIS PROPOSITION. THE REGULATIONS ARE CONTAINED IN 28
C.F.R.PT. 51, SECS. 51-1-51.29 (1971); SEE ALSO D. HUNTER, ‘FEDERAL REVIEW OF VOTING CHANGES: HOW
TO USE SECTION 5 OF THE VOTING RIGHTS ACT‘ (2D ED. 1975).

547 42 U.S.C. 1973C (1976). AS OF 1975, THE ALTERNATIVE OF SEEING A DECLARATORY JUDGMENT
WITHOUT REVIEW BY THE ATTORNEY GENERAL HAD BEEN USED ONLY ONCE, ‘VOTING RIGHTS ACT: TEN
YEARS AFTER,‘ SUPRA NOTE 27, AT 29.

548 28 C.F.R. 51.19 (1971).

549 SEE ALLEN V. STATE BD. OF ELECTIONS, 393 U.S. 544 (1966).

550 42 U.S.C. 1973C (1976).

551 28 C.F.R. 51.3, 51.10(A), 51.18 (1971).

552 28 C.F.R. 51.3(D) (1971).

553 446 U.S.AT 171.

554 UNITED STATES V. SHEFFIELD BD. OF COMM., 435 U.S. 110, 131 (1978).

555 42 U.S.C. 1973C (1976).

556 1975 SENATE HEARINGS, SUPRA NOTE 32, AT 597; SEE ALSO, UNITED STATES V. SHEFFIELD BD. OF
COMM., 435 U.S.AT 147 (STEVENS, J., DISSENTING).

557 MACCOON, SUPRA NOTE 56, AT 113 N. 45. IN ADDITION, THE VOTING RIGHTS SECTION OF THE CIVIL
RIGHTS DIVISION MAINTAINS A MAILING LIST OF INTERESTED PARTIES WHO RECEIVE A WEEKLY LISTING
OF CURRENT SECTION 5 SUBMISSIONS. THE PROCEDURE IS DESIGNED TO ALLOW PRIVATE PARTIES TO
MONITOR STATE AND LOCAL GOVERNMENTAL UNITS FOR COMPLIANCE AND TO ASSIST THE JUSTICE
DEPARTMENT IN ENFORCEMENT OF THE ACT. ID. AT 109 N.11. ALSO STRENGTHENING ENFORCEMENT AND
ENCOURAGING LITIGATION IS THE 1975 AMENDMENT TO THE ACT WHICH PERMITS A COURT, AT ITS
DISCRETION, TO AWARD ATTORNEY'S FEE TO PREVAILING PARTIES IN VOTING RIGHTS CASES, 42 U.S.C.
1973(E) (1976). SEE TORRES V. SACHS, 538 F.2D 10 (2D CIR. 1976).
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558 IN THE PERIOD BETWEEN 1965 AND 1977, 6,400 ELECTORAL REQUESTS WERE SUBMITTED.
APPROXIMATELY 5,800 OF THESE WERE FROM 1971 TO 1974. 1975 SENATE HEARINGS, SUPRA NOTE 32, AT 597.
SEE UNITED STATES V. SHEFFIELD BD. OF COMM., 435 U.S.AT 147 N. 8 (1978) (STEVENS, J., DISSENTING).

559 SEE THERNSTROM, ‘THE ODD EVOLUTION OF THE VOTING RIGHTS ACT,‘ 55 PUB. INTEREST 49 (1979).

560 HEARINGS ON H.R. 6400 BEFORE SUBCOMMITTEE NO. 5 OF THE HOUSE COMMITTEE ON THE
JUDICIARY, 89TH CONG., 1ST SESS. SEC. 2, AT 74 (1965) (HEREINAFTER CITED AS 1965 HOUSE HEARINGS). SEE
ALSO ALLEN V. STATE BD. OF ELECTIONS, 393 U.S.AT 564 (1969).

561 1965 HOUSE HEARINGS, SUPRA NOTE 50, AT 21. WHEN ASKED ‘HOW FAR DOWN THE POLITICAL
SCALE‘ THE TERM ‘POLITICAL SUBDIVISION‘ WENT, KATZENBACH REPLIED: ‘I BELIEVE THAT THE TERM
'POLITICAL SUBDIVISION’ USED IN THIS BILL IS INTENDED TO COVER THE REGISTRATION AREA AND THAT
THE WHOLE BILL REALLY AIMED AT GETTING PEOPLE REGISTERED.‘ ID.

562 1975 SENATE HEARINGS, SUPRA NOTE 22, AT 121.

563 II. B. SCHWARTZ, SUPRA NOTE 17, AT 1526.

564 THE VOTING RIGHTS ACT: TEN YEARS LATER, SUPRA NOTE 27 AT 41. BETWEEN 1964 AND 1972,
THE NUMBER OF NEW BLACK REGISTRANTS ACTUALLY INCREASED BY 1,148,621, AN INCREASE FROM 29
PERCENT TO OVER 56 PERCENT OF THE BLACKS OF VOTING AGE. ID. AT 43.

565 1981 REPORT OF THE U.S. COMMISSION ON CIVIL RIGHTS.

566 H.R. REP. NO. 97-227, 97TH CONG., 1ST SESS. 7.

567 1981 REPORT SUPRA.

568 H.R. REP. NO. 97-227, SUPRA, AT 7.

569 383 U.S. 301 569A (1966).

569A 86 S.CT. 803, 15 L.ED.2D 769.

570 383 U.S.AT 333.

571 ID. AT 361.

572 ID. AT 334.

573 ID. AT 335.

574 383 U.S.AT 330.

575 SUBCOMMITTEE ON CONSTITUTION TO SENATE COMM. ON THE JUDICIARY, 97TH CONGRESS, 2ND
SESS., REPORT ON THE VOTING RIGHTS ACT 61 (COMM. PRINT 1982) (HEREINAFTER SENATE SUBCOMMITTEE
PRINT).

576 SEE PP.

577 HON. PETER W. RODINO, JR., CONGRESSIONAL RECORD, OCTOBER 2, 1982, AT H6842.
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578 SENATE HEARINGS, STATEMENT OF HON. HENRY J. HYDE, A MEMBER OF CONGRESS FROM THE STATE
OF ILLINOIS, JANUARY 28, 1982, HEREINAFTER 1982 SENATE HEARINGS.

579 ID.

580 ID. HYDE THEN GAVE AN EXAMPLE OF WHAT HE MEANT. HIS TESTIMONY OF WHAT HAPPENED
FOLLOWS: MR. HYDE . . . WE HAD ONE WITNESS, A BLACK LAWYER FROM MISSISSIPPI, WHO WAS GOING
TO TESTIFY NOT IN ACCORDANCE WITH THE ZEIT GEIST, WITH THE ESTABLISHMENT ON THIS AND HE WAS
HARASSED. SENATOR HATCH. HARRASSED BY WHOM? MR. HYDE. WELL, BY POLITICAL FIGURES IN HIS
STATE. EVEN MEMBERS OF HIS FAMILY CALLED HIM AND SAID, ‘YOU'RE NOT GOING TO GO UP THERE AND
TESTIFY AGAINST THE VOTING RIGHTS ACT,‘ AND THIS MAN IS A VERY WELL-KNOWN BLACK LAWYER
WHO WAS A VERY INTERESTING WITNESS. HE DID TESTIFY, BUT I WAS VERY DISTURBED BY WHAT I
PERSONALLY EVALUATE AS HARASSMENT.

581 1982 SENATE HEARINGS, SUPRA.

582 H.R. REP. NO. 97-227, SUPRA, AT 56.

583 1982 SENATE HEARINGS, SUPRA.

584 ID.

585 SENATE HEARINGS, JANUARY 28, 1982.

586 ID.

587 SEE E.G. SENATE HEARINGS, JANUARY 27, 1982. ATTORNEY GENERAL OF THE UNITED STATES
WILLIAM FRENCH SMITH; JANUARY 28, 1982, U.S. REPRESENTATIVE HENRY HYDE; FEBRUARY 1, 1982; SUSAN
MCMANUS, PROFESSOR, UNIVERSITY OF HOUSTON; FEBRUARY 11, 1982, ROBERT BRINSON, CITY ATTORNEY,
ROME, GEORGIA; MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES, WILLIAM
BRADFORD REYNOLDS.

588 SEN. SUBCOMMITTEE PRINT 62.

589 ID. AT 63.

590 SENATE HEARINGS, FEBRUARY 2, 1982.

591 TECHNICALLY, AS THE MAJORITY POINTS OUT A CITY POLITICAL SUBDIVISION ‘APPEALS‘ AN
OBJECTION BY FILING A DE NOVA DECLARATORY JUDGMENT ACTION IN THE DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA. THIS RIGHT TO ‘APPEAL‘ MIGHT MEAN SOMETHING IF CONGRESS MADE
A COMMUNITY ELIGIBLE FOR ATTORNEYS FEES UNDER THE CIVIL RIGHTS ATTORNEYS FEES ACT 42
U.S.C. 1988. TESTIMONY BEFORE THE SENATE SUBCOMMITTEE ON THE CONSTITUTION, HOWEVER, HAS
AMPLY DEMONSTRATED THE PROHIBITIVE FINANCIAL BURDEN THAT BRINGING SUCH ACTIONS PLACES
ON LOCAL COMMUNITIES, PARTICULARLY COMMUNITIES FAR DISTANT FROM WASHINGTON, D.C. SEE.

592 ‘SIR MATHEW HALE'S CRITICISMS ON HOBBE'S DIALOGUE OF THE COMMON LAWS‘ PRINTED AS
APPENDIX TO W. S. HOLDSWORTH. A HISTORY OF ENGLISH LAW (LONDON, 1924); V. 503), AS QUOTED IN F.
HAYEK, THE CONSTITUTION OF LIBERTY, 465, N.61 (1960).

593 THE ARGUMENT FOR THIS POSITION IS THAT, IF A WHOLE STATE HAS TO REMAIN UNDER SECTION 5,
THE STATE AUTHORITIES WILL PUT PRESSURE ON A RECALCITRANT SUBDIVISION. THOSE WHO AGREE IN
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THIS FASHION, ASSUME TOO READILY THAT STATE AUTHORITIES WILL BE ABLE TO EXERCISE DETAILED
CONTROL OVER LOCAL ELECTION PROCESSES.

594 DAVID H. HUNTER, ‘SECTION 5 OF THE VOTING RIGHTS ACT OF 1965; PROBLEMS AND POSSIBILITIES,‘
PREPARED REMARKS FOR DELIVERY AT THE ANNUAL MEETING OF THE AMERICAN POLITICAL SCIENCE
ASSOCIATION (1980).

595 STATEMENT OF ARMAND DERFNER, DIRECTOR, VOTING LAW POLICY PROJECT, JOINT CENTER FOR
POLITICAL STUDIES, FEBRUARY 2, 1982.

596 SEE THE DISCUSSION OF SOUTH CAROLINA V. KATZENBACH, SUPRA AT (P. 18 OF DRAFT).

597 SEE H.R. REP. NO. 97-227, SUPRA, AT 14-15.

598 SEE PP. . . . AND . . . SUPRA.

599 TYPICAL IS THE CIVIL RIGHTS COMMISSION IN WHOSE REPORT THE VOTING RIGHTS ACT:
UNFULFILLED GOALS 1981, IT EXPLICITY STATES THAT THE COMMISSION LIMITED ITS VALUATION TO ‘THE
CURRENT STATUS OF MINORITY VOTING RIGHTS IN JURISDICTIONS COVERED BY THE SPECIAL PROVISIONS
OF THE VOTING RIGHTS ACT OF 1965, AS AMENDED.‘

600 SEN. SUBCOMMITTEE HEARING 54-59, 62-63.

601 AT ONE PLACE IN ITS REPORT, THE MAJORITY REPHRASE THIS TEST AS FOLLOWS: ‘. . . THE
JURISDICTION MUST SHOW THAT IT IS NOT . . . ENACTED CHANGES WHICH ARE DISCRIMINATORY
AND, THEREFORE, OBJECTIONABLE UNDER SECTION 5.‘ THIS SUMMARY OF THE TEST MAKES ACTUAL
DISCRIMINATION, NOT THE INTERPOSITION OF AN OBJECTION THE REAL CRITERION. UNFORTUNATELY,
HOWEVER, THE STATUTE ITSELF DOES NOT REQUIRE THAT CHANGES BE DISCRIMINATORY; IT REQUIRES
ONLY THAT CHANGES BE OBJECTED TO, NOT THAT THEY BE OBJECTIONABLE.

602 SENATE HEARINGS, JANUARY 27, 1982, ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
FRENCH SMITH.

603 SENATE HEARINGS MARCH 1, 1982, ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES WILLIAM
BRADFORD REYNOLDS.

604 ID. REYNOLDS OBSERVED: ‘FEDERAL EXAMINERS ARE ASSIGNED TO JURISDICTIONS, IN CONNECTION
WITH THE REGISTRATION PROCESS AND LISTING ELIGIBLE VOTERS. IF THAT IS ALL IT PERTAINS TO, I THINK
THERE ARE A LIMITED NUMBER OF COUNTIES THAT WOULD BE AFFECTED. BUT, ON THE OTHER HAND,
ALSO FEDERAL EXAMINERS ARE ASSIGNED TO DIFFERENT COUNTIES IN CONJUNCTION WITH SENDING
IN SEVERAL OF THE FEDERAL OBSERVERS ON REQUEST TO OBSERVE DIFFERENT ELECTIONS. IF THE
ASSIGNMENT OF FEDERAL EXAMINERS FOR THAT PURPOSE WERE TO BE INCLUDED AS AN ELEMENT
WHICH WOULD PREVENT BAIL OUT, THERE WOULD BE A LARGE NUMBER OF COUNTIES UNDER THAT
PARTICULAR REQUIREMENT AND IT IS NOT CLEAR FROM THE LANGUAGE OR THE HOUSE REPORT EXACTLY
WHAT IS INTENDED THERE.‘

605 SEE PP. . . . TO . . . SUPRA.

606 THE ONLY CASE CITED BY THE COMMITTEE REPORT TO SUPPORT OF ITS CONTENTION
THAT SOUTHERN COURTS ARE BIASED OR INCOMPETENT IN THE AREA OF VOTING RIGHTS HAS
BEEN COMPLETELY DISTORTED THROUGHOUT THE DEBATE OVER THE ACT. WHILE THE MISSISSIPPI
LEGISLATURE AND THE UNITED STATES DISTRICT COURT IN MISSISSIPPI MAY HAVE COMMITTED
MANY MISTAKES IN THE LENGTHY LITIGATION TO BRING THE LEGISLATURE INTO COMPLIANCE
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WITH THE SUPREME COURT'S ONE-MAN-ONE-VOTE DECISIONS, THEY WERE NEVER FOUND GUILTY OF
RACIAL DISCRIMINATION. THE SUPREME COURT EXPLICITLY STATED, ‘WE DO NOT REACH THE MORE
PARTICULARIZED CHALLENGES TO CERTAIN ASPECTS OF THAT REAPPOINTMENT PLAN MADE BY THE
PLAINTIFFS-- CHALLENGES BASED UPON CLAIMS THAT THE PLAN'S APPORTIONMENT OF SOME DISTRICTS

IMPERMISSIBLY DILUTES NEGRO VOTING STRENGTH.‘ CONNOR V. FINCH, 431 U.S. 407, 421 606A (1977).
INDEED, JUSTICE BLACKMUN'S CONCURRENCE, WHICH WAS JOINED BY THE CHIEF JUSTICE, EXPLICITLY
STATES, ‘I DO NOT THINK THE PLAN IMPROPERLY DILUTES BLACK VOTING STRENGTH JUST BECAUSE
IT FAILS TO PROVIDE PROPORTIONAL REPRESENTATION.‘ ID., AT 427-28 (BLACKMUN, J., CONCURRING).
INDEED, THE ONLY TIME THE ISSUE OF DISCRIMINATION WAS LITIGATED TO A CONCLUSION, THE STATE
SUCCESSFULLY CARRIED THE BURDEN OF PROVIDING TO THE DISTRICT COURT FOR THE DISTRICT OF
COLUMBIA THAT IT HAD NOT BEEN GUILTY OF DISCRIMINATION IN EITHER PURPOSE OR EFFORT. UNITED

STATES V. MISSISSIPPI, 444 U.S. 1050 606B (1980).

606A 97 S.CT. 1828, 52 L.ED.2D 465.

606B 100 S.CT. 994, 62 L.ED.2D 439.

607 REPT. OF SUBCOMMITTEE ON THE CONSTITUTION ON S. 1992, 97TH CONGRESS, 2ND SESSION (APRIL,
1982), P. 67.

608 SEE THE SUPREME COURT'S DISCUSSION OF THE LEGISLATIVE HISTORY OF SECTION 2 IN MOBILE V.
BOLDEN, 446 U.S. 55, 61 (1980).

609 SEE W. GILLETTE, THE RIGHT TO VOTE: POLITICS AND THE PASSAGE OF THE FIFTEENTH AMENDMENT
(1965); J. MCCLELLAN, ‘FIDDLING WITH THE CONSTITUTION WHILE ROME BURNS: THE CASE AGAINST THE
VOTING RIGHTS ACT OF 1965,‘ 42 LA.L.REV. 43-48 (1981).

609A 96 S.CT.2040, 48 L.ED.2D 597.

610 H.R. REP. NO. 97-227 AT 29 (1981).

610A 81 S.CT. 125, 5 L.ED.2D 110.

610B 84 S.CT. 1362, 12 L.ED.2D 506.

610C 85 S.CT. 498, 13 L.ED.2D 401.

610D 86 S.CT. 1286, 16 L.ED.2D 376.

610E 91 S.CT. 1858, 29 L.ED.2D 363.

610F 91 S.CT. 1904, 29 L.ED.2D 399.

610G 93 S.CT. 2332, 37 L.ED.2D 314.

(Note: 1. PORTIONS OF THE SENATE, HOUSE AND CONFERENCE REPORTS, WHICH ARE DUPLICATIVE
OR ARE DEEMED TO BE UNNECESSARY TO THE INTERPRETATION OF THE LAWS, ARE OMITTED.
OMITTED MATERIAL IS INDICATED BY FIVE ASTERISKS: *****. 2. TO RETRIEVE REPORTS ON A
PUBLIC LAW, RUN A TOPIC FIELD SEARCH USING THE PUBLIC LAW NUMBER, e.g., TO(99-495))

S. REP. 97-417, S. Rep. No. 417, 97TH Cong., 2ND Sess. 1982, 1982 U.S.C.C.A.N. 177, 1982 WL 25033 (Leg.Hist.)
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