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New York Bail Reform Opposition Testimony Provided by President Beth Chapman 

Introduction 

For generations in America, monetary bail has proven to be the most 

effective (and cost effective) way to insure the appearance of the defendant in 
Court. 

The private bail industry has an astounding record of reliability and 

accountability at no cost to the taxpayer. Bail agents and the insurance company 

backing the bonds—not the taxpayer—are monetarily responsible for defendants 

released on commerc ial bail. If a defendant flees, the bail agent must return the 

defendant to jail or pay the Court., so bail agents not only have a financial interest 

in making sure a defendant appears in Court, but they also have a fiduciary 

commitment to the Courts, taxpayers and victims of crime. 

Due to pressur e from well-funded “social justice” special interest groups, 

some states and counties have recently begun a disastrous experiment: taxpayer-

funded pretrial services programs that are neither financially or physically 

responsible for their clients, nor do they attempt to apprehend a defendant if they 

fail to appear in Court. 

Already straddled with a budget deficit of 4.1 billion dollars, New Yorkers 

are on the chopping block to be the next test subjects in expanding pre-trial 

services programs…and they aren’t being told the whole story. 



The Costs to the Taxpayer of Pretrial Services 

As New York considers implementing bail reform statewide, its citizens need to 

realistically consider the impact that will have on public safety and the state’s already 

overburdened budget, as well as think through whether it will actually end up hurting the people 

it seems designed to help. 

In its attempt to placate the various special interest groups that have been banging the 

drum of so-called "criminal justice reform,” the New York State legislature appears to be rushing 

into the same mistake that states like New Jersey have made. If Gov. Cuomo and the lawmakers 

in Albany are hell-bent on taking such an extremist position as ending the existing bail system as 

we know it, they at least owe it to the citizens of New York to provide some factual basis for 

their decision in the legislation.  

But there is none. 

In the bill, Part C reads: 

“The legislature finds and declares that there is a present need to revise New York’s 

procedures regulating release of persons charged with criminal offenses pending 

trial…so that fewer presumed innocent people are held pretrial.” 

These claims are made without any citation to a study done to justify the "present need.” 

There's no reference to the numbers of defendants or crime victims that the legislation will 

impact. There is no mention made at all of the cost of this bill to the taxpayer.  



The experience of other states that have implemented bail reform provides clear examples 

of the criminal chaos and economic disaster of shifting the costs from the defendants to the 

taxpayer and removing a key element of responsibility from the criminal justice system. 

With no cost analysis included in the bill, taxpayers quite literally have no idea what this 

experiment is going to cost them. However, we can make some estimates. 

Cost Comparison to Washington D.C. and New Jersey 

The experiences of Washington, DC and the state of New Jersey illustrate many of the 

problems that New York will face if they follow this proposal. 

New York has twice the crime of neighboring New Jersey, which gives us another way to 

estimate cost. When bail reform was implemented in New Jersey, it was estimated in an 

exhaustive study by Towson University  that the net cost would be over $215,00,000 (215 

million dollars). 

 Based on the FBI crime statistics and given that the population of New York State is 

well over twice the population of New Jersey, it seems fair to assume that the New York system 

will cost close to half a billion dollars a year, in the vicinity of $400 to $500 million. 



This huge burden will be added to the bill for taxpayers, who already face huge costs in 

the criminal justice system. In New York City alone, over $250 million a year is currently spent 

on indigent defense. Adding just the lower estimate of the cost of pretrial services to just what 

New York City alone spends, and you're looking at taxpayers putting around $650 million per 

year into defending and supervising arrestees. 

No wonder there are no cost figures included in the pending legislation. 

However the challenge that most of New York's counties will face outside of New York 

City add to the grim picture. Again, with no supporting studies the current legislation provides 

little guidance but looking at a smaller city like the nation's capital Washington DC gives us 

some basis to estimate. 

With a population of slightly over 700,000, Washington DC is often used as an example 

of the benefits of pretrial services, but the numbers tell a very different story. The cost to detain, 

process, release and supervise just one defendant is between $3,250 and $4,062. The District of 



Columbia’s "free” system costs $65 million per year and has helped it become one of America's 

most dangerous cities.  

Reading the proposed legislation, it appears that every county in New York would be 

required to provide pretrial services at taxpayer expense. This is another area where this ill-

thought proposal will create unforeseen new problems for New Yorkers, because transitioning to 

the use of a “Pretrial Services Agency” to handle criminal defendants will create extraordinary 

new burdens for New York’s counties, especially for its many smaller rural counties in Upstate 

and Western New York. 

Look at the numbers. New York State has 62 counties but most of the crime – 60% – 

comes from just eight of those counties; the ones that make up Metropolitan New York City. In 

Washington DC, each (taxpayer-funded) pretrial employee services an average of 45 defendants 

per week. Using this as a baseline, we can make some estimates about just how many employees 

each county will require based on current crime statistics.  



A full 80% of New York counties — 52 of New York 62 counties — simply don't have 

enough defendants each week to support the need for an agency on an ongoing basis. Since 

legislation has no cost analysis included, the economic impact of this was hard to calculate. In 

New Jersey, smaller counties were punished with an unfunded mandate. Will this be the fate of 

rural counties in New York? 

The realities of the criminal justice system will provide even more challenges for the 

overwhelming majority of New York's counties. Revenues from fines and filing fees will drop, 

costs currently covered by defendants will be shifted to the taxpayers, and the need for an 

efficiency docket will dwindle. 

The entire state will also lose funds that currently go to the general fund. How much state 

revenue this currently represents is difficult to track, however City and State New York reported 

in 2016: 

The city’s general fund received $2.49 million from the two major bail-related sources: 

fees levied on bail when the defendant is convicted of a crime and bail a judge decides 

has been forfeited to the city because a defendant did not show up to court or abide by 

other conditions imposed on them, according to the New York City Independent Budget 

Office. 

These are the frightening budgetary realities of the bail reform proposal and they don't 

even take into account the cost of the big jump in crime that New Yorkers can expect if bail 

reform passes. 



The Deadly Impact on Crime 

Bad economics aside, the most frightening outcome for New York of this legislation will 

be the effect it has on crime for the average New Yorker. 

One of the immediate impacts of bail reform in New Jersey was a 13% jump in the crime 

rate. In Washington, DC — one of the "success stories" of pretrial release — one out of every 21 

residents will be a victim of property crime in any given year and a staggering 1 out of 70 will be 

victims of violent crime. 

The New York legislation says that: 

The bill also revises existing process remanding individuals in jail before trial, so the 

pretrial detention is used in limited cases involving high risk of flight or a current risk to 

the physical safety of a reasonably identifiable person or persons, and comports with 

Supreme Court jurisprudence regarding required substantive and procedural due 

process or for detention. 

While the idea of only detaining those who are clear flight risks or who offer a specific 

threat may appeal to the do-gooder sensibilities of the special-interest groups who are pushing 

these proposals, it ignores the real world impact of releasing criminals without responsibility and 

with little supervision. 

In metropolitan areas like the city of Houston in Harris County, TX, switching to pretrial 

supervision has literally doubled the number of people who do not show up for trial. As the 

Houston Chronicle reported in January 2018, since pretrial services: 

…went into effect in June, more than 8,000 misdemeanor defendants have been released 

on unsecured bonds, yet more than 40 percent failed to appear for subsequent court 



hearings. The rate is nearly double that of defendants with personal bonds and far higher 

than the 8 percent failure rate for those with bail bondsmen providing surety bonds, 

according to data released by Harris County in November. 

As Detective Joe Indano of South Plainfield, New Jersey said after his state implemented 

its bail reform legislation: 

 “Nobody’s afraid to commit crimes anymore. They’re not afraid of being arrested, 

because they know at the end of the day, they’re going to be released. It’s catch and 

release. You’re chasing around the same people over and over again. They’re being 

released and going back and offending and now you have more people as victims.” 

 Another law enforcement official put it more bluntly, saying “we can’t protect you 

anymore.” 

According to the 2016 crime statistics, property crimes such as burglary already have 

only a 13% arrest rate. The "catch and release” pretrial system just puts the criminals right back 

out on the street to commit such "nonviolent" offenses as robbery and breaking and entering . 

The future victims of home invasion and assault do not fit the standard of "easily identifiable." 

The misguided bail reform movement has had real-life consequences across the country 

for victims of crime like Shima Howard, a domestic abuse survivor in Atlanta, Georgia. As 

Shima recently wrote in a letter to the mayor, sharing her personal experience of being re-

victimized by the court system in order to warn her about the "one-sided scare tactics” 

weaponized by bail reform advocates: 

 I attempted to obtain a new restraining order and was told by the Judge he could not 

grant one because the perpetrator had not physically assaulted me during this latest 



incident. I argued the only reason he didn’t assault me is because he didn’t successfully 

kick in the door before he was arrested on my property. I was still denied the protective 

order. At the end of the day, I felt like the justice system failed me. I lived in constant fear 

that my perpetrator was above the law.  

 Domestic violence is a misdemeanor offense in the state of Georgia. As I 

understand it, federal lawsuits have targeted misdemeanor offenses for unsecured release 

with no financial accountability for the crime committed. This blanket release of 

defendants does not take into account the actual crime and the impact of such release for 

the victims of crime. 

However, one of the dirty little secrets of bail reform is that it doesn't work particularly 

well for the defendants, either. 

The New York proposal discusses the idea of "least restrictive" means of detention, by 

which they mean doing away with bail and replacing it with other systems that include 

mandatory drug testing or wearing an electronic monitor. It doesn't take too much thought to 

realize that these alternatives are not less restrictive in the real world than someone being able to 

pay bail and continue on with their lives as normal until their trial begins. 

Non-Monetary Release Recommendations & Conclusion

Although we support the commercial bail industry and feel monetary bail is the best 

option for the criminal justice system, we understand the need for certain occasions when non-

monetary or “own recognizance” bonds are necessary or preferred. At no time do we as an 

industry feel that judicial discretion be removed from the equation totally. 



The commercial bail industry stands by the below core principles for release on 

recognizance (ROR) and non-monetary release: 

• Eligible - Non-monetary release as a first option for violation of traffic laws, and look

at what traffic laws can be completely de-criminalized. 

• Eligible - Non-monetary release as a first consideration for first time offenders with no

criminal history. 

• Eligible - Non-monetary release as a first consideration for individuals with no failures

to appear (FTA) 

• Not Eligible - Non-monetary option for an individual currently out on a bond for a

felony or misdemeanor. 

• Not Eligible - Non-monetary option for someone convicted of a felony in the past 3

years or misdemeanor in the past 1 year. 

• Not Eligible - Non-monetary release option for someone with multiple cases or in

multiple counties. 

• Not Eligible - Any release on crimes where there is a victim should be guaranteed and

supervised. 

• Not Eligible - Any defendant who has previously failed to appear on an OR bond on a

criminal charge shall only be released with secured bail and would not be eligible for another OR 

bond for at least one year. 

• Not Eligible - Any defendant currently released on a secured bond for a felony offense

would not be eligible for non-monetary release. 



• Not Eligible - Any defendant currently on a non-monetary bond would not be eligible

for a second non-monetary bond in any county. 

• Not Eligible - Any defendant who has been charged with a sexual assault on a

child/minor causing great bodily harm would not be eligible for non-monetary release. 

• Not Eligible - Any defendant who has been convicted of a charge of escape in the last

five years would not be eligible for non-monetary release. 

• Most importantly, a policy should be created that stops unlimited non-monetary release

for any defendant. 

Simply put: bail works. It’s got a proven track record of working for the victims of 

crime, the criminal justice system and most importantly, the taxpayer.  

A risk assessment from Pretrial Services does little to alleviate concerns that someone 

just arrested is not a risk or is likely to appear, because the risk assessment is based only on 

information currently available. As Nevada Governor Sandoval said as he vetoed a “free 

bail” bill recently: 

No conclusive evidence has been presented showing that the risk assessment methods 

are effective in determining when it may or may not be appropriate to release a criminal 

defendant without requiring bail. 

Pretrial services can be an option for the judge to consider but it should never be the 

starting point or replace the system that has proven effective in every way: the commercial 

surety bail industry. 

Submitted by Beth Chapman

President, Professional Bail Agents of the United States
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January 30, 2018 

Dear Members of the Joint Legislative Budget Committee: 

 I travel the nation working on bail reform issues, and I think there are serious considerations 
and issues with the administration’s budget and legislative proposal on bail reform.  While 
certainly I represent a trade association of insurance underwriters of bail who will be affected by 
this legislation, this legislation directly follows the lead of New Jersey in implementing sweeping 
bail reform.  In so doing, it undoes a generation-long tradition in New York that has continuously 
rejected the no-money bail system and intentional labeling of persons as dangerous as a general 
crime control policy for purposes of setting bail or detaining them in jail with no bail.  Similarly, 
this law will trigger massive spending on a large new state bureaucracy that will be put in place to 
replace self-guarantee, third-party guarantee, or for-profit guarantee posted bail bonds, and also in 
order to put on the litany of mini-trials on preventative detention that will requires new judges, 
prosecutors, and public defenders.   

 Prior to 1987 and the Supreme Court’s landmark decision in U.S. v. Salerno, very few 
people, including this author, would have believed that the federal constitution allowed persons to 
be detained by finding that they are dangerous to the community.  The purpose of bail had always 
been to secure appearance in court, and any considerations related thereto were the only relevant 
considerations.  The reason was fundamental—that to go further would be to take a legal sledge-
hammer to the presumption of innocence.  At the time of the passage of the Bail Reform Act of 
1984, the ACLU was similarly skeptical, arguing that even with these new computers, we will 
never be able to accurately predict who is dangerous, which certainly remains the case in our 
country today.   

 Of course, Justice Thurgood Marshall dissented in Salerno: 

 This case brings before the Court for the first time a statute in which Congress declares 
 that a person innocent of any crime may be jailed indefinitely, pending the trial of 
 allegations which are legally presumed to be untrue, if the Government shows to the 
 satisfaction of a judge that the accused is likely to commit crimes, unrelated to the 
 pending charges, at any time in the future. Such statutes, consistent with the usages of 
 tyranny and the excesses of what bitter experience teaches us to call the police state, have 
 long been thought incompatible with the fundamental human rights protected by our 
 Constitution. Today a majority of this Court holds otherwise. Its decision disregards basic 
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 principles of justice established centuries ago and enshrined beyond the reach of 
 governmental interference in the Bill of Rights. 

 Yet, the Supreme Court allowed the power to preventatively detain, i.e., detain with no 
bail, in a split decision in Salerno, and many states and the federal government have embraced it.  
New York has not embraced preventative detention and is in fact one of four states that disallows 
considerations of risk of danger in setting bail in first place.  Justice Marshall predicted that 
preventative detention would be abused and expanded, which occurred.  In fact, as a result the 
federal government in eliminating financial conditions of bail, pretrial detention has increased by 
267% since 1984 due to using preventative detention so that roughly two thirds of all defendants 
are detained without bail.  New Jersey, which system started January 1, 2017, upon which this 
legislation appears to be based, is now moving for detention in 43.6% of cases, obtaining it in 
about 20% of the total cases.  In one jurisdiction in New Jersey, one of three defendants are being 
detained using preventative detention.  I’m not quite sure this is what Chief Justice Rehnquist had 
in mind in his oft-quoted line in the majority opinion: “In our society, liberty is the norm, and 
detention prior to trial or without trial is the carefully limited exception.” 

 This legislation would follow the lead of the federal government and New Jersey and 
reverse New York legal tradition to allow for expanded preventative detention.  If protecting 
the presumption of innocence is the goal, then it would be an open question of whether going in 
this direction of allowing for detention without bail (and the hammer of threatening preventative 
detention) and a new dragnet of pre-conviction supervision and widespread use of electronic and 
other correctional technology is a better fit to protect the presumption of innocence.  The power to 
preventatively detain is quite expansive in the proposed legislation, including cases involving 
“serious violence,” all domestic violence arrests, witness intimidation, any and all new crimes 
while on bail, and willful failures to appear.   Salerno does not require, but this legislation includes 
a serious of cases where there is a “rebuttable presumption” of detention that the person accused 
then has to overcome by a preponderance of the evidence.  This will further tip the balance in favor 
of the state.    

 In terms of the costs, it will be millions and millions of dollars to implement a system of 
preventative detention.  In each case, the prosecutor must reach a high bar of proving by clear and 
convincing evidence that the person is a “high risk of flight” or a “current threat.”  Of course, the 
legislation makes clear that there is some discovery, specifically noting Section 240.44 of the N.Y. 
Criminal Procedure Law, which is a rule regarding witness testimony discovery.  In both New 
Jersey and New Mexico, this triggers the equivalent of a mini-trial, and of course all of these trials 
will have to be held within five working days of a motion having been filed.  This will put immense 
burdens on the police, prosecutors, public defenders, and judges.  In New Mexico, because no 
funding was received by prosecutors, motions are filed in 15% of all cases, whereas in New Jersey 
it is of course 43.6%.  That should be the planned range for budgeting purposes. 
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 This legislation requires the Office of Court Administration to certify a pretrial services 
agency in each county.  This would require the creation of a pretrial services program in each 
county, I assume ultimately at the expense of the state.  The bill enumerates with specificity the 
types of conditions a court has authority to require of these county programs in monitoring 
defendants who are out on bail.  In fact, judges will have unfettered authority to impose supervision 
by pretrial programs and electronic monitoring in all cases whatsoever.  The state will be required 
to pay for some tremendous portion of the monitoring fees because most defendants will assert 
indigence.  Of course, this allows for consideration of public safety through the back door by 
allowing for all of these conditions, many of which may have nothing to do with coming back to 
court.  In the end, this will cost a fortune to put all of these programs in place, which coupled with 
the expansion of putting on the preventative detention mini-trials, will prove quite expensive.  

 In some states, we have used the Washington, D.C. per-capita costs as an estimate, which 
in practice are proving to be a little high.  In New Jersey, the annual cost would have been $1.2 
billion annually when comparing to D.C., when the actual costs are now estimated at roughly $542 
million annually according to the latest economic analysis.  Of course, the New Jersey Attorney 
General was unable to estimate the costs and indicated the total would not be known until the 
program is completely implemented. Judge Grant in New Jersey has said the program will run a 
deficit and face a long term funding issue on July 1, 2018.  Thus, if we applied the experience in 
New Jersey to New York, which is approximately double the size of New Jersey, a $1.1 billion 
price tag to implement this does not seem that far off.  We assume included in this would be to 
offset the current costs of programs already in place that are already providing such pretrial 
services.  In other states, such as California, which tried to implement this, independent legislative 
analysts determined it would cost California hundreds and hundreds of millions of dollars in 
several different categories in order to implement S.B. 10 and A.B. 42, legislation similar to this 
proposal.  

 Calls of justice reinvestment due to the savings from this legislation will be widespread 
and prove hollow.  In New Jersey, the jail population dropped 16% last year (prior to bail reform), 
and dropped 20% this year.  There is no evidence tying the drop to bail reform, and in fact most 
studies of the drop are blaming it on other factors (dropping crime rates in some categories, 
changing of the handling of drug cases, etc.).  Of course, detaining 20% of persons without bail 
statewide is significant, and in one jurisdiction, judges are detaining 33% of defendants, which is 
likely more defendants than prior to bail reform.  So, it is hard to say that this will have any overall 
impact in reducing mass incarceration, and thus there will be funds to spend.  Of course the fixed 
costs of creating supervisory programs and the electronic dragnet will have to be taken into 
account. 

 For defendants, this trammels their rights.  Basically, now you are going to be on pre-
conviction probation by the state and electronic monitoring at your expense or state expense.  This 
is problematic from a perspective of least restrictive, because as the U.S. Supreme Court has said, 
bail is the right to choose the jailer of one’s choice.  This means that the state is then out of your 
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business while you are at liberty.  Here, everyone who could have posted a bond or have one 
provided to them free of charge by a third party, will instead face liberty restricting non-monetary 
conditions that may not be necessary to guarantee their appearance.  On the other hand, the state 
can threaten preventative detention, and must threaten it early, which will put extreme pressure on 
a defendant since the state has 180 days of automatic detention available  with no possibility of 
bail if the motions are won.  

 New York’s bail system does not suffer from the problems of other states, and the idea that 
use of financial bail is rote, routine and widespread is false.  The bails in New York City are 
generally lower than many other major cities in the United States.  In San Francisco, misdemeanor 
domestic violence is $35,000.  In fact, according to the Comptroller’s report in New York City, 
70% of defendants are already released on their own recognizance in New York City.  In fact, 
California is twice the size of New York in terms of population, and in my professional judgment 
based on numbers I have seen, I would estimate that on a per-capita basis the amount of bail 
liability written in New York is probably 10-20% of what is written in California.   

 Further, this legislation restricts judicial discretion only as against financial 
conditions of bail, allowing unfettered discretion when it comes to any non-financial liberty-
restricting conditions, most of which will be not chargeable to the defendant but to the state.  
In setting up procedural hurdles such as making findings on the record and showing “support” of 
alternatives, this unnecessarily restricts judicial discretion.  Judges should have discretion to 
impose all conditions of bail or any combination of conditions of bail as necessary to meet the 
purposes of bail, which in New York right now is only to guarantee appearance.  No restrictions 
should hamper that discretion to impose the least restrictive form of release in general, which has 
always generally been any combination of conditions as allowable by law. 

 Of course, the further expansion of releases without the incentives of financial 
conditions are not proving people will simply show up and not commit new crimes while out 
on bail if they are not required to post a cash or surety bond.  This will spike failures to 
appear in court.  In Houston, Texas, those released pursuant to a federal court order on a simple 
promise to appear were failing to appear in 34.46% of all cases in July, 2017.  Of course, this was 
six times higher than the rate of failing to appear on a surety bond (5.7%) and three times higher 
than the rate of failing to appear on a cash bond (11.3%).  In one study of the Dallas County system, 
it was noted that the use of surety bonds saved the county $8 million annually.  That is not to say 
that everyone in New York should be on a surety bond, but where it meets the purposes of bail and 
is otherwise not excessive bail, judges should have discretion to impose financial conditions of 
bail as necessary to guarantee appearance in court and as another tool to impose that may have 
greater incentive to return someone to court than an ankle monitor would.  Other national studies 
prove the worth of financial conditions of bail in reducing failures to appear in court, reducing 
long-term fugitive rates, and in the return of defendants over state lines in misdemeanor cases 
where state and local governments will not retrieve them.  In fact, in one landmark study published 
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in the University of Chicago Journal of Law and Economics, the authors called surety bail agents 
“the true long-arms of the law.” 

 While I cannot say for certain that this legislation will entirely eliminate surety bail and 
underwriting by insurance companies in New York, I can say that the passage of this legislation 
would absolutely call into question whether it would be viable to continue to operate in New York 
at both the retail bail and underwriting levels.  All retail operations have certain minimums 
necessary to operate in the first place, as do underwriters.  Certainly, the intent of this legislation 
is to eliminate financial conditions of bail, and while there appears to some discretion to impose 
financial bail, I could easily see this legislation reducing amount of surety bail used in New York 
by 50-90%.  Of course, the loss of public revenue and loss of small business and jobs caused 
thereby should be another factor that should be taken into consideration.  I would also caution the 
legislature from believing the arguments that bail will still be an option—in the two other states 
where this legislation passed, New Jersey and New Mexico, bail was still going to be an option—
until court rules and administrative directives then virtually eliminated all financial conditions of 
bail. 

 This legislative debate is a rehash of territory that has been considered by New Yorkers 
many times over the years.  New York has one of the purest of bail systems in my view, which 
does honor the presumption of innocence in a fashion not required of New York but chosen by 
New York. In New York we ask one question—what is necessary to secure the appearance of the 
defendant in court?  Questions of using bail for other purposes, like trying to stop crimes we have 
a hard time in predicting, have been rejected for some time.  We know that a criminal intervention 
is going to take place at sentencing anyway.  Then, the idea that we are going to give the power to 
the state to detain large swaths of the population without bail and threaten the same is abhorrent to 
New York’s tradition of the right to bail.  Judges have discretion to set bail in New York, and while 
adjustments can and should be made to the system (such as the bail review due process section 
contained in the legislation, for example), moving New York in the direction of New Jersey, New 
Mexico, Washington, D.C. and the federal system risks not reducing mass incarceration but instead 
risks increasing mass incarceration and also widening the net of intrusive pre-conviction 
supervision and a web of electronic and other conditions that will be provided at defendant expense 
or state expense. 

 I would instead encourage further study and data gathering regarding New York’s bail 
system.  In other states that have considered such significant reforms, most occurred in relation to 
a lengthy study that highlighted jurisdiction-specific issues that could be corrected.  In some states, 
they discovered they had no data, like in Ohio, where only four out of fifty-six jurisdictions 
collected any data regarding failures to appear or new crimes while out on bail.  For these reasons, 
I would call on the legislature to spearhead a study of bail reform prior to the passage of any 
significant legislation.  I would be of course glad to participate in any such efforts in New York. 
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 Finally, I would point out that in an article from the Journal of Law and Criminology in 
1986 entitled “Preventive Detention: A Constitutional But Ineffective Means of Fighting Pretrial 
Crime,” the ideal solution to the reduction of pretrial detention, and all other related considerations 
in the bail process, as noted in the article, is speedier trials.  The reason is that when we try to 
predict who is dangerous, we get it wrong much of the time and risk detaining those who we would 
have predicted wrongly.  In fact, one of the largest bail algorithms in the country, the Arnold 
Foundation Public Safety Assessment, will recommend preventative detention in category six risk 
cases.  The problem is that the training data one researcher was able to discover indicated that the 
risk of failing to appear or committing a new crime was 40% in risk six cases.  This means that if 
we recommended and obtained detention in 10 of such cases, 6 of those persons would not have 
committed a new crime or failed to appear.  The article also notes another study showing that 8 
defendants in Washington, D.C. would have been detained to stop 1 person who would have 
committed a new crime while out on bail.  For these reasons, the only true way to fairly, 
accurately, efficiently, and across all groups reduce pretrial incarceration is to encourage 
speedy trial reforms.  In the article, the ACLU made this recommendation a generation ago 
suggesting that speedy trial reforms could reduce pretrial incarceration in total by as much as 50%, 
and it is a recommendation today that we continue to support.  We therefore do support all efforts 
by the administration to reduce the delays in criminal trials because it is truly the only mechanism 
that can fairly and neutrally reduce the number of new crimes while on release, reduce pretrial 
incarceration and the length of pretrial incarceration, reduce failures to appear or violations of 
bond conditions, reduce the need for expensive intrusive correction technology and/or supervision 
by a state agency, reduce waste in the process, and get to the end result—justice—more quickly.   

 I would glad to provide any supporting documents referenced.  Thank you for your time 
and consideration. 

      Sincerely, 

       

      Jeffrey J. Clayton, M.S., J.D. 
      Executive Director 
      American Bail Coalition 
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