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CHAIRMAN FARRELL: Good afternoon. Now
we begin the fifth in the series of hearings
conducted by the joint fiscal committees of
the Legislature regarding the Governor's
proposed budget for fiscal year 2010-2011.

The hearings are conducted pursuant to Article
7, Section 3 of the New York State
Constitution and Article 2, Section 31 and 32A
of the Legislative Law.

Today the Assembly Ways and Means
Committee and the Senate Finance Committee
will hear testimony concerning Tax Budget
issues.

I will now introduce the members from the
Assembly, which are Assemblyman Haves,
Assemblyman Schimminger and Assemblyman -- oh,
he's gone.

{Laughter.)

CHAIRMAN FARRELL: -Senator Carl Kruger,
chairman of the Senate Finance Committee, will
introduce members from the Senate.

CHAIRMAN XRUGER: Yes, which consist of
my vice chair, Senator Liz Krueger, and our

ranking member, Senatocr John DeFrancisco.
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CHAIRMAN FARRELL: - Thank you very much.
The first to testify, a slightly late
Jamie Woodward, acting commissioner of

New York State's Department of Taxation and

Finance.
ACTING COMMISSIONER WOODWARD: Thank
you. |
CHATIRMAN FARRELL: Good afternoon.
ACTING COMMISSIONER WOODWARD: Yes,

good afternocon or evening, as it may be.

Chairman Xruger, Chairman Farrell, and
distinguished members of the committees, I am
Jamie Woodward, acting commissioner of the
Department of Taxation and Finance. On behalf
of Govexrnor Paterson and the department'é
dedicated employees, I thank you for the
opportunity to come before you today.

Joining me are members of the
department's executive staff: Robert
Plattner, deputy commiésioner of our Office of
Tax Policy Analysis, and Patricia Mitchell,
the department's chief financial officer.

I would like to bring you up-to-date on

many topics and issues that have consumed our
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days at the Tax Department in recent months.
Last year's budget challenged us in many ways.

By far our most daunting challenge this past

"year, and the one that put the most

gsignificant strain on department reSources, as
well as taxpayers and tax practitioners, was
the implementation of the Metropolitan
Commuter Transportation Mobility Tax.

Enacted in early May, the tax required us
to be ready to receive retroactive payments on
an entirely new tax by the end of October.
Unlike some of the smaller new taxes we have
successfully implemented in recent years, this
major tax was to be collected from hundreds of
thousands of employers, partners, and sole
proprietors within the MTA region, with
estimated revenue of $1.5 billion for the MTA.
As you can imagine, the department had to
guickly reallocate resources dedicated to
other projects and activities to meet the
short time frame for implementation.

I am immensely proud of our department's
work in this area. Nevertheless, we are

mindful of the difficulties this has caused
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taxpayers and tax practitioners, and we
continue to improve the program as issues
arise.

In another new role for the department,
we worked closely with the Departments of
Environmental Cohservaﬁion and Health to
develop procedures to implement the Bottle
Bill amendments enacted with last yeaxr's
budget. The legislation requirea deposit
initiators fof all applicable beverage
containers té register with the Tax Department
by June 1. After nearly eight months of legal
challenges and court decisions changing
implementation and filing due dates, a total
of 236 depogit initiators have registered’and
paid over $22 million in unclaimed deposits.

We were also in the forefront of tax
administrétion as regards tax preparers this
yvear. As you know; Tax Department
investigations uncovered é shocking amount of

tax fraud perpetrated by tax preparers. Last

'year vou passed a tax preparer registration

program that also included the creation of a

task force to determine possible educational

()

=
./
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and other standards for tax preparers.

The work of the task force ié underway,
and we were pleased to see that the IRS
recently announced a registration program as
well. Our goal is to conform our pfogram to
that of the IRS to the greatest extent
possible in ordeg to minimize the burden on
preparers while protecting the taxpaver.

I would like to turn now Lo our laﬁest
legiglative program, the PAID program, now in
full swing until March 15th. Enacted as part
of the Deficit Reduction Plan, this program
offers taxpayers with older outstanding
liabilities an opportunity to pay
gsignificantly reduced penalties and interest
that have accrued on tax bills if they act by
the March deadline. Under the PAID.program,
no discount i1s given on the actual amount of
tax due.

In mid-January, at the start of the
program, the department mailed approximately
700,000 letters of invitation to these
eligible taxpayers. We have fielded thousands

of phone inguiries, seen over 18,000 wvisits to
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our PAID website, and accepted applications (”

from approximately 8,000 taxpayers so far.

In an attempt to collect revenue already
owed to the state rather than raise taxes, We
are stirring up some very old matters. While
the vast majority of liabilities involved are
due and owing, we have become aware that there
are some that in fact should be canceled. We
will work with any taxpayer to review their
matter with a goal of resolving it
éppropriately and expeditiously.

The program will not only produce
much-needed revenue, but it will also serve to <_
reduce our old assessment inventory and allow
us to better target our resources to pursue
taxes owed to the state going forward.

As I'm sure you're aware, over the ﬁast
several years the department has substantially
improved its tax enforcement program as part
of ite strategy to narrow an unacceptable tax
collection gap that results from
underreporting of income, noncompliance, and

even c¢riminal behavior. Our strategic goal is

- v

gsimple. We are striving to create a smarter,

T
i .
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more effective and more credible presence that
will deter noncompliance and increase
voluntary compliance.

Our approach involves both increasing the
severity of the consequences for tax evasion
while directing resources toward programs that
encourage taxpayers to comply voluntarily.

Our enforcement program 1s smarter
becauge it ié driven by more business
intelligence and data analysis than ever
before. The more information we have, the
more we are able to select appropriate
candidates for audit, find assets held by
those who owe us legally collectable tax debt,
and, where appropriate, build stronger cases
for criminal prosecution.

The IRS estimates that when government
lacks ready access to third-party data and
other evidence of income, 54 percent of
taxpayers underreport their income. In
contrast, when government is provided
information, such as W-2 wage information,

99 percent of taxpayers correctly report their

income. The lesson is clear. More taxpayers
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will report when they know that underreporting (M“

S

can and will be detected.

New laws enacted last yeér are just one
step in giving us thirduparty information that
we need to move more taxpayers in the
direction of voluntaxry compliance.

Legiglation enacted in 2008 required.financial
institutions to match their account data with
our inVéntory of warranted tax debt.  While
all financial institutions are not vet fully
compliant, given the results so far, we
anticipate that this data match will produce
$25 million in new revenue this current fiscal (:
year.

This year's Executive Budget includes an
important proposal that seeks to regquire banks
to send us the same aggregate credit card
information that they are complying for the
IRS to further enhance our compliance efforts
and to increasgse voluntary compliance.

Equipped with these new tools, we are
sending more bills, conducting more audits,

taking more collection actions, and initiating

more criminal investigations than ever before.
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These efforts have returned huge dividends and
have been supported through additional
personnel resources added during these
difficult fiscal times.

We anticipate that in fiscal yéar
2009-2010 our activities will produce the
highest recoveries in the state's history --
approximately $2.75 billion in cash, including
the revenues from the PAID program. In
addition, we expect that our fraud detection
and pre-refund audits will save the state
ancther $700 million.

As we have increased and improved our
enforcement program and collection
capabilities in recent years, we have
continued to devote rescources to our core
mission, to promote voluntary compliance. We
have sought to improve our outreach and
educational programs and to provide more ways
for taxpayers to bring disagreements or
intractable tax problems to our attention
outside of the collection and enforcement
arena.

To this end, and in consultation with
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members of the Legislature last year, we
installed our first taxpayer rights advocate.
The Office of the Taxpayer Rights Advocate was
established on October 1, 2009, as an
independent bureau Qithin the Deparﬁment of
Tax and Finance reporting directly to me. Its
mission is to promote taxpayer rights, assist
distressed taxpayvers, advocate for the fair
and reasonable enforcement of our tax laws,
and to promote voluntary compliance by
addressing inefficiencies and systemic flaws
in our procedures. The taxpaver xrights
advocate also seeks to help increase voluntary (:
compliance through public outreach and
education on key issues.

Egspecially during these difficult
economic times, the taxpayer rights advocate
plays a crucial role in our strategic plan.
By ensuring fair, reasonable and balanced
enforcement, both taxpayers and the integrity
of our system are preserved and protected.

The taxpayexr rights advocate has already

drafted legislation contained in the Executive

M

C

Budget proposal to reform our Offers in

e
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Compromise program. The proposed legislation
will provide the department with the tools
needed to assist distressed taxpayers by
generating increased revenues from otherwise
uncollectable accounts.

Last year we assumed responsibility for
the Office of Real Property Services' human
resources and fiscal matters. Expanding on
this successful effort, the Executive Budget
include a proposal to consolidate ORPS with
the Department of Taxation and Finance. We
expect that the merger will result in further
administrative savings, particularly in
information technology as well as facilities
management. We are already working with ORPS
to identify savings areas and efficiencies
while maintaining our core missions.

Also on the subject of cost savings
initiatives, last‘yeaf we notified taxpavers
that we would not be mailing income tax forms
and instructions automatically, as the
majority of taxpayer, nearly 95 percent,
access forms electronically, use software, or

file taxes using paid preparers. The measure
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saved £1.2 million and had no adverse effects 7
on filing behavior or revenue.

Similarly, this year.we will ask
taxpayers who itemized last year to use our
website or to call us for their 1099-G state
income tax refund information. We anticipate
over $700,000 in printing aﬁd mailing savings
as a result.

In all areas of our contact with
taxpayers,‘we will continue tc encourage them
to conduct their business with us using
efficient technologies, such as our website,
email and direct deposit options. (:;
Improvements in the way we communicate with
taxpayers through clearer communications,
streamlining our mail and print process, and
using the web, has resulted in approximately a
$5 million in cumulative savings.

While we have provided web-based-only
filing for many of the new programs we have
initiated, due to the breadth and scope of the
MTA payroll tax, we offered both web- and

paper-based filing options. We will continue

to convert taxpayers to online or electronic
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filing and will keep you informed as we change
our business practices.

Finally, asg you know, Governor Paterson
included in his Executive Budget a proposal to
raise the cigarette tax one dollar per pack.
In conjunction with that, he directed my
department to issue regulations with respect
to -the sales by stamping agents to Indian
sellers. I am pleased to report to you toaay
that these regulations will be proposed
shortly. We anticipate that the full’
regulatory process will take approximately six
months to complete.

And while I am prepared to speak to
gquestions you may have with regard to the
regulatory process, I respectfully refer you
to Peter Kiernan, counsel to the Governor, for
guestions you may have on substantive Indian
matters.

With that caveat, I will-be happy to
answer any guestions you may have. Thank vyou.

CHAIRMAN FARRELL: Thank you very much.

Questions? Yeg, Senator.

SENATOR DeFRANCISCO: I think we first
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passed the law for the enforcement of the
cigarette tax on Indian Nations in 2005. And
if I recall correctly, at that time the law
basgsically codified the existing regulgtions,
regulations in effect at that time. Am I
correct in that? And if I am, what are we
doing for the next six mdnths if there's
already regulations that have been constructed
on prior legislation?

ACTING COMMISSIONER WOODWARD: I think
in basic concept you're correct, of what was
codified back a few years ago. There are a
few more details that it's appropriate to put
in regulations thatAwé are in discussions, in
final discussions with the Governor's |
counsel's office as to what should be in the
reguiation.

And.just to be a little more expansive,
the regulatory process 1s controlled by the
State Administrative Procedure Act, which
requires -- and for good reason -- sbme timing
and filings that are reguired in certaiﬁ
orders. And the proposed regulations will be

out very shortly. What takes the time for the

)

)
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six months that we're egtimating is a coﬁment
period and then'timé to reflect upon the
comments, to make any adjustments to
regulations, that the typical time frame for a
regulation is approximately six months.

So the regulations will be out very
shortly in a draft proposal form, and then we
will have time for comment and reflection on
those comments before they are finally
adopted.

SENATOR DeFRANCISCO: But are you
working off regulations that have previously
been created but never adopted?

ACTING COMMISSIONER WOODWARD: Yes. We
are using those as our basis, vyes.

SENATOR DeFRANCISCO: All right. I
just hope -- and I'm not making any accusation
here, but it just seems like every time we get
a commitment from a governor -- and I remember
Governor Spitzer gave the same commitment, and
Governor Pataki, and everyone else. It seemed
that there was always a delay for some reason,
and then we never get the procegss started.

And I just hope this regulatory process is not
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another way to delay this thing. And I'm not <~)

suggesting from the Tax Department, I'm
suggesting from the entire governmént, because
this has been called for for a long time.

Tax auditors. There's been a steady
increase in the number of auditors that have
been authorized in the last three budget
cycles. If I counted them correctly, it's
almost 600. Have they all been hired? And if
g0, what has been the result? I mean, is
there any kind of results you can show beéause
of the increased auditing capabilities?

ACTING COMMISSIONER WOODWARD: . I think,
as I mentioned in the testimony, that this
vear we will bring in the most collections
ever in our history. So yes, they are a big
part of that process.

Have they all been hired? That may be --

we are still in the hiring process. And we

have hired up Sevéral times as we get
authorization to hire. But as yoﬁ all know,
as you hire, there are different people who
leave at different timesg, they retire or take

other positions. So it's a constant process
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of keeping caught up with our audit staff. We
do have quite a few at work, yes.

SENATOR DeFRANCISCOG: And as far as you
understand, the auditors that are being hired,
that's not part of the Governor's hiring
freeze? Is that exempt from the hiring
freeze? Or are you being stopped now from
hiring new people?

ACTING COMMISSIONER WCOODWARD: We have
gotten approval from the Division of the
Budget to hire the pogitions of auditors and
others that support the collection and the
revenue process.

SENATOR DeFRANCISCO: And in vyour
prepared remarks, I was kind of fading off --
because people who read every remark, I just
kind of lose my attention. But I guesgss my
point with that i1s, did you give an idea of
how much the increased revenues have been with
these new auditors, or just that it's a record
increase?

Did vou give numbers? Can you give me
some idea to show that these auditors.have

been worth the money? I mean, 1is there
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deollars that you can point to that you've been
able to collect because of the increasesg in --

ACTING COMMISSIONER WOODWARD: I
believe what's in the Executive Budget is that
with the addition of 341 positions in the
department, an additional $221 million was
added to the revenue streami

SENATOR DeFRANCISCO: And is that
supported by when 200 auditors were in the

2007-2008 budget, and an additional 195 in

- 2008-2009, were there corresponding increases

that are consistent with what the Governor is

predicting by adding more auditors?

ACTING COMMISSTIONER WOODWARD: Yes.
SENATOR DeFRANCISCO: Okavy. Thank vyou.
CHAIRMAN FARRELL: Thank you.

Assemblyman Hayes.

ASSEMBLYMAN HAYES: Thank you,
Mr. Chairman.

And thank you, Commissionerxr Wéodward. I
juset have two quick guestions that I want to
ask vyou.

First and foremost, we're beginning the

tax filing season for income taxes for most
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New Yorkers. Can you tell us how the
department is set up to process those returns?
Given the cash-flow concerns that we've had in
other areas éf the state at the end of the
year, can you categorically tell takpayers
today that they won't be delayed in getting
their refund checks due to the state's cash
problems?

ACTING COMMISSIONER WOODWARD: Well, we
are processing the income tax returns as we do
every vyear. Usually Jjust after Martin Luther
King weekend is when the federal government
turns on their system, and we turn ours on
tco. And we have been procegsing, and we are
beginning to issue the refunds.

I can say that we work c¢losely with the
Division of the Budget with the cash
management process. And to date we have a
plan that will allow us to continue to issue
refunds through this March.

ASSEMRBRLYMAN HAYES: On time, as has
been the custom in the past? In other words,
vou know, one of the biggest concerns that

people have -- and, you know, I want to make
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sure I'm c¢lear about asking this gquestion --
is that in Decembexr the Governor withheld aid
payment to school districts and
municipalities, citing a cash crunch. He said
that in January that would be over because we
were going to get tax receipts that are going
to come to state. Of course,‘that's an
estimate of what tax receipts will be coming
to the state, and people who are looking for
their refunds and whb file on a timely basis
are looking forward to receiving their refund
on a timely basis, should they be owed one.

The question I have for you is, is the
department prepared to send out thosé refunds
on a timely basis?

ACTING COMMISSIONER WOODWARD: Well,
and I think as you know, every year there is a
cap to the amount of refunds that get paid out
dﬁring the January through March time frame,
and then additional refunds are paid out
through April. So typically it depends on
exactly when you file your return how much of
a walt you have.

But clearly the statute requires that the

(.
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timely filed returns receive their refund
within a statutory time frame. 2aAnd we do and
do expect always to meet that time frame, yes.

. ASSEMBLYMAN HAYES: Thank you. The
lagt question really is following up on
Senafor DeFrancisco's question.

I think the issue is really trying to get
our arms around‘the additional appropriation
for the personnel in the departwment, mostly in
the audit department. That the money that's
being expended is actually not just collecting
more than we've ever collected in the past,
but how 1s that actually working in terms of
the projections? Because the overall tax
collection to the state is down from what the
state budget predicted, isn't that right?

ACTING COMMISSIONER WOODWARD: Well, I
think where we've seen the weakness in the-
revenue numbers are what's coming in on
returns and what's coming in in withholding
amounts, what we consider the voluntary side
of people making their payments for taxes.

The auditors and the othexr staff that we

have that go to collect the money, they are --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

24

and we clearly account for it separately --
producing more and more revenue. And when we
hire an additional auditdr or collector, they
generate 13 or 14 times their cost in the
first vear.

There are some ramp-up issues of training
folks and making sure that they have adeguate
knowledge of our complex tax laws where
they're doing their work. 2And so that is
gquite a challenge for us now; approximately
20 percent of our staff have one year or less
experience at this point in those areas. So
we are trying to make sure we target and
carefully supervise the work that they do.

But that revenue and the money that comes
in from that is clearly -- we can sit down and
talk to anyone who'd like to see how we
account for it. It's a separate -- we call it
our CARTS money, but it's our accounts
receivable money, and it clearly goes up as we
hire the additional staff and put them to
work.

ASSEMBLYMAN HAYES: And random audits

that the department conducts, there always
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seem to be comnstituentes who call the
legiglative offices after receiving a random
audit letter from the department who, you
know, in the back of their minds -- I know
there's two sgides to every story, ahd I know
that most of that stuff is confidential, we
can't even get involved in it, we ask you to
take a look at it. We do appreciate the
department looking into the matter and makiﬁg
sure the contact is made with the taxpavyer.

But when we have all of these new
éuditors who come on board, the public kind of
thinks, oh, well, there's going to be all
these wild goose chases now, people subjected
to random audits who for no reason should be
subject to them. Is that the department's
policy? Or when they conduct an audit and
send out an audit letter there's actually a
reason for it?

ACTING COMMISSIONER WOODWARD: No, we
don't have a policy of goose-chase audits.

In fact, the folks who are brought on are
given -- they're assigned the cases that

they're supposed to work. And we have folks
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who are looking through a lot of the data that CWE

we have to determine where an approprilate use
of our resources is.

And so we very much do have programs that
we target. Some of -- we have, because of the
great desire to bring in the revenue and to
have more compliance on the amount that folks
pay into us, we have started some audit
programs in new areas, carefully monitored by
the folks in central office, that target items
such as the cash-based businesses and sales
tax.

Whereas before, a lot of our revenue was (

generated by the big companies and doing

audits that last several yearsgs, our cycle has

gquickened now and we are focusing and
diversifying our audit process to make sure
that folkes know when they're collecting sales
tax on behalf of the State of New York, they
need to turn that over to us. And that just
because they're a small company or a small
business does not mean that they will never be
looked at by the‘Tax Department.

So we're trying to create and keep the

'/ - Y

s

—
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level playing field for everyone by not just
targeting, you know, the audit that's the
guickest or the eagiest for us. Not that we
always did that, but we've certainly put more
emphasis on using our data and doing gome
either terxrritorial or business-based kind of
sampling of where are some things that look
out of whack.

And we're uéing a lot more data and data
analysis, as I mentioned, to look for outliers
by comparing like businesses and trying to
only look at the ones that say, well, this one
locks way out here and someone looks way out
here. And you have to look at them to see
which one may be -- they could be both right,
and we go intco an audit looking at it like
that. But there could be things that either
one, on either extreme, indicates something
that we need to learn and to help the taxpaver
pay the right amount and also maybe to adjust
how we're educating thé public on what their
obligations are.

ASSEMBLYMAN HAYES: Thank you very

much. Appreciate 1it.
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CHAIRMAN FARRELL: Thank you vexry much. (M‘
Senator. |
CHAIRMAN KRUGER: Commligsioner, I have

actually three gquestions.

Earlier today I received a note that says
ﬁI would like to stresgs" -- I guess that this
note was relative teo you -- that "I would like
to stress that it is vital that we collect all
revenues legally owed us and that we enforce
all state tax laws that are currently
effective, including taxes on
Native-American-owned retail establishments.™"

Since our ranker pointed ocut -- he gave (
me the yéar 2005, can you tell me why we
haven't been collecting the taxes between now
and 20057

ACTING COMMISSIONER WOODWARb: Well, I
don't know that we agree that we haven't been
collecting the taxes. I think there is
agreement that perhaps not all taxes have been
collected everyone sees.

But as vou know, the matiter is very
complex and there's a long history behind the

taxation product that go to Indian
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reservations and that come off the reservation
by other individuals.

We have been working, the Gowvernor's
office has been working very diligently on
addregging this igsue. And I do think that we
are changing the nature of the discussion at
this point and look forward to issuing our
draft regulations to --

CHAIRMAN KRUGER: Well, you say it's
complicated. Why is it complicated?

ACTING CCOMMISSIONER WOODWARD: Because
there are many viewpoints as to Indian
sovereignty and what laws apply and treaties.
And frankly, we have always looked to the
Governcr's office for guidance as to how that
matter isrto be handled.

CHATRMAN KRUGER: Does the Governor has
have to sign a letter of forbearance‘that
would allow the Tax Department to start
collecting the taxes?

ACTING COMMISSIONER WOODWARD: Pardon
me?

CHAIRMAN KRUGER: There's a forbearance

letter that has to be signed by the Governor
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that would release the department and allow
you to start collecting taxes. Is that
correct?

ACTING COMMISSIONER WOODWARD Well,
actually, it's an advisory opinion that héd
been éreviously issued by the Tax Department
that needs to be reversed and that the
Governor 1is coordinating tﬁat, as he publicly

announced that we would be --

CHAIRMAN KRUGER: What was the advisory
opinion?

ACTING COMMISSIONER WOODWARD: What was
it

CHAIRMAN KRUGER: Right .

ACTING COMMISSIONER WOODWARD: =~ It was

an opinion that dealt with the taxation of

product that flowed to Indian sellers.

CHAIRMAN KRUGER: So untaxed product?
ACTING COMMISSIONER WOODWARD : Yes.
CHATRMAN KRUGER: How much do you

estimate a year we are losing by not
collecting those taxesg?
DEPUTY CMR. PLATTNER: I think we'wve

submitted testimony before that the maximum

¢

-
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amount we could collect from, you know, sort
of a full-blown program of enforcement would
be $200 million a yvear state and $20 miliion
locally.

CHATIRMAN KRUGER: In other wbrds, it's
yvour estimation that the large manufacturers
are supplying the so-called smoke shops with
the amount of product that you would only be
able to tax at a level of $200 million a year?

DEPUTY CMR. PLATTNER: We think that --
yes. First of all, it's --

CHATRMAN KRUGER: Why do vyou say vyou
think? You either know or you don't know.
Because, I mean, they've given vou the numbers
as to what they're shipping. So how much are
they shipping?

DEPUTY CMR. PLATTNER: Right now, based
on most recent information in 2008, there were
27 wmillion cartons of untaxed cigarettes going
to the reservations.

CHAIRMAN XRUGER: Twenty-seven million

cartons.
DEPUTY CMR. PLATTNER: Right.

CHAIRMAN KRUGER: Twenty-seven million
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cartons. Let's focus on that number. And how (”“
much tax is there per carton?

DEPUTY-CMR. PLATTNER: Well, the tax
per pack of'cigarettés is $2.75.

But the situation is such.that; you know,
there are other scurces of untaxed cigarettes.
You can purchase untaxed cigarettes through
the Internet, vyou éan purchase from other
black-market sources.

CHAIRMAN KRUGER: Isn't it the case
that the manufacturer is not shipping to
anyone other than to a middleman, what I call
a revenue égent, and it's the revenue agents (ﬁ
that ultimately supply this -- hopefully, the
stamped product; obviously, a lot of unstamped
product -- to the smoke shops? The large
manufacturers are not selling to Internet
subscribers; isn't that the case?

DEPUTY CMR. PLATTNER: That's true.

CHAIRMAN KRUGER: So then how much are
we talking about in terme of that
manufacturing?

DEPUTY CMR. PLATTNER: I don't think I

understand the gquestion.
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CHATRMAN KRUGER: Well, we'll try to
break it down a little simpler.

If we're talking about the numbers you're
talkiné about, then certainly we're not
talking about $200 million, because that would
mean that we were taxying cigarettes at about
a dollar a pack. But since we're taxing them
at a much higher level than the dollar a pack,
let's just blow away the $200 million before
we even get started.

Then we can start talking about the
handful of revenue agents that are licensed by
the department that wvirtually show little or
no product that's being shipped from the
manufacturer that they're buying stamps for
and 1it's going directly to the smoke shops.

Now, is there any effort being madé to
deal with those revenue agents to find out why
they are getting product from the manufacturer
and sending them directly to the smoke ghop
without buying stamps?

DEPUTY CMR. PLATTNER: I think you're
misgunderstanding that, just because -- the

number of cartons of unstamped cigarettes has
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actually gone down from 47 million, the high,
in 2005, to something less than 27 million.
And yet the number of New York State tax where
there are stamp sales is alsoc going down.
There are a number of factors going.onﬁ

CHAIRMAN KRUGER: That's because we're
encouraging people not to smoke.

DEPUTY CMR. PLATTNER: Yes. So - -

CHAIRMAN KRUGEE: That's a good thing.
Ultimately, we would hope we collect no wmoney
at all.

But what we want to do is we want to
penalize those people that are paying the
taxes and add a dollar a pack while at the
same time we're now trying to develop
regulations that would allow us to in the
future -- while We're gsitting here today,
based on anyone's numbers, today's hearings
probably cost the State of New York at least
$3 million worth of cigarettes that have just
fallen into the black hole of Calcutta because
they haven't been taxed.

And my qguestion is, as the tax enforcing

agency, I ask you why they haven't been taxed.

R
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And I am not geiting an answer. And i asked
you that in terms of a FOIL reguest, and we
got some numbers but not a lot of numbers.
And those numbers do not jibe anyﬁhere near
what the manufacturers' numbers are.

So I guess the next step is subpoenas
both to the manufacturer, to the agencies, to
revenue agents as well as the smoke shops, so
that the committee can eventually gtart
putting together the pieces to find out which
is probably a billion-dollar-a-year, a
billion-dollar-a-year -- if not more --
criminal enterprise that is going untaxed in
this state. And for far, far too long.

If we want to assume even 2005, and if we
want to take the most outlandish numbers -- as
you say, the numbers have been going down --
but even at their high point, we'wve lost
billions of dollars, billions of dollars of
money that should have gone into education, to
healthcare, and to every other program that we
have to cut because of the inaction on the
ccllection of these taxes.

Beside the health issues -- beside the
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healtﬂ issues, the fact that ﬁhe American
Cancer Asgsociation and the American Lung
Association and the physicians' groups --
everybody is weighing in on this issue -- we
spend millions of dollars a yeax in Medicaid
funds for smoking cessation programs, yet at
the same time this agency is allowing millions
of packs of untaxed cigarettgs to wind up on
the streets of this city, this state.

And you know what? it's going to stop.
It's going to stop. And it's not goiﬁg to
stop because‘of yvour regulations, bécause it
shouldn't take six ménths to promulgate
regulations when the United States Supreme
Court has ruled, when the Court of Appeals has
ruled, when this Legislature has ruled, and
when all the Governor has to do is sign a
piece of paper, the Attorney General is
prepared to go into court to 1ift the
injunction, the agents are prepared to buy the
stamps, and you know the process of all this
rigamarole that there's going to be bloodrin
the streets and terror on the highways.

Thexre should be no more terrcr on the

.’/_‘ -"'.
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highways than someone that lives in
Westchester who doesn't want to pay their
property tax and they threaten to burn tires
on the Sprain Brook, or someone that would
threaten tires in Nassau County on the Long
Island Expressway.

At the end of the day, at the end of the
day what we face here is a crisis, a crisis in
management. And the buck stops with the State
Tax Department. Because if not, then they
have to say it's the Governor that's not
enforcing it. We don't need more regulationsg,
we don't need to have é comment period. We'lve
gone through all of this. What we need to do
is to collect the taxes, and we're not doing
it.

And six months is a stall. There isn't a
dollar of money in revenue stream in this
yvear's budget based upon the uncollection of
those taxes. Six months, even by your
numbers, i1s reprehensible. Because even using
yvour number, $100 million, that means
$100 million of healthcare money that we're

taking, $100 million worth of teachers that
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we're threatening to rip out of the classroom.

It's unconscionable. It's unconscionable.
Thank you.
CHAIRMAN FARRELL: Senator.
SENATOR DeFRANCISCO: Yes, I just --

you know, I.asked similar guestions maybe a
little less strenuously, but I.just wanted to
make sure that I understand what you said:
That the Govgrnor's counsel and the Governor

makes these decigions, you work for the

'Governor, and 1f the Governor tells you to

start enforcing, you're going to enforce. Is
that a fair statement?
ACTING COMMISSIONER WOODWARD: We are

following the Governor's directives, ves.

SENATOR DeFRANCISCO: Thank vyou.
CHAIRMAN FARRELL: Senator?
SENATOR KRUEGER: Thank you. I have

many questions, but I know the time 1s late,

. so I may just cover some things briefly and

follow up with you afterwards.
Following up on the earlier questions
about getting more auditors and collectihg

more taxes, in your testimony you actually say
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approximately $2.75 billion in cash, including
revenue from the PAID program, was generated
in 2009-2010 through recovery. So that's not
necegsgarily the outcome of X number of new
auditors. But you're saying you had new
auditors, and back then yvou were able to have
the greatest amount of recoveries in history,
and that was $2.75 billion. Is that correct?

ACTING COMMISSIONER WOODWARD: Yes.

SENATOR KRUEGER: So we're growing the
number of auditors, finding people who aren't
payving their taxes. BAnd I don't know about
everybody else, but I get pissed off when
people don't pay their taxes. Apparently my
colleague, Senator Carl Kruger, also does, on
a different theme.

Where are we finding the greatest growth
in recoveries? What is the lesson to be
learned here about who is not paying their
taxes proportionally, and perhaps help me
think about what more we should be doing in
New York State to ensure that everyone pays

their taxes? PRecause as was Jjust said, when

some pecople don't pay thelr taxes, we in the
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‘54 percent tell their right income, and when

Legislature end up cutting education,

healthcare, and emergency services.

ACTING COMMISSIONER WOODWARD: Well, as
I mentioned a little in my testimony, where we
see the biggest gaps are where we don't have
information sources to match up with. Which
is why last year we came and received gome
additional third-party reporting information.

Really, the statistics from the IRS are

that without any third-party reporting,

you have W-2 wage reporting, it goes up to
99 percent. It's kind of a sad statement that (ﬁ
we can't trust people to say things without
them knowing somebody has something that we'll
match up with. But that is why we have
interest statements that come to us.

There's loﬁs of the statements we're used
to getting. But we feel that going in the
areas where businesses are buying products
from their suppliers and the volume of the
product that they're buying gives you an

indication of what kind of sales might be

going ¢on in that business. They wouldn't keep

P
.
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buying whatever product it is to manufacture
or to sell without having business going on
with that.

So those are the things we asked for last
vear, a couple of initiatives, and it was
enacted into law, and we are working on
getting that information from those suppliers.

So really, to us, it's the cash-based
business, it's people's -- you know, there's a
lot qf self-employed folks. And the more we
get informaticon that relate to things that we
cén tie together to say, cokay, this looks
about right, that's fine, or here's some .
information that we have that doesn't appear
reflected on a tax return.

So those are the areas where, 1f we can
develop other sources of third-party reporting
and have the reporting come to us, for us to
put into the computers to figurxe out what is
and what isn't matching up, it will allow us
to determine a better avenue of where we need
to focus our work.

SENATCOR KRUERGER: And then following ﬁp

on that, in addition to letting me know at
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some point -- and my colleague Senatoxr John
DeFrancisco is also interested -- other things
that we could do to help yvou, there was a
hearing the other day about businesses paying
peoplé either off the books or defihigg people
not as employees but rather consulﬁants S50
that they didn't have to pay certain benefits.
But one of the things that came ocut of the
hearing that struck me from looking at the
testimony was the fact that New York State
loses an enormous amount of tax revenue that
way also.

And has your department looked into that
guestion about what we could be doing under
state law to certify that people are correctly
categorized as employees from the perspective
of then collecting the right taxes from them?

ACTING COMMISSIONER WOODWARD: We have
had discussions of how to get our arms around
a way to make sure we could shrink that gap.
Our focus 1is always about shrinking the gap
from what should be collected to what isn't
reported, to keep reducing that.

But we have -- there is some reporting
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required on someone who hires a contractor to
do some work for them. But we have not found
a perfect solution to get to some of that,
where the reporting could be clearly -- where
people would understand their
responsibilities. But we'd love to work with
you or your staffs to see if there's some
other avenue we can come up with even to
address a slice of that.

SENATOR KRUEGER: Because I have some
testimony from the hearing talking about up to
$500 million from tax evasion through emplovee
misclasgsification. I'll happy to get you the
materials.

Last year the Governor proposed one form
of sugared-soda tax, which was a sales tax per
unit. And this vyvear he proposed a soda tax
that's an excilse tax per ounce. I believe I
have that right.

And some people are saying the flaw with
this is that they simply will manufacture
acrogs state lines and escape the tax. aAm I
not understanding excise tax? Even 1if you

manufacture out of state, if you're selling
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in-state, we still get to collect that tax,

don't we?

ACTING COMMISSIONER WOODWARD: Exactly.
Right. It's really -- it's more on the first
import of the syrup into the state. So it

would not ét all drive that business out of

the state. In fact, the mechanisms would be

to say that in fact if you go out of state to
bring it in, vou're still going to owe the
tax.

SENATOR KRUEGER: 8o we, the
Legislature, might argue pro or con any
individual tax or tax rate, but no one is
going to physically move their facilities to
avoid the tax. They might choose to stop
selling their product in New York State to
avoid paying the tax, but then they wouldn'tl
be selling their product to some percentage of

19 million New Yorkers. I have that logically

right?
ACTING COMMISSIONER WOODWARD: Yes.

DEPUTY CMR. PLATTNER: Yeg. I mean, we
intend to collect tax whether you make that

syrup out of state or you're bottling

e

Lt
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in-state. One way or the other, we're going
tec be collecting tax on that.

SENATOR KRUEGER: That was my
understanding. Since I was being told
something different, I just wanted to ask the
experts and get that straight.

The Governor has proposed a severance tax
on the Marcellus Shale natural gas that we
might or might not drill ever -- and I'm one
of the people who don't think we should be
drilling it. But why don't we propose a
severance tax on the other natural resources
we pull out of our ground as well? We pull
oil and coal out of the ground in New York

State. Why just one product versus the host

" of products?

DEPUTY CMR. PLATTNER: I actually don't
know how much coal and o0il we pull out of the
ground in New York.

I do know that a decision was made --
there is some gas that's producéd out éf
existing vertical wells that have been
operating for a long time and produce a modest

amount of gas. And for policy reasons that,
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you know, didn't come from the Tax Department, (W“
I would éay that's the one place where clearly
there is a kind of natural‘resource that's |
being taken out of the ground that we've

chosen not to tax while we're going'to be

taxing new Marcellus Shale activity.

SENATOR KRUEGER: Earlier today -- I
think you were sitting here all day, so you
might have heard this -- there was a pahel
advocating for the expanded film tax credit
that the Governor proposed; And someone made
the statement, I actually think it was my
colleagﬁe Assemblymember Lentol -- and he's \

not here, so I don't want to misspeak -- but I

‘believe he said "So finally, a tax credit

where we're actually making money and we don't
have any other tax credits where we make money
for the state.?”

| One, is that true, that it's a tax credit
that makes us money? And two, is i1t the only

one we've ever come up with? Because we have

"gomething like $40 billion in tax expenditures

on our books. So I'm just wondering, that's

the one that we actually make money on and not

e
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the rest?

DEPUTY CMR. PLATTNER: I would say
that, yvou know, those are controversial. And
my guess 1is that for people benefitting from
the other credits, they might be abie to put
together or have put together some kind of
report fxrom a consultant indicating that the
tax credit more than pays for itself.

I think, you know, there.is an Ernst &
Young study that was commissioned by the
industry that does suggest that the tax credit
more than pays for itself.

I will say that there have been studies
done on tax credits in other industries, and
it's a pretty mixea bag of results as to
whether these credits pay for theméelves or
not.

SENATOR KRUEGER: And in fact, every
yvear you put out a tax expenditure document,
and some of us read through it. More people
should; you should lock at the tax expenditure
budget.

And you have coding in there I guess

ranking the c¢redibility you have in the
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estimate of what the cost to the state is -- I (
guess it's like a one through four, is that --

DEPUTY CMR. PLATTNER: Yeah, sometimes
our information is very good, so we can say
pretty clearly that this is what something
costs us. You know, we can just add up what's
on returns. Other times, we have a less
reliable way and so our level of confidence is
lower.

SENATOR KRUEGER: So the same way that
yvou're improving your agency's ability to

collect taxes that previously eluded you

through computer matching and other third (;

sources of data, I'm just wondering can

New York State get better at evaluating what
these tax expenditures are (A) actually
costing us and (B) what the economic activity
they're generating are?

I mean, 1s the science out there
improving for evaluating this so that we in
the Legislature can better understand and I
hope more closely provide oversight of saying
vear by year, well, that one's working very

well, that one's costing us a lot of monevy,

\w/
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that one worked very well in 1987 but doesn't
make sense in 20107 I'm really wondering
whether we haﬁe sort of a 21st-century model
going forward for how we do the correct
analysigs and how we do good evaluations on
both what our tax policy i1s bringing in but
also what our tax policy is not bringing in.

DEPUTY CMR. PLATTNER: Well, we
generally are only asked to do the first part
of that -- you know, accurately as we can,
determine what the size of the tax expenditure
is. It's generally not been seen as part of
our reporting responsgsibilities and it would be
gquite a different exercise to make some
attempt to then say "and this is what we get
in return.™

And_for the most part, you know, we have
not been asked to de that and ocur tax
expenditure report only reports on what it's
costing us. And it would require a different
kind of study to try to make an attempt to
figure out what we're -- or what the size of
the benefits are.

SENATOR KRUEGER: And just finally, on
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our tax expenditure report -- that's in
statute, right? We must do that every year?
DEPUTY CMR. PLATTNER: Yes.
SENATOR KRUEGER: So we could in fact
change what the étatute reguired?

DEPUTY CMR. PLATTNER: Absolutely.

SENATOR KRUEGER: ‘Thank you very much.
CHAIRMAN FARRELL: - Thank you, Senator.

Robin Schimminger.

ASSEMBLYMAN SCHIMMINGER: Dr. Plattner,
you mentioned an Ernst & Young study in regard
to the film tax credit.

DEPUTY CMR. PLATTNER: Yes.

ASSEMBLYMAN SCHIMMINGER: That was

about the film tax credit here in New York

State?
DEPUTY CMR. PLATTNER: Yes.
ASSEMBLYMAN SCHIMMINGER: Did you all

hire Ernst & Young to do that report?

. DEPUTY CMR. PLATTNER: " I believe the
industry hired Ernst & Young to do the report,
with some cooperatidn from the Office of Film.

ASSEMBLYMAN SCHIMMINGER: Could the

film industry have hired, let's say, the

o

)
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public policy people, the tax policy people.at
the Federal Reserve Bank? Could they have
hired them? Do you hire the Federal Reserve:
Bank to do studies?

DEPUTY CMR. PLATTNER: I don}t know
whether they'd be interested in a particular
study like that.

Certainly the industry could have hired
any number of people who with econometric
skills.

ASSEMBLYMAN SCHIMMINGER: Former Ways &
Means staff.

Yeah, I hold in my hand a Federal Reserve.
Bank of Boston study on the Connecticut film
tax credit. Which my jaw dropped when I read
it; it debunks this whole concept that this is
a tax break that pays for itself and so on.

Are you aware of the Federal Reserve in
our region dﬁing a study? Would that be
instructive if they did and credible if they
did?

DEPUTY CMR. PLATTNER: I have no idea
about that. I would say that I am aware that

there have been other studies done of other
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film credits in cothex states, some of which

have concluded that they don't pay for

themselves. The Ernst & Young study indicates

that the credit does more than pay for itself.
But would it benefit from haviﬁg some
other study done by an academic organization

or -- it's always nice to get another opinion,

I guess.
ASSEMBLYMAN SCHIMMINGER: Thank you.
CHATIRMAN FARRELL: Thank you. Thank

you, Commissioner.

ACTING COMMISSIONER WOODWARD: Thank
you.

SENATOR KRUEGER : Thank you very much.

CHAIRMAN FARRELL: Again, we apologize

for the lateness of the hour.

ACTING COMMISQIONER WOODWARD : Thank
you.

CHAIRMAN FARRELL: Frank Mauro,
executive director, Fiscal Policy Institute.
Is there a stand-in?

David Lamendola; director of government
relationsg, Verizon and New York State

Telecommunication Association, and Robert
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Puckett, president, New York State Telephone

Assoclation.

SENATOR DePFRANCISCO: Mr. Lamendola
waives his testimony -- oh; I'm sorry.
(Laughter. )
MR. LAMENDOLA: I will be very, very

gquick. Bob Puckett had to return home;
there's a sick infant at home, actually.

Hello, everybody. David Lamendola,
Verizon government affairs. I'1ll be brief; I
just wanted to.highlight one thing.

Bob Puckett was going to be here asgs well
to talk on behalf of the industry. I'm here
really Jjust to talk about Verizon's perception
of the Governor's budget.

Last year, I assume everybody will
remember it, the Governor had a proposal that
would raise the public utility assessments,
the infamous 18A tax. You probably heard from
a lot of your comstituents and hopefully
companies that the tax was not very helpful to
New York's economy.

The Governor has in his budget -- it's

not getting a lot of attention, and we're
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trying to raise this -- the Governor has
suggested that localities increase what's
called the local gross receipts tax from
1 percent to 3 percent. S6 basically your
consumers, constituents, particulariy upstate
and downstate, will see another tax increase.
In communication with the Governor's
office, they are inclined to thinking the
localities might not avail themselves of such
a tax.if they could raise it from 1 percent to
3 percent. We respectfully disagree with that
finding. I think what you'll most likely see
is another anywhere from $100 million to
$200 million of new taxes at the local level.
Again, this is from the Division of Budget.
We're trying to flesh that out a little more.
Senator Krueger, I just wanted to say
thank you for your efforts last year with the
staff report. We believe imn 1it. We trply
recommend that anybody that takes a loock at
that will understand that New York's
telecommunications taxes do need to be fixed.
And we applaud the Senate for that effort this

yvear and last yearx.
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And again, Jjust in the shortness of time,
I wanted to thank everybody today. But if you
have any guestions, I'm sure I could try to
answer them.

CHAIRMAN FARRELL: Questions? Thank

you very much.

MR. LAMENDOLA: Thank vyou.
ASSEMBLYMAN SCHIMMINGER: Enjoy dinner.
CHAIRMAN FARRELL: Joel Russell,

president, New Yorking Aviation Management
Association.

Good evening.

MR. RUSSELL: Good evening, Chairman
Kruger, Chairman Farrell, members of the
Legiglature. I'm Joel Russell, president of
the New York Aviation Management Asscciation,
and I'm also airport manager for Albany
International Airport.

NYAMA represents over 120 alrports and
aviation organizations across New York. Our
diverse membership includes general aviation
airports as well as all of the large hﬁb
airports and aviation professicnals from all

walks of 1life. NYAMA has been the wvoice for
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aviation in New York for 34 years.

My comments, while addressing the latest
aviation tax proposal in the Executive Budget,
will also speak to the need for enacting tax
reforms that will allow New York's éviation
industry to effectively compete with
neighboring states for aviation-oriented
investment.

Part Z, Subpart B of the Governor's
revenue bill is entitled "Sales Tax Avoidance
Provisions -- Aircraft and Vessels." This
subpart makeé the retail-sale exclusion for
transfer of pro?erty between affiliated
parties inapplicable to the transfer of
alircraft and vessels.

What this means, as best we can tell, 1is
that specific assets -- in this case, aircraft
or vessels owned by out-cf-state companies
transferred to a New York-based affiliated
eﬁtity -- would now be éubject to New York
State sales tax. There's no estimate as to
the potential revenue to the state.

NYAMA believes that the true net benefit

to New York State from this tax will be
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negative..

You will recall that the current state
budget contains a new charter aircraft tax.
The provision eliminated the exemption from
sales and use. tax applicable to certain
charter aircraft that were used to transmit
affiliated officers and employees. Now
Subpart B seeks to preclude similar tax
transactions between affiliated parties that
would otherwise qualify for exclusgions from
the definition of retail sale.

Thege tax actions make it more expensive
to do business in New York. A numbér of
neighboring states, including Massachusetts,
Connecticut, Ne* Hampshire, Rhode Island,
New Jersey and Delaware, currently provide
sales tax relief or more favorable tax
tfeatment for the purchase of aircraft.
RBecause of this competition, our evidence
indicates an immediate negative impaét as a
result of the charter tax enacted last year.

As you would expect, tax actions like

this gend strong signals to the aviation

industry and the region that New York is
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unfriendly to aviation business. These taxes, (““

unique to New York, discourage aviation

businesseé from investing in significant
transpoxtation efficiencies here that would
imprgve their national and global
competitiveness reports.

NYAMA reports that immediately upon
enactment of the new aircraft asset ownérship
penalty last year, charter aircraft operatofs
began moving their aircraft and associated
jobs to other states. More recently, two
NeQ York-based companieg have lost or are in
the process of losing based aircraft as a (;
direct result of the tax. These compaﬁies
would have generated nearly $2 million in
charter service revenue and employed eight
crew members earning a total of $600,000 in
New York taxable income annually.

NYAMA has estimated that the loss of each
business accounts for a reduction of
approximately $183,000 to New York State's
recurring tax stream on an annual basis. We

have thus far been unable to access

information from the Tax Department or the

—~\
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Division of the Budget as to what if any tax

revenuesg are generated or expected to be

generated by the charter tax.

Becausé of these effects, NYAMA
challenges the revenue enhancement éssumptions
behind these taxes and instead maintains that
taxing a highly wmobile asset well in excess of
what's charged in neighboring states results
in the location and relocation of airxcraft to
other jurigsdictions and has a net revenue and
job loss to New York.

The transfer of aircraft from outside the
gtate to in-state should be a welcomed event.
More planes and business aircraft locating
here is a sign of economic growth, industry
expansion, and job creation. The new tax
proposal will stifle this transfer of valuable
assets to New York, with little or no fiscal
benefit.

What should New York be doing? NYAMA
believes that the state's fiscal crisis
provides opportunity, and that pro-aviation
business tax reform should be a priority for

the state. .The recent study by the New York
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State Department of Taxation and Finance --
titled "A Review of the Sales and Use Tax
Exemption for Private Ailrcraft Parts and
Service" -- demonstrates that this type of tax
exemption has been a tremendous suceess,
resulting in the expansion of aviation
maintenanceland repair businesses, the
creation of jobs in New York, and an increase
in state tax revenue.

Armed with this evidence, the Legislature
passed and the Governor signed into law a bill
that repealed the sunset on this tax exemption
and made the exemption permanent. Thie
display of firm commitment to the aviation
industry by the New York State Legislature and
the real prospect for additional tax reforms
directly contributes to positive investment
decisions by aviation companies.

The recent decigion by SheltAir to invest
$20 million in a redevelopment project at Long
Island MacArthur Airport, a project that is
expected to create 100 additional long-term,
sustainable jobs{ moved forward after this

maintenance tax exemption wags made permanent.
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The risk is now that this type of investment
commitment may not be sustainable in the face
of more taxes on aircraft ownership.

NYAMA now advocates, via the Aviation
Jobs Bill championed by Assemblyman‘Robin
Schimminger and Senator William Stachowski,
the extension of this proven job-stimulus
effort for maintenahce and repalr ﬁo include
the purchase of aircraft.

This tax law change is critical. New
York State is at a significant competitive
digadvantage with regard to the attracting of
sales’and basing of aircraft in New York.
This legislation promises t§ reverge the
situation and cfeate long-term, sustainable
jobs and enhanced revenues to the state.

NYAMA therefore urges the Legislature to
reject this new Subpart B provision of the
revenue bill, repeal the ill-conceived charter
tax, and enact aviation tax relief comparable
to that of our neighboring states so that we
can nurture and support the growth of ocur
state's vital aviation sector.

Thank you.
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CHAIRMAN FARRELL: "Thank you. (WR
Questions? Hearing none, have a very

good evening.

SENATOR KRUEGER: ~ Thank you.
MR. RUSSELL: Thank you.
CHAIRMAN FARRELL: Pat Purcell,

asgistant to the president, UFCW Local 1500.

MR. PURCELL: Thank you. Good evening.
CHAIRMAN FARRELL: Good evening.
MR. PURCELL: I will do my very best to

shorten this as much as possible.

My name is Patrick Purcell, Jr., and I am
assistant to the president of United Food and (ﬁ
Commercial Workers Local 1500.

CHAIRMAN FARRELL: Are you any relation
to RSDWU?

MR. PURCELL: They are an affiliate of
cur union, our international, ves.

UFCW Local 1500 is New York State's
largest local union representing grocery store
workers. We represent 23,000 workers emploved

by Pathmark, Stop and Shop, Shop Rite, King

Cullen, Gristedes, Key Food, D'Agostino's,

Fairway -- all the folks I'm sure you're

()
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familiar with.

I want to thank you for allowing me to
address the committee today. The president of
our union, President Both, does sit on the
Governor's Food Policy Council and the
New York State Supermarket Commigsion. He is
an advocate for the development of a sound
state food policy that fairly balances the
needs of workers, consumers and emplovers.

Also, through our Building Blocks
Project, the campaign to bfing supermarkets to
underserved communities, our union has proudly
stepped out in front to work with community
groups, elected leaders, healthcare advocates
and many others to ensure that a sound food
policy creates good food, good jobs, and good
health for all New Yorkers.

Our union opposes a sugar-sweetened tax.
I've also heard it called the lifestyle tax,
the soda tax, and the obesity tax,. " Thisg tax
should simply be called what it is -- a
regressive tax.

It ig a fact that millions of New Yorkers

live in communities where unfortunately
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aspects of their lifestyle are chosen for
them. Lack of access to full-service
supermarkeﬁs, limited income, and minimal
consumer choice is what leads many New Yorkers
to choose these products. Many are'not
purposely choosing the wrong products, they're
choosing what is available.

This is mno different than the debate
we've been having for yvears about why people
in lower-income communities are eating sc much
fast foed. All we have to do is walk down the
street to these commuﬁities and see that
fast-food places provide the majoriﬁy of
affordable options. Retailers with healthier
menus such as "Salad Works" or "Hale and
Hearty Soups" do not open in these
commuﬁities, unlike their massive expansion
into upscéle neighborhoods. So should we also
propose the "Big Mac and Whopper tax"?

No tax is going to change the behavior of
people if they have other real barriers.
Furthermore, it's penalizing people who have
limited ability to make that change even if

they could. So I would ask that you please

N S
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kill this tax on lower-income New Yorkers.
Thank you.

CHAIRMAN FARRELL: Thank you.

Questions?

SENATOR KRUEGER: I have one.
CHAIRMAN FARRELL: Yes, Senator.
SENATOR KRUEGER: Thank you. I don't

know if you were here earlier, since it's
been --

MR. PURCELL: Oh, I was waiting for
this one, Senator.
| SENATOR KRUEGER: Okay, thank you. Do
you feel that wine in supermarkets will be a
negative for your workers?

MR. PURCELL: I'm going to be very,
very, very honest with you. In the attempt to
attempt to keep my job for 24 more hours, I'm
going to reach out to our president and get a
clear answer to that question and get back to
you.

You'wve kﬁown me for a long time. I
wouldn't duck any question if I had an answer.
But I do feel I need to c¢larify that answer

with him. I know it's been a fairly fluid
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LN

situation} So if if would be okay with you, I ( j
would reach out to you immediately tomorxow. T
I also left wmy card already up in. your
mail thing, with my cellphone, to call me
regarding this. I anticipated this.

SENATOR KRUEGER: Well, thank you very

much for your honesty.

MR. PURCELL: I got out of no tickets
for giving this testimony. I heard the other
oneg earlier in the day. I haven't gotten out

of any tickets for doing any of this.
(Laughter.)

MR. PURCELL: So thank you very much. (_}
I appreciate iﬁ.

CHAIRMAN FARRELL: Thank vyou.

New York Association of'Conveniehce
Stores, Jim Calvin, executive director; Food
Indugtry Alliance of New Ydrk, Michael Rosen,
vice president; New York State Business
Council, Marcus Ferguson, director of
government affairs.

Just very guickly; we're two hours behind

now. .

sl

MR. ROSEN: Good evening. My name is

p
g
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Michael Rosen. I'm the vice éresident with
the Food Industry Alliance. We are a
statewide trade association of all sizes of
food stores. I think you have our testimony,
and in the interest of time, I'1ll sﬁmmarize
our points.

We're opposed to the new food tax. It's
called by some a sugar tax or a fat tax. The
fact of the matter is that it covers -a broad
array of beverages, including cranbefry
drinks, iced teas, sports dfinks, vitamin
water, a number of things that families
consumé. So we viéw that as an extremely
regressive measure.

Secondly, it's been said that the tax

is --
CHAIRMAN FARRELL: I'm sorry, say that
again. You see that as what?
MR. ROSEN: As a regressive tax.
CHAIRMAN FARRELL: Oh, -I thought you

said a progressive.
MR. ROSEN: No, I'll be more clear.
Regressive.

Secondly, the tax is imposed at the
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manufacturer or imported level at one penny
per fluid ounce. So that equates to $1.44 a
12-pack. But that's just the beginning,
because there's a multiplier effect;

and I'll give the example of soda. Soda
ié a direct-delivery product. Assuming the
soda bottlers don't increase that $1.44 to
cover their new expenses, ﬁhat then goes to
the retailer. The retailer will add their
margin to the new wholesgale price. So our
$1.44 -- retailers typically operxate on a
20 percent margin. So the $1.44 to us then
becomes $1.73. Then we'll move the price to
the next price point, which might be $1.75 or
higher.

The point is that it's not just a penny
per fluid ounce that the customer is going to
pay and then they'll pay sales tax on top of
the new retail. So once again, we find that
very troubling.

And then the last point I'll make is that
the theory behind this tax is that sugar
drinks will be priced up high, diet drinks

will be priced low, so that will drive

C

AN
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purchasing decisions.

In looking at this, some of our members
are thinking that's going to be very confusing
to the public, it's going to make advertising
these products very difficult. So what they
may do 1s blend the price, look at their sales
of diet and regular and set one price. That
way you'll only have one price for unit
pricing, dne price for item pricing, we can
advertise just one price. You won't have two
prices within a product like vitamin water orx
cranberry Jjuice.

So once again, we think at the end of the
day today that all that will happen is that
the public will be paying more for food items.

Thank you.

CHAIRMAN FARRELL: Thank you.

MR. FERGUSON: Good evening.

CHATRMAN FARRELL: Good evening.

MR . FERGUSON: Thank you. My name is
Marcus Ferguson, and I'm the director of
government affairs for the Business Council of
New York State. I'm here tonight on behalf of

New York's grocers and beverage companies.
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I promise my remarks.will also be brief.
We have testimony that we submitted, and also
we testified at this morning's Economic
Development hearing on this issue as well. So
there are jusf a few points I‘wanted'to make.

We oppose this additionﬁl l-cent-an-ounce
tax on soft drinks.  We feel that ultimately
this will amount to a loss in sales and jobs.
Anytime we look at, you know -- when price
increases on consumer products, we will see
ultimately a drop in demand. As consumers pay
more, they will purchase less. We think this
will ultimately result in a loss of jobs as we
see production decrease as well. We think
poténtially this could be a loss of jobs in
the thousands.

Secondly, we‘think that this will present
a competitive disadvantage to New York
retallergs and bottlers as well, particulafly
those retailers along the New quk border.
Currently, New York has the highest sales tax
of any of the states around its border. When
we look at Pennsylvania, Massachusetts, and

Vermont, New York currently has a higher sales

7N
\\_.__,/
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tax. Adding this tax on top of that will only
exacerbate that disadvantage, and we feel that
would that will be a real problem.

Also, when yvou factor in consumeré who
might go shop at Indian reservationé, that's
just another difficulty for those retailers in
places like Oneida Coﬁnty where that is a
problem.

And finally, we thimnk that ultimately we
will see just a drop in state revenue. While
this budget proposal is designed to raise
close to a billion dollars a year, we think in
the long run we will actually lose in total
economic activity from lost jobs, from lost
sales, what it will mean to local governments,
that you will actually see a net loss:

And I know we'll be putting a study
together on that very shortly. We looked at
some of those numbers last year, and the
budget numbers were very similar, and we
thought that ultimately you'd come out with
about $100 miliion in net lost revenue as a
result of this. So while you're gaining a

sizable amount on the front end, long term we
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kind of drinks. Italians like Manhattan

-

think that ultimately it will be a net loss to (
the state.
So with that, thank vyou. You have our
comments, and we'd love to talk to you
further.
CHAIRMAN FARRELL: Thank you.
Senator?
CHAIRMAN KRUGER: A quick question.
Going back to cranberry juice, under the
Governor's proposal, juice would be included?
MR. ROSEN: Juices that are less than
70 percent julce would be Subject to the tax.
CHAIRMAN KRUGER: Seventy percent? <;

MR. ROSEN: Seventy percent. So you
have a number of products that have to be
diluted, like lemonade or cranberry drinks,
that are typically below 70 percent.

Sometimes they're mixed with other juices,
like apple juice or pear juice. But cranberry
juice, because it's so sour, is typically
diluted and then sweetened.

CHAIRMAN XRUGER: Then there are

certain drinks that are just, you know, ethnic

S
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Special. You find in Caribbean communities
drinks like JO. Those would all be included

under this?

MR. ROSEN: Yesg. If they're sweetened,

they all are.

CHAIRMAN KRUGER: Okay, thank vyou.

MR. FERGUSON: Thank you.

CHAIRMAN FARRELI: Thank vyou.

SENATOR DeFRANCISCO: I have a guestion

of the chairman. I just wanted to tell the
chairman that I'm full-bloocded Italian and I
have no idea what the heck he's talking about.

CHAIRMAN KRUGER: I'm bringing you a
bottle next week of Manhattan Special, I
promise.

(Laughter.)

CHAIRMAN FARRELL: One more. Kevin
Dietly, principal, Northbridge Environmental
Management Consultants, and Pepsi New York,
Mark Johnson, CFO. To close.

MR. DIETLY: Thank you, Chairman
Farrell, Chairman Farrell, members of the
committee. My name 1s Kevin Dietly. I'm an

economist, a consultant to the beverage
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industry. I'm here representing the American
Beverage Association, which represents the
manufacturers of refreshment beverages in the
UnitedrStates.

I'd like to speak to.you very briefly
about the tax and register our opposition to
the tax and point out some issues with the way
the tax is constructed and point some i1ssues
out to vou there.

First of all, there are only two states
in this country that impose excise tages on
beverages specifically. Those are the states

of Arkansas and West Virginia. Those taxes

have been in place for some time. And no

jurisdictions impose taxes that vary based on
the sugar or sweetened content of the
beverage. So the tax that's been proposed in
New York is uniqgque.

The tax is also extremely high. The
Governor's budget. estimates the proceeds of
this on a full-year basis at about a billion
dollars. The total retail wvalue of all
refreshment beverages scld in New York State

is somewhere between $4 billion and $5 billion

-~
J
. L
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a year. So this is a manufacturer-level tax
of a billion dollars on a product category
that grosses at the retail point, either
restaurant or in food stores, $4 billion and
$5 billion. So we're talking about-something
that's on the order of a 25 perxcent gross tax
on the industry on average.

If you look at the second page of my
testimony, I've illustrated some of the price
impacts for the tax. Without considering the
markup consequences that Mr. Rosen spoke
about, 1f vou just take‘the straight tax and
you do it relative to some of the most common
products that are purchased, like a 12-pack of
soda or a 2-liter bottle of soda, you'll see
that the tax represents between a 47 and a
57 percent price increase, juét based on the
tax.

If you take that tax and you add on a
gsales tax and you add on the deposit,
government fees and taxes would represent
somewhere between 74 and 79 percent of the
price of that product as it sits on the shelf

in the store. And that's without any markups
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from the retail customers. So these are
profound taxes in the context of an industry
this size.

Last year when the Governor proposed his
18 peréent fat tax, we did some ecohomic
analysis of the economic impact on the
industry. Not surprisingly, it translated
into a significant number of lost jobs in the
industry through the mechanism of higher
prices, lower consumption for the products,
and lower output forrthe companies, therefore
lost jobs.

This tax is significantly hiéher than
last year's tax. It's on a broader range of
products. So we have estimated preliminarily
somewhere between'ld,ooo and 20,000 lost jobs,
not Jjust in the beverage industry, but to the
customers of the beverage industry and to the
suppliers of the beverage industry, up and
down the chain.

Mr. Johnson will speak a little more to
the specific impacts on his company and how it
affects business.

I'd like to conclude just with a couple

()

O
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of comments about the structure of the tax.
.As was pointed out earlier, I think by
Senator Kruger, this is a different structure
from last yéar's tax, which was a sales tax.
A sales tax obviously is imposed right at the
point of sale. The consumer picks up their
receipt and they see that they paid 18 percent
for the offending product.

In this case, the tax is levied on a
serieg of products at the point of
manufacture, which gives the manufacturer the
flexibility of taking that into account in his
pricing structures. So 1f I'm producing a
whole array of beverages -- some of those
products are subject to tax, some are not --
I'm going to make pricing decisions in my
wholesale pricing out to my customers to
spread those prices around. There's no
guarantee that only the evil-doing products
are going to carry a high tax and other
products that are suppdsedly better for people
are not going to carry the high tax. It's
going to be spread all around the beverage

portfolio.
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Furthermore, the retailers, as Mr. Rosen

has already mentioned, are also going to

- gpread those prices around. They're going to

make busginess decisions to optimize their

‘revenue and spread those taxes around as well.

S0 one ot thg thingS‘that the Governor
has obviously accomplished by imposing an
excise tax is hiding the overt existence of
the tax from consumers, because it won't
appear on their receipt anymore.

What he's also done is probably
completely di;uted any sort of-impact that
anyone could claim that this would have an
effect on anyone's health or purchasing habits
acrosg various categories of beverages,
becausge it's going to be hidden in the price

of the product. That achieves political

‘goals; it obviously doesn't achieve any health

goals that folks are claiming from this tax.
Lastly, it's important to note that when
folks télk about increasing the price of
certain beverages, I've heard wvarious health
advocates talk about how much people will

shift from taxed beverages to nontaxed




10

11

12

13

14

15

16

17

18

1%

20

21

22

23

24

79

beverages. There's no absolutely no evidence
in the economic literature -- and the economic
literature is where people study consumer
response to taxes -- there's no evidence at
all that people are going to shift from taxed
products to untaxed products. The substitute
for a full-calorie soda to consumers is not a
diet soda. The alternative to a full-calorie
goda, based on the economic statistics, when
the price of full-calorie sodas goes up,
people buy more 100-percent juices and full
fat milks, not diet soda.

What we don't know is, when you increase
the price of soda, if people alsoc buy more
Ring Dings, Milky Ways, cookies, muffins, and
caramel macchiatos at Starbucks. We don't
know that. So from an économic perspective,
the ability to translate this tax into any
sort of specific change in consumption for
specific products is far beyond the ability of
the taxétion agencies.

With that, I conclude that we oppose the
tax, we think it's unfair, and we don't think

it will achieve any of the goals that it's set
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up to achieve.

CHAIRMAN FARRELL: Thank you.
A question. You were doing some numbers
there. A couple of years ago -- every now and

then, there's a hurricane and the sﬁgar fields
get wiped out and then there's a story that
they're going to increase the cost of sugar
and of course it goes up the next day in the
supermarket, something thét --.we won't go on
that one; it's a different story.

When that pericd happens, what happens
with those sodas when the price does go up?

Do yvou see -- I mean, some of this stuff
already is going on in different forms. What
do you see happening then?

MR. DIETLY: I can defer maybe a
specific answer to that to Mr. Johnson, since
he's in the business of pricing this. I can
tell you, from my knowledge of the industry,
the companies, as we any other input to their
production, have long-term contracts for the
placement of --

CHATIRMAN FARRELL: No, you're going the

wrong way. You were saying the outcome of
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what would happen with the increase in the

cost. So we have an increase in the cost in
the product. What have you seen in the past?
MR. DIETLY: I'm sorry, in terms of

reduced consumption.

Yeah, there ig fairly accomplished
literature, in the academic literature about
the price sensitivity of beverages to highex
prices. You see 1t at a -- you see it at a
brand against brand level every week when you
notlce that Pepsi is on discount at your store
one week and Coke's on discount the next week
and Adirondack is on sgale the next week.
They're doing that because they move a lot of
product when they lower the price. There's

definitely a consumer response, a

long-established comnsumex response to the

change in price.

Now, this 1s a little different because
this tax isn't about making Coke more
expengive than Pepsi or Good-0's beverages
more expensive than somebody else's. This is
about railsing the tide for everything.

Everything gets more expensive.
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But the literature also shows pretty
clearly that consumption does drop when you
ralse the price of these products. These are
price-sensitive products.

CHAIRMAN FARRELL:  And it doesn't go
back down after a length of time?

MR. DIETLY: The economic literature
shows that there's a leong-term quantity change
as a resgult of price, yes.

CHAIRMAN FARRELL: I couldn't tell you
what the price of a bottle of soda is. It
depends on what day you're in the supermarket
and what sale is on. -

MR. DIETLY: It absolutely does.

CHAIRMAN FARRELL: It goes anywhere
from §2 to‘$1.

MR. DIETLY: It varieg dramatically.

If vou look at the second page of my
testimony, there's a chart in there. And
actually, based on a full year of sampling in
supermarkets for those'representative
products, that's about what the price in the
New York market area, the New York

metropolitan area averages for 12-ounce and

—_—
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for 2-liter bottles, around $3 for a 12-pack
of cang and around $1.29, I think, for a
2-litexr bottle.

MR . JOHNSON: If T may add te that, to
answer your question directly, it ié a very
highly elastic industry. Meaning you take
price up, volume is going to fall, people are
going to look for alternative sourcing,
whether they get it illegally, which is one of
the big issues on the border states. But it
is highly elastic when it comes to price
relationship to wvolume to jobs. They are
highly linked together. Volume drops, Jjobs
drop, the price goes up.

That's why you see the spiking when you
see Coke on sale one week, Pepsi takes the
next week. That's the retailer balancing the
relationship between the industfy, saying vyou
get 2-litér this week, you get cans next week.
Everybody is buying 2-liter; neﬁt week
everybody is buying cans.

So it's a very highly elastic market
industry, if that helps vyou.

CEATIRMAN FARRELL: Senator?
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SENATOR DeFRANCISCO: I just had a
comment. You know, we started here at 9:30
this morning and it's now 6:30. The first
three-quarters of what we did today was trying
to figure out how we're going to create jobs
in the S8State of New York.

And here, in one tax, we're going to put
in jeopardy 10,000 to 20,000 people. When the
logic behind the tax makes so little sense,
that we are going to change peoplé's behavior
and the basis 1s people are overweight. I
mean, you can tax every product that has any
kind of over calories in it or restaurants
that serve too much foocd. And it just boggles
my mind that we could have this difference
from morning to. evening.

And I can assure you that I think the tax
is as fooclish as the two of you think it is.

Thank you.

SENATOR KRUEGER: Just -- not a_

gquestion, I have a comment with respect to my

colleague.

We don't actually know yet the causge and

effect between what the cost would be and
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people's behavior. You have one set of data,
and I'm going to ask staff to look at other
economic analyses.

What is cléar from your tegtimony is soda
and other sugared drinks 1is a produét where
pricing has absclutely nothing to do with the
cost of making the product. We certainly
explained all these different scenarios of
what changes the price outcome of different
products, whether it's the 12 ounces, whether
it's the full liters, whether it's, vyou know,
transferred over -- vou know, rolled over to
the local level. But there's not an actual
price to cost of manufacturer in this product.

MR. JOHNSON: No, there actually is a
direct correiation between cost inputs and
prices that you charge to the retailer. Thexe
ébsolutely is.

Because you have to cover your cost to
make the product, you have to cover your cost
to take the product from your plants to your
warehouses, then you have to load it onto the
trucks, then you have to take it to the

retailer, then yvou have to merchandise it and
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sell it. o
| (

So all of those costs have to be part of
your pricing matrix. And the pricing matrix
ig different for each product depending upon
the cost inputs, because the cost ihputs‘are
different for each product.

You may have certain levels of fructose,
certain ievels of other additives that go into
the product. The pricing of the containers
are different. The pricing of the cardboard
wrap is different versus not. I mean, every
product has its own cost dynamics. And you
start from there. That is your starting point (;)
fromryour raw inputs.

SENATOR KRUEGER: Okay, I stand
corrected. I guess I meant the food product.
The only food product iﬁ this that we're
talking about is fructose syrup; right?

MR. JOHNSON: Correct.

SENATCR XRUEGER: So it's all the other
costs associated with --

MR. JOHNSON: Yeah, and fruit juices

and concentrates and other flavorings. And

there are other things in the product as well.

prs
\
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SENATOR KRUEGER: Thank vyou.

CHAIRMAN KRUGER: But what we're also
going to find ig that in poor neighborhoods
this is going -- not only the fact that
tﬂere's a larger consumption of sugéry drinks
in poor neighborhoods. But intefestingly
enough, again, you find the small grocers -- I
don't know when they buy the product from
you -- you find the shelf life is tomorrow
morning;

You know, so they're buying cheaper and
they're selling it at supermarket prices where
yvou get a fresher product. So you're getting
a staler product, you're going to be paying

more, and you're being once again penalized.

MR. DIETLY: This is very tough on the
smaller -- small up and down, the wvalue
change.

MR . JdHNSON: Very difficult. There is

a skewing on the consumer.

CHAIRMAN XRUGER: Small grocers,
small -- people think they're buying it cheap
at the gas station, but they should alsoc loock

and see the product that they're buying at the
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gas station: 1t expires tomorrow.
MR. DIETLY: Tc Senator Stachowskits
point{ too, I mean as far as impacts on

manufacturers --

SENATOR KRUEGER: DeFrancisco,
actually. |

MR. DIETLY:  I'm sorry.

SENATOR DeFRANCISCO: That's all right.

He's a good guy.

MR. DIETLY: The manufacturing,
especially for small manufacturers, whether
it's an independent company br a small bottler
of Coke or Pepsi in the state, they really
are -- they really have a difficult time
passing thesge on.

All these operations that the companies
run are small local businesses, they all have
their own local profit-and-loss
responsibilities. So these are all the way
down to the small retailer. Those definitely
have a disproportionate impact on the smaller
players.

MR. JOHNSON: And when I get to my

testimony, I'll give you some really good

®
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numbers that vou can really wrap your minds
around. Because we're in a post-Bottle Bill
environment, which i1g fresh -- should be fresh
in everyone's mind, and I can give you the
statistics on the impact of that and then you
can relate that to the potential impact of
this tax.

CHATRMAN FARRELL: But in the end they

go back to it.

MR. JOHNSON: I'm sorry?
CHAIRMAN FARRELL: Iin the end, they go
back to it, whatever the cost be. I used to

speak English.
(Laughter.)

MR. DIETLY: No, consumption is
actuall? going down. |

MR. JOHNSON: Consumption is dropping
in thé CSDs, the LRBs --

CHAIRMAN FARRELL: Is that because the
doctors are telling you you should drop, or is
it dropping because of the money?

MR. DIETLY: It's been dropping for
years.

MR. JOHNSON: Yeah.
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CHAIRMAN FARRELL: Because again, with

the bodegas in my neighborhood, they don't

‘carry the big ones because their prices, the

little one is equal to yvour big one. I mean,
the difference -- that's the I'm buying it
because I'm going to drink it now versus I'm
buying it for the house.

| MR. JOHNSON: | Right. It's the impulse
buy.

CHAIRMAN FARRELL: Yeah, and the
impulse and the numbers and the pfices, you
know. And then of course iﬁ you really want
to get into 1t, a bottle of water. I've
always killed my grown children for buying
water. Bﬁt anyway,.that's ancther story.

MR. JOHNSON: Shall I proceed with my

testimony?

CHAIRMAN KRUGER: Testimony?
(Laughter.)
MR. JOHNSON: Yes. I have the

testimony that --
CHAIRMAN KRUGER: Why don't you submit
it for the record.

CHAIRMAN FARRELL: Submit it, ves. T

C

g




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

91

think we've gotten your point across. We have
the record. And we can give it and it will be
entered right into the record.

MR. JOHNSON: Well, could I put it in
perspective for you, just a couple of p&ints?
A couple, three points?

CHATRMAN TFARRELL: A}l right, I'1l1l give
yvou three points.

MR. JOHNSON: Okay, thank you.

CHAIRMAN KRUGER: You may sell‘soda,
but you don't sell used cars, because then vou
would know to walk away from the sale.

MR. JOHNSON: No, I'm going to give you
some hard facts to sort of lock in and write
down.

The volume impact -- we just passed the
Bottle Bill. You're aware of that.

CHATRMAN FARRELL: Yeah,

MR. JOHNSON: The average price
increase for -- we sell in cases -- was about
80 cents. Okay? We've lost 12 percent volume
since the passage of the Bottle Bill. Qur
jobs are down, our manufacturing jobs are down

12 percent, basically.
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The category is dropping, as he
mentioned; what we call the liguid refreshment
beverages is dropping. The carbonated soft
drinks,.which is where we play in, is dropping
at a faster rate than the LRBs. And‘this
price increase that you're talking about in
terms of a penny an ounce -- and that sounds
gsmall, but compared to the bbb, it's three
timeé. Three times.

So what yvou can expect -- and we
discussed this during the Bottle Bill, that
there would be jobs lost, that there would be
volume lost. It has passed, and those are the
numbers. You can take those numbers and you
can multiply them by three, that there will be
three times the job loss, three times the
volume loss with this increasé.

Becauge a penny an ounce on a case of
cang -- a case of caﬁs, there's 24 cans;
there's 288 ounces,. That's $2.88, which is
over three times the 80 cents.

So that's what I'm trying te -- I want
yvou to sort of correlate that, that it's a

serious --

.

C
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CHATRMAN FARRELL: Is julces going up?-
Is water going up? Where's that going --

MR . JOHNSON: Water 1s not in this
equation because it doesn't have sugar.

CHATRMAN FARRELL: No, no, nb, I'm
going a different place. This late, all of a
sudden I decide to get --

MR. JOHWSON: Take your time.

CHAIRMAN FARRELL: In other words, if
ybu're not buying that soda, are they going to
the. tap and drxinking water or are they
swinging.to something else? Are they picking
up on the juices because they feel that's
healthier?

MR. JOHNSON: What they're going to do
is there would be some shifting.

But what else is going to happen? And
thig is where it's vefy important to
undergtand the industry and not underestimate
the contraband activity that goes on in this
state.

A tractor-trailer load carries 2200 cases
of cans. And the delta between just the

taxes -- just the delta on taxes -- makes that
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trailer worth $12,000. Not the cost of the
can, that's the profit on the differential
between the New Jersey taxes and the New York
State taxes. You go down Route 4, you wili
see "Buy your scoda before you go info

New York."

So a tractor-trailer load across the
bridge, that is so easy. That stuff happens
every day. So what's goiné to happen is that
contraband is going to increase -- it exists.
You can't police it. We have to police it
curselves.

CHAIRMAN KRUGER: We're going to have
to do cigarettes.

MR. JOHNSON: You can‘t police this
stuff. How are youfgoing to police somebody
throwing in -- loading up their van and
driving up -- you're going to collect the
takes on that? I don't think so. Nobody's
going to tell you.

CHAIRMAN FARRELL: That one you won't.
The trailer, I'm --

MR. JOHNSON: But the trailer, you're

not going to catch the trailer. The trailer's
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going to go to some third party whexre he's got
a eouple of routes and he's out just selling
it. So you're going to have contraband

activity that's going to just blow through the

roof.

We've already seen double-digit increases
in contraband activity, and we tnack it. We
have police people out there. And it's
difficult. It is everywhere. And to

exacerbate this thing by a multiple of three,
it's just going to get rampant.

So there will be a little shifting, there
will be different sourcing. "And you will not
collect the tax dollars on this preduct ehat
comes in. You'll collect the tax dollars on
product that i1f we bought it from New Jersevy,
yveah, we'll pay the taxes because we'll tell
vou we sold this and that. But for the rest
of the folks who are bringiné in the
contraband, you're not going to collect that.

CHAIRMAN XRUGER: And the extension of
that, the bottling companies, your
independent -- we also lose the bottling

capability here in New York.
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MR. JOHNSON: We might as well as shut (WH
down and go home . You're going to shift the ”
production, you're going to shift it to
New Jersey, most likely. We would end up
shutting our two plants, we have six
distribution centers. We might as well --
we're going to have to.close the doors.
They'll go -- Jersey will start producing the
stuff. And all those jobs will go to Jersey.

CHATIRMAN KRUGER: And by the way, soda
that's made in New York tastes a lot different

than gsoda that's made in other states.

MR. DIETLY: Absolutely. We have good (
water.

MR. JOHNSON: We have great water.

SENATOR KRUEGER: I'm sorry, I just

have to clarify? Moving the jobs to
New Jersey, you'll still have to pay the
excise tax.

MR. JOHNSON: Only to the extent that
someone reports it. You have to see the
difference.

For éxample, we don't produce everything

we gell. Okay? Sometimes the products that
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we do not produce, we source -- let's say‘from
Jersey. We would buy that product, bring it
in from Jersey to our warehouse, we would sell
it and pay you the excise tax. That's us.

But the contraband activity, they're not
telling vou they're bringing it in. Thevy're
not telliné you anything. They're just
bringing it across. They're not paying the
deposit, you're losing Bottle Bill income,
vou're losing all the taxes on it. And you
just gent all the jobs across the river.

That's the scenario that we're talking
about here. It's pretty serious. I mean, for
us, it's serious dollars. It's twice our
payroll, our entire company's payroll. This
tax annually 1is twice our payroll. You
egsgsentially put us out of business. We can't
lose 36 percent on top of the 12 percent
volume that we'wve already lost as a result of
the Bottle Bill.
| And we don't roll over on this
contraband. We fight it every day. And we do
our best to go shut it down. We call the --

vou know, we do what we can. But by the time
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people get thexe, these guys,  they'zxe
professionals. They're gone. They're gone.
That product's gomne. It's difficult.

CHAIRMAN KRUGER: Okay, thank you.

CHAIRMAN FARRELL: Thank you.very much.

I move we adjourn till tomorrow morning
at 10:00 o'clock. Thank you wvery much.
(Whereupon, the budget hearing

concluded at 6:45 p.m.)
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