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for large employers whose rates will need to increase to subsidize any rate
suppression likely to occur in the smail business market as a result of the prior
approval process; and it will limit product availability designed to meet
employers’ needs, as insurance companies will do a cost-benefit analysis to
support only a limited number of rate filings.

Consider the testimony given last year by the University of Rochester Medical
Center at the legislative hearing on prior approval might: “price controls for
commercial health insurers that artificially suppress premium rates will lead to
their inability to adequately reimburse providers.” The testimony went on to say
that reinstatement of prior approval will add to the financial instability of hospitals
at a time when they have sustained significant state Medicaid reimbursement
cuts and ultimately undermine quality health care delivery systems.

Reinstatement of a cumbersome approval process which didn't work in real time
when it was in place in the 1990s is hardly the solution to containing health
insurance premiums for the commercial market. Government actions such as the
$4.2 billion in health insurance taxes, including $700 million in new and increased
taxes passed as part of last year's state budget, along with the increasing
number of insurance mandates continue to add unnecessary and burdensome
costs on health insurance premiums and reinstatement of prior approval will
merely be one more line on a growing list of “add on” costs to health insurance

premiums.
Early Intervention

While the budget seeks to achieve Medicaid savings in the Early Intervention
program through a series of recommendations, one particular “savings” proposal
is nothing but a cost shift which undermines the whole premise of health
insurance rate setting.

While characterized as a way of maximizing commercial insurance
reimbursement, in fact the Governor’s budget language acknowledges its state-
designed and mandated program model is not sustainable and thus, the state can
no longer afford it as constructed. You might expect, then, budget language
which in fact puts in place some parameters to achieve both cost and quality
efficiencies. Instead, the budget shifts this program’s burden to insurance
carriers and says “you pay!” There is no language which imposes real
parameters on the program to get spending under control within a quality
construct. The budget language simply moves the cost to a different column -
essentially saying “look we reduced state spending” and says that private carriers
must reimburse providers of early intervention services regardless of plan
benefits and negotiated provider reimbursement rates and regardless of whether
that provider is within the health plan’s network.

Shifting these costs to private carriers and not allowing them to manage the cost
and quality of the delivery of early intervention services within the parameters of
a given health plan will result in increased health insurance premiums for all. No
one disputes the need for carriers to pay for evidence and clinically based early
intervention services — but those services must be managed and they must be
provided within the network rules. It is solely because the State did neither of
these — managing the services within a cost efficient construct that it finds itself
owing a very large bill. A wholesale shift of this program to private insurance
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derived from it. We were opposed to last year's increase in the surcharge on
hospital-based services as weil.

If my theme is beginning to sound familiar -- or if you've heard it from me before
-- that’s because it is a consistent message: it doesn’t matter if it's a ‘surcharge’,
a ‘fee’, or an ‘assessment’: it's a tax - and it's a tax that is passed on ultimately
to the end user in the form of higher health insurance premiums. And all of this
need for additional revenue points to the challenge facing the Legislature and
Governor, particularly as it relates to publicly funded health care spending: the
spending is out of control, the program modeis are not sustainable in their
current format, and yet nothing in this budget seeks to transform the delivery
system and put it on a sustainable foundation going forward. The gap filling with
“revenue ralsers” through surcharges such as this reach beyond the notion of a
“nujsance”: these taxes generate millions of dollars for state coffers from New
Yorkers at all levels with privately based health insurance driving up their costs
with no concomitant benefit in terms of health care quality or cutcome.

Health Care Provider Taxes

This year's budget proposal includes increases in assessments on nursing homes
{from 6% to 7%); on inpatient services (from 0.35% to 0.75%) and on home
and personal care providers (from 0.35% to 0.7%).

It stands to reason If The Business Council does not support the HCRA surcharge,
we do not support the increases in these gross receipts taxes on providers.

This bait and switch by adding and increasing a myriad of fees, surcharges and
taxes ultimately drives up employer-provided insurance costs. When the national
conversation is about affordable, accessible health care and health insurance,
New York’s insistence on layering on “hidden” charges on all aspects of the health
care delivery system — from providers to insurers to end users ~ takes us in the
wrong direction and makes New York less competitive.

In closing if I can feave you with one theme: it is do no more harm. Budgets
over the past several years have contributed to increased health insurance
premiums for all New Yorkers in accessing employer sponsored health insurance.
These budget actions continue to undermine the health care delivery system in
New York and ignore the reality of the need for truly transformational policies
which will put our system on a sustainable path. Empioyers need some assurance
from their state officials that New York State views health insurance costs as a
true factor in whether a company can maintain and grow its workforce, and they
need some confidence that state leaders are willing to make the tough choices,
rather than shifting more of the burden onto their backs.

MM
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Before the New York State Joint Legislative Committees
on the 2010-2011 Executive Budget. Health/Medicaid Proposals
February 9, 2010

Good morning Chairman Kruger, Chairman Farrell and distinguished members of

the committee. My name is Dr. Danielle Greenberg.

On behalf of the ten thousand employees who work for PepsiCo, our bottlers and
distributors here in New York State, | want to thank you for the opportunity to be
here today. New York is our home. PepsiCo’s worldwide headquarters are in
Westchester County as are the global headquarters of our largest bottler, Pepsi
Bottling Group. Our bottlers operate dozens of manufacturing sites and numerous
distribution centers serving New Yorkers in every corner of the state. So, | think

it's fair to say that the concerns of New York are our concerns.

They are also my personal concerns. | grew up in lower Manhattan, was educated
in the state’s universities, and raised my own family here in New York. My training
is as a behavioral neuroscientist. | served on the faculty of Cornell University
Medical College for 15 years, doing research on obesity and the control of food
intake. Eight years ago, | joined PepsiCo where | am now a member of the

company’s Nutrition department.

There is no question that obesity is a serious public health issue. As a leading food
and beverage manufacturer, we know we have an essential role to play in helping
to find solutions to this complex problem and we are committed to doing our

part.
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However, as a scientist whose life’s work has been devoted to obesity-related

issues, and as a mother of two, | know the solution does not lie in taxing sugared

beverages.

Please consider a few facts:

According to scientists at the National Cancer institute, calories from soft
drinks and other sweetened beverages represent only 5.5 percent of the total
calories consumed in the American diet. That means nearly 95 percent of our
calories come from other foods and drinks. To address obesity, we need to
look much more broadly than just at soft drinks.

For example, let’s consider someone with a daily intake of 3,000 calories —
which would be someone who is clearly over-eating. At 5.5 percent of calorie
intake, sugared beverages would represent 165 calories per day. Now, let’s
assume a beverage tax could reduce consumption by 10 to 15 percent. This
would equate to between 15 and 25 calories per day. And evidence shows that
if calories are cut in one part of the diet, they are often substituted else where
so the net calorie impact is likely to be even lower. That is simply not enough
to have a meaningful effect on weight loss. (Nutritionists generally
recommend cutting 500 calories per day to lose weight.)

Soft drinks and other sweetened beverages are simply too small a part of the
total diet to make a meaningful impact on the obesity problem.

And data proves this out. Between 2000 and 2008, per capita consumption of
sweetened beverages declined 8 percent — while obesity rates continued to

rise. Allow me to repeat that point...Americans, including New Yorkers,
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consumed 8 percent less sugared beverages ...yet obesity rates continued to
rise.

» The only way to address the multi-faceted problem of obesity is with
comprehensive approaches that address both sides of the energy balance
equation: that is the calories we consume in our total diet need to balance
with the calories we burn through our daily activities and through planned
exercise. Weight management is really very simple -- not EASY -- but simple.
It's all about energy balance and any solution to the obesity challenge must
address both sides of the equation - through education, balanced diets and

physical activity.

PepsiCo has long recognized the vital role we can play in these efforts. We have
worked for decades now to expand our offerings of low calorie products and to
help our consumers make heatthier, more informed nutrition choices. Let me give

you a few examples.

« Two decades ago, we began acquiring new lines of business — including
Quaker Oats, Tropicana, SoBe and Naked Juice — and investing our R&D
resources to develop lower-calorie products like Aquafina, G2, Propel Fitness
Water, Pepsi Max, Trop 50, and Zero Calorie SoBe Lifewater. This
transformation has significantly broadened the range of low calorie choices
we give consumers. And, with innovative new products, we’re helping make

it easier for consumers to make the switch to lower-calorie options.
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We are also working to raise consumer awareness about calories. Five years
ago, we began showing the total number of calories in packages smaller than
1 liter right on our labels. {(We didn’t do this because we had to. We did it
because we knew it would be helpful to our consumers.) About the same
time, we launched a consumer website, Pepsiproductsfacts.com, that
provides detailed nutrition and ingredient information for every product in
our beverage porifolio. Today, more than 50,000 people visit that site each

month.

Finally, we are partnering with other organizations inside and outside the
food and beverage industries to find and develop solutions. We joined with
our industry colleagues to partner with the Clinton Foundation and American
Heart Association on childhood obesity initiatives. Through this effort, we
have voluntarily removed full-calorie soft drinks from schools and reduced
the calories from beverages in schools by over 60%. And PepsiCo’s Chairman
and CEO Indra Nooyi played a seminal role in forming the Healthy Weight
Coalition, a collaboration of more than 40 retailers, food and beverage
manufacturers, NGO’s and educators committed to help reduce obesity,

particularly among children.

We are changing the nutritional face of our business — and steadily reducing
calories in our beverages. In the past five years alone, we have reduced the

average number of calories in the beverages we sell by 11 percent.
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And our work continues. We are taking bold steps within our organization to

ensure we stay focused on this issue far into the future.

» We are redoubling our R&D efforts under the leadership of a newly hired,
Mayo Clinic-trained endocrinologist, recognized for his extraordinary expertise
in diabetes and obesity. We’ve also brought on a top heath policy adviser
from the WHO to help our senior leaders understand what the health
community expects of leaders - like PepsiCo - in the food and beverage

industries.

« We've also designed our compensation plans to reward employees for
expanding the role of healthy products in our portfolio, literally putting our
money where our mouth is, so that creating products that can improve health

pays off.

We are a company that encourages nutritionists and scientists like me to make a
difference; a place where my colleagues and | are proud to work; and a company
that seeks to partner in efforts to find common-sense solutions to complex

problems like the one on the table today.

In troubled economic times like these, we can understand the appeal of a tax that
purports to produce revenues and promote health. However, there is no scientific
or medical evidence that a beverage tax will be effective in reducing obesity. And

there is ample reason to believe that such a tax would have drastic economic
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consequences for New Yorkers, putting thousands of well-paying New York jobs at
risk, sending sales and jobs to nearby states, and saddling middie class, working

people with another tax burden at a time when New Yorkers can least afford it.

We trust that science-based facts and common sense will prevail in finding
solutions to the very real challenge of obesity. A sugared beverage tax is a
simplistic attempt to solve a complex problem. It may raise revenues but there is

no evidence that it will have any effect on obesity.

Thank you very much.
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M. Chairman and members; thank you for the opportunity to appear on behalf of the
New York State Vending Association. My name is Michael Esposito and I am a Division
Manager-Vending / OCS with Prestige Services, of Clifton Park, New York.

I also serve as the volunteer President of the New York State Vending Association.

Our association represents 65 companies and an estimated 2300 employees in the food
and beverage vending industry.

As businesses representing thousands of employees, we share your goal of covering costs
of vital state services and protecting the interests of all New Yorkers. In this economy, we all
have to make tough choices. For example, in our industry, we are also tightening our belts.

With unemployment high, there are fewer workers in factories and offices. Since there
are fewer workers in New York factories, stores and offices, there are less New Yorkers to buy

our snacks and beverages.

Many of our vending operator members are actually reporting 10 percent to 20 percent
same location sales declines.

Our companies are tightening our belts, reducing overhead, and pinching pennies, just
like other small businesses across our great state.

And with this as a backdrop, we are very concerned about one of the options being
promoted by some who would arbitrarily tax sweetened beverages as a means of paying for
government services.



The proposed tax on soft drinks is the Wrong Public Policy for the following reasons:

1. This tax won’t solve obesity. Taxiﬁg sweetened beverages won’t cure our state’s
problem of obesity. It’s important to remember that all calories from food count. The
key is energy balance. New Yorkers must better manage calories consumed and calories
burned. ' '

2. Sweetened beverages are not a unigue contributor. There is nothing special about the
calories in beverages which cause obesity. In fact, obesity rates are rising while soft
drink consumption is declining. Our sedentary life style is as much 2 factor as our diets.
Eating too much and exercising too little causes weight gain and obesity. - '

3. Taxes in Vending are Difficult to Implement. Due to the unique nature of our sales
charmel, vending has a very difficult time implementing a sale tax increase. Our products
are sold in increments of five cents. When a tax is increased by a penny or two or three,
we typically are not able to pass along that tax to our customer. Factories, offices and
stores often set the prices we can charge for snacks and drinks. So increases are not

allowed.

And in all vending locations, in this economy, even if we want, we can’t increase our
prices. Our sales will decline too much.

4. Taxes in this economic climate are not the solution. New Yorkers don’t like it when
our government officials use taxation to tell them what to eat and drink, even if we agree
there is a problem. Voters in Maine repealed a soft drink tax on the ballot last fall. And
in response to widespread opposition in New York, Governor Paterson pulled back his
proposed tax on soft drinks (last year?). - ‘

5 A tax on beverages is a regressive food tax and hurts families. We agree with
President Obama when he said during the 2008 President campaign: “In an economy like
this, the last thing we should be doing is raising taxes on the middle class.”

6. A taxincrease could cost jobs. We are concerned about the economic impact on jobs
from such a tax. The added costs from a state tax on beverages put good jobs at risk.
Sales will decline. Our margins will continue to be reduced. We cannot operate at a loss,

and stay in business.

Vending is a productive part of our economy. We don’t outsource jobs. We employ a diverse
workforce. We are involved in our community. Our companies are becoming greener, and
are working to reduce our carbon footprint. Because our customers don’t have o drive to
purchase a snack, coffee or soda, we are an environmentally friendly retailer. We recognize
there is a problem with obesity which is why we created the Balanced for Life, Fit - Pick

program in 2004



But our industry is hurting. We are losing sales, tightening our belts, and struggling to keep
our team members employed. Such a tax at this time could really harm our industry, and cost

jobs.
I urge the committee to vote against any tax on sweetened drinks at this time.

I appreciate the opportunity to appear before this committee and I look forward to answering
your questions. ‘ :
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As a non-profit, independent public health organization, the American Council on

Science and Health provides sound, science-based information on numerous issues that

can-affect the public’s-health—including-obesity. There-have been-proposals-suggesting that
New York State impose a tax on sugar sweetened soft drinks and sports drinks—both to
generate revenue and to combat obesity. We appreciate this opportunity to present
testimony primarily regarding the purported health effects of the proposed tax on sugar-
sweetened sodas and other beverages.

it has been extensively documented that the prevalence of overweight and obesity in the
United States has risen dramatically since the 1970s. In 1994 48 states had a prevalence of
obesity in adults less than 18%, but only 13 years later no state could make this claim.
Indeed by 2007, the prevalence of obesity in 45 states was greater than 22 percent.' Even
more concerning is the fact that obesity in American children and adolescents has also
increased alarmingly. National surveys document that for children 6-11 years old, obesity
prevalence increased from 6.5% to 17% percent between 1976 and 2006, while for those
aged 12-19 years prevalence increased from 5.0% to 17.6%." New York State is no
exception to these trends. According to the CDC in 1990 less than 10% of aduit New
Yorkers were obese; by 2008 the prevalence increased to Over 24 percent.” Considering the
myriad health problems associated with obesity, such as type 2 diabetes and coronary heart
disease, such trends bode ill for the future of public health and the health care system.

Although consumers are constantly bombarded by offers of magical quick fixes for
excess weight—from supplements to diets and exercise equipment—experts agree that
long-term changes in lifestyle are necessary to treat and prevent obesity and overweight."
Obesity results from an imbalance between energy consumed in foods and energy burned
by metabolic processes and activity. The opportunity for consumption of excess energy has
increased over the last few decades as the requirements for activity in work and leisure
have declined."Thus it is unlikely that altering the consumption of only one type of product
will effectively address the obesity problem. Yet in the past few years we have seen
regutatory efforts fo alter the consumption of various products and ingredients such as
certain fats and sugars—at least in part to supposedly decrease the obesity problem. The
proposal to tax sugar-sweetened beverages is just the latest example of such an effort.
However, it is unlikely that altering the consumption of only one type of product will



effectively address the obesity problem in New York. Unlike taxation of tobacco products,
where high prices may discourage use or prevent experimentation by the young, people
cannot just stop eating and drinking. While an increased price might decrease use of one
— —— ——— ____beverage,-thereis no.guarantee-or-even likelihood that.one of equal or greater caloric value —_ _ -
will not be substituted. Nor is there any guarantee that a more healthful lifestyle will be
adopted.

The science on the relation between consuming sugar-sweetened beverages and body
weight is mixed. Some studies have found that reducing consumption can help lower body
weight,” but others fail to find such results initially, or that body weight losses are not
maintained over time."™" Clearly, more substantive data are necessary to confirm or deny
this putative correlation.™

The proposed tax supposedly targets “bad” beverages, which feeds into the
misapprehension that foods can be easily categorized as “good,” i.e. healthful, or “bad,”
unhealthful based on simplistic guidelines. In this case, the sugar content is deemed to be
‘bad.” Does this mean we should also tax orange juice, which is also high in sugar and has
a similar caloric content? Should we also tax foods such as avocados, high in fat and
calories, as shown in Table 1? Of course the orange juice and avocados also confribute
other nutrients to the diet, but these are irrelevant to a discussion of obesity—which reflects

only caloric consumption and utilization.

TABLE 1. Comparison of calories in selected foods*.
CALORIES IN SELECTED
FOODS AMOUNTS

Carbonated 93 calories per 8 oz.

Beverage: Cola

Orange Juice 100 calories per 8 oz.

Avocado 91 calories per 2 oz

*Data from Nutrition Analysis Tool, University of Illinois. http://iwww.nat.uiuc.edu/
Accessed 2/7/10,

Characterization of foods as “good” or “bad” can also mislead consumers in their efforts
to attain or maintain a healthful body weight. When dietary fat was deemed generally
unhealthful and a myriad of reduced fat or nonfat products were produced, many



misperceived such foods as weight-loss products. While such foods can be helpful in a
weight-loss plan, it is the number of calories that determine their utifity—not the grams of fat
per se. Similarly, “fast food” has also been demonized as “bad,” and a major cause of
obesity, but again this Is misleading. it s possible to eat only such foods for an extended . _____ _____
T };ﬂai—amnglose, rather than gain weight—if appropriate selections are made *
Further, Governor Paterson suggested that the estimated revenue from such a tax wil
inbrease from $465 million in year one to $1 billion annuaily, but this contradicts the
supposed purpose of decreasing consumption to prevent obesity.* How can fevenue
increase if consumption declines? In short the proposed taxation of sugar-sweetened
beverages is highly unlikely to foster a more healihfyl lifestyle, and may well serve only to
confuse consumers about the reaj causes of obesity.
Thus, the American Council on Science and Health respectiully submits that the
proposed taxation of sugar-sweetened beverages will be ineffective in addressing the
obesity prbblem, and should not be advertised as being a useful tool for that purpose

'CDC’s Division of Diabetes Translation. National Diabetes Surveillance System.
htip://Amwww.cdc. ovidiabetes/statistics Accessed 2/01110.

" CDC. Childhood overweight and obesity.
httg://www.cdc,govlnccdghgldnQalobesity/childhoodlindex.htm Accessed 2/05/10.
" CDC. U.S. Obesity Trends by State 1985-2008. hrtn://www.cdc.Eov/obesitv/data/trends.html Accessed

2/5/10.
Y cDce. Healthy weight-it's not a diet, it's a lifestyle!

hitp:/Awww.cde.govincedphn/dn a/healthyweight/index.him Accessed 2/5/10,

Y CDC. Overweight and obesity: causes and consequences.. ‘
httg://www.cdc.govlobesity/causes/index.html Accessed 2/7/10.

¥ James I, Thomas P, Cavan D, Kerr D. Preventing childhood obesity by reducing consumption of carbonated

drinks: cluster randomized conirolled trial. BMJ, doi; 10.1136/bmj.38077.458438 EE (27 April, 2004)

v Almiron-Roig E, Drewnowski A. Hunger, thirst, and energy intakes following consumption of caloric
beverages. Physiology & Behavior 2003; 79:767-773.

= Allison DB, Mattes RD, Nutritively sweetened beverage consumption and obesity: The need for solid
evidence on a fluid issue. JAMA 2009;301(3):318-320.

*Kava R. 2004. 30 Day McDiet: Results are in. American Council on Science and Health,
http://www acsh.or /news/newsid.963/news_detail.as Accessed 1/29/09,

“Whelan E. 2009. New York soda tax: Al politics no science, American Council on Science and
Health. mp://www.acsh.orqlfactsfears/newsID.1 201/news detail. asp Accessed 1/36/09.
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INTRODUCTION | _
The New York Health Plan Association (HPA), comprised of 23 health plans that

provide comprehensive health-care services {o nearly seven million New Yoikers,
appreciates the opportunity to present its members’ views on the Governor’s budget
proposals. Our member health plans have long partnered with the state in achieving its
health care goals, including improved access to quality care in its government programs
as well as providing aceess to care that exceeds national quality benchmarks for
commercial enrollees. Qur plans include those that offer a full range of health
insurance and managed care products (HMO, PPO, POS, etc.), pre-paid health serviges

plans (PHSPs) and managed long term care plans. The New Yorkers whorely on these

plans are enrolled through employers, as individuals, or through-government
sponsored programs — Medicaid Managed Care, Child Health Plus, Family Health
Plus and Healthy New York. Accordingly, we appreciate the opportunity to-offer our
view on the proposed 2010-2011 Executive Budget in relation to its application for

health care spending in New York.

FISCAL GIMMICKRY
It is important to note that the nation has spent nearly a year discussing {and

continues to debate) how to make health insurance more affordable in orderto make
coverage available to more people. The Governor’s budget proposal, however, does
several things that would actually make health insurance less affordable. And, these
actions would be on top of the more than $700 million in new and increased taxes on
health care that were included in last year budget. This spending plan would-continue

the regressive approach.



In addition to this concern, HPA and its member health plans-have trouble
understanding how certain of the figures in the Governor’s spending plan were
derived, as well as the basis for some of the proposals called for to achieve the savings

envisioned. In our view, the figures are nothing short of budget chicanery.

Let us first look at the proposal to reinstate regulatory authority to the
Department of Insurance (DOI) for approval of health insurance premium rates prior to
those rates being effective. The Governor and the Division of Budget{DOB) ascribe a
$70 million state share of Medicaid savings for six (6) months of this fiscal year — $150-
$160 million in 2011-2012 — and yet, no documentation or methodology has been
provided as to how this saving is caiculated. Lacking a credible explanation, the

savings are fictitious and, worse still, misleading as failure to produce those savings

will leave the budget with a new $70 million hole, guaranteeing yet another mid year

deficit.

Contrast this questionable proposed savings with the complete absenwe of any
savings attached to the proposed Health Care Reform Act{HCRA) Amnesty program.
HPA presented this idea to DOH and DOB, offering two amnesty approaches: 1) DOH
would be authorized to negotiate multi-year settlements with payors based upon the
findings of a completed HCRA audit and, 2) payors would be permitted to make a
lump sum HCRA payment to apply to potential liabilities from as yet, unaudited
periods. Similar to an income tax amnesty program, the HCRA Amnesty proposal
would be expected to generate immediate revenue to the state. However, the HGRA
Amnesty proposal included in the Executive Budget, for some unexplained reason,
carries no monetary value. A cynic might wonder whether revenue from the ICRA
Amnesty was intended to offset the deceptive Medicaid savings from-the prior

approval provisions.



REGULATORY APPROVAL OF HEALTH INSURANCE PREMIUM RATES
As stated above, HPA has'serious coneerns with the proposalto reinstate a prior

approval process for health insurance premiums. To begin with, the prior approval
application process as presented in the Executive Budget is ill defined, costly and

defective.

The department already is unable to handle the existing review of rate filing
caseload. According it its own annual report, the Accident and Health-Rating Section
received 1,394 rate filings and disposed of 1,646 rate filings during 2008 —
acknowledging some of the filings were received prior t0.2008, indicating an existing

backlog already.

Application of the process effective October 2010 for existing-rates is unrealistic,
If the department is already carrying a backlog, how can it reasonably be-expeeted to

process thousands of additional filings to meet the October timeframe?

_The Governor's prior approval plan requires both an “objective” 8‘5% minimum
loss ratio (MLR) and subjective/discretionary review by DOL No-state-has an'85%
MLR. More importantly, the value of an objective standard — the MER — is undercut
by the subjective power of DOI to arbitrarily Tix rates.

Moreover, applying the 85% MLR standard to all products could prove injurious
to state-sponsored insurance programs. Some health plans have'sustained annual
losses in the state’s Medicaid Managed Care and Family Health Plus programs.
Continued participation has been possible due to-the ability of plans tocross-subsidize

these programs from surplus.generated by commercial insurance. The proposed85%



MLR would eliminate plans’ ability to use surplus from some products to support these

programs.

The prior approval process would enact strict price control of health insurance
premiums, thereby undermining the health insurance market in New York.
Government price fixing does not work. Price controls will weaken health plan
solvency, hurt providers and virtually eliminate innovation and-efficiency. At thesame
time, the proposal ignores the underlying cause of the increase in the cost of health
insurance, which is the increase in the actual-costs of hiealth care. A reportfrom the
centers of Medicaid and Medicare Services just last week showed that the “two primary
drivers of growth...are medical prices and utilization,” confirming that rising health

care costs are driven by increases in underlying medical costs, not health plan

administrative costs.

If ]awmakers want to explore prior approval, it:should be done outside the

budget process.

MANDATES

The proposed Executive Budget also includes numerous hidd‘en insurance
mandates that shift costs from government to small business and families. Many of
these New Yorkers are struggling now to afford the insurance.coverage they have.

Adding the costs of new mandates will raise premium costs.

The budget’s hidden mandates include:
The Timothy’s Law subsidy cut — When the Mental Health Parity Law was
enacted in 2006, it included a $100 million subsidy specifically to hold small businesses

4-



harmless from the financial burden that they would face from this new mandate on.top
of all health insurance mandates and taxes. The insurance department’s own findings
indicate that this is a reasonable amount needed to offset the additional financial
burden. Despite this knowledge, this budget proposal breaks the promise to small
business and would reduce the subsidy by $30 million, which is on top of the $20

million cut in the December DRP — a50% reduction in the total subsidy.

Early Intervention — The budget proposes shifting government EI program costs
from a btoad base — the general fund — to a narrow one —state regulated insurance
policies. Large employer self-insured plans, which compromise 50% of the privately
insured market in New York, will be exempt from this mandate. The impact of the'shit

is estimated at $6 million in 2010-2011 and $25 million in-2011-2012. Costs that would

be added to the premiums of small busiresses and individual market-direct-pay

insured New Yorkers.

PATIENT SERVICE ASSESSMENT
The Executive Budget includes a proposal to expand the FICRA Patient Services

Assessment and apply it to physician radiology and office-based surgery. The impact is
estimated to be $25 million in 2010-2011 and $99 million in 2011-2012.

Whatever it generates, it is simply another tax on premiums, and it is in addition
to the more than $700 million of taxes added in2009. Itis a tax that will be the straw
that breaks the camel’s back and will force some small businesses and families todrop

their coverage.



CONCLUSION

- The Governor cannot have it both ways: if he proposes new mandates on
premiums for EI and Timothy's Law coverage, and ex?ands HCRA taxes, he then can’t
reasonably be surprised that premiums are increasing; or — even worse — use those

increases as justification for prior approval to hold down premiums.

We strongly believe the proposals included in the heaith department budget will
ultimately harm consumers by making health insurance more expensive and dess
accessible. Diminishing the availability of health care is not in the best interest of New

York consumers. HPA urges that you reject this approach.

HPA and its member plans remain committed to working with you and your

colleagues on‘solutions that will increase access of affordable health coverage to more

New Yorkers. We thank you for the opportunity toshare our views today.
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Good morning Chairmen Kruger and Farrell and distinguished Members
of the Senate Finance and Assembly Ways & Means Committees. My
~ name is Richard Fleder. I am a licensed insurance broker and
-employee benefits specialist. I am President of T&H Group, one of the
largest insurance brokers in-the country, as well as President and CEO
of T&H Benefits, one of the largest employee benefits and consulting
firms in the New York metropolitan area based in New York City.

I am the founder and current member of the Steering Committee of
the Empire State Healthcare Coalition, LLC, a non-profit association
formed by brokers and consultants working to help find solutions to
keep healthcare affordable and to reduce the ranks of the uninsured in
New York State. I am also a member of the New York State
Association -of Health Underwriters (NYSAHU), the professional trade



association representing health insurance brokers and producers who
‘support universal coverage in the state by integrating public plans with
market-based solutions to improve affordable and accessible health
insurance plans for all. I respectfully submit this joint testimony on
behalf of both broker organizations. '

The distinguished members of the Senate Finance and Assembly Ways
& Means Committees may not be aware of the role that brokers,
agents and consultants play in representing employers and other
insureds. Employers and other insureds are not mandated to utilize a
broker, agent or consultant to represent them when designing a
benefit program and negotiating with an insurance carrier.
Nevertheless, almost all employers and insureds in New York State
voluntarily chose to utilize a broker, agent or consultant in these roles.
We are-uniquely qualified to distinguish the relationship needed
-between regulators, insurance carriers and insureds!

I come before you today in strong opposition to reinstating prior -
approval of health insurance premiums and increasing expected
minimum loss ratios to 85% as proposed in Part D of S.6608 (Budget)
/ A.9708 (Budget), which is the subject of this public hearing. |

We do not believe that prior approval of health .insurance premiums
should be implemented. There is an existing rate filing requirement,
which we agree should be rigorously enforced. However, the loss ratio
formula utilized to determine carrier rates should be amended

to include the costs of programs to manage disease and encourage
wellness within the claims component and not as a part of expenses.
Also the appropriate loss ratio should exclude mandated taxes, fees
and assessments as they are not determined by the insurance carrier.
- Finally, the loss ratio also. needs to allow for appropriate capital needs
of the-carrier as well as an appropriate profit margin.

While it's anyone’s guess as to what “healthcare reform” will be passed
in Washington this year, the broker community supports eight core
principies for achieving comprehensive health care reform:

- *reducing long-term growth of health care costs for businesses
- and government '
* protecting families from bankruptcy or debt because of health |
‘care costs . ,
* guaranteeing choice of doctors and health plans
* investing in prevention and wellness
* improving patient safety and quality care



* assuring affordable, quality health coverage for all Americans
* maintaining coverage when you change or lose your job -

* ending barriers to coverage for people with preexisting medical
conditions.

We believe that underlying changes must be made in the delivery of
healthcare services in order to make them more affordable and more
available to all. Increases in health insurance costs simply reflect the
rapid escalation of underlying healthcare expenditures. Insurance is
not the only problem - in fact we believe insurance is part of the
solution. :

Sadly, health insurance is a Iightening rod for all of the frustration that
. New Yorkers and all Americans feel about rising health care costs - but
history has shown that price controls simply do not work.

Some of us recall the near insolvency of Empire Blue Cross Biue Shield
as the State’s health insurer of “last resort,” during a time when its
rates were kept artificially low by the state. Empire was unable to

- obtain the capital necessary to remain financially solvent to continue
to provide coverage to its policyholders in the individual marketplace.

For a more recent example, we can look at medical malpractice
insurance rates. For years, New York State has denied rate increases
and, as a result, the medical malpractice carriers now face insolvency.

A parallel analogy can be found nationally in the Medicare system,
where appropriate increases in Medicare premiums have not been
approved by legislators due to political pressures. This has left
Medicare nearly insolvent. This would be untenable if commercial
health insurance plans face a similar threat.

- One of the major motivations for healthcare reform is increasing

competition for carriers. In New York State, in comparison to most

states, we are lucky to have multiple carriers compete for clients.

Prior approval could possibly lead to decreased competition as carriers
are likely to leave parts of the state if not the state entirely.

.On the surface, no one would consider rising medical costs a good
thing. However, we live longer and more rewarding lives because of
advances in medical technology and pharmaceuticals. But more
~expensive care does not guarantee quality of care. We should support
Initiatives to Improve health outcomes, while reducing medical costs by
instituting:



malpractice reforms

evidence-based medicine

best practice guidelines
pay-for-performance programs
electronic health and prescription records
hospital errors reduction programs. -

Publicly traded insurance carriers currently realize a profit margin of
less than 2% of premium. Although this still creates a substantial

- profit, our problem is not going to be eliminated with a 2% reduction
in cost! Many studies, however, point to lifestyle as the single largest
component of healthcare cost increases. Some examples are obesity,
sedentary lifestyles, smoking, and drug and alcohol abuse. As an
example, 50% of all Americans are considered clinically obese where
no other country maintains a level of obesity in excess of 25%!

Medical costs are also rising because of:

* unnecessary or excessive medical tests and screenings
(practicing defensive medicine due to tort litigation)
excess use of high cost medical technology
overprescribing of drugs

- medical errors and malpractice
fraudulent claims.

Insurance provides a financing mechanism to help control these cost
drivers and to help influence lifestyle choices. Premium discounts and
‘tax credits for employers and other policyholders that offer disease
prevention and wellness programs should be considered or expanded.

Increasing Minimum Loss Ratios will adversely affect the creation of
innovative health insurance products for consumers, since it will
reduce capital for product development. Investments in disease
management and wellness programs will also be curtailed, reducing
preventative measures and consumer education programs that
promote beneficial lifestyle choices in health plan members. In fact,
such investments in disease management & prevention, coordination
of care, weliness programs, claims adjudication, and fraud & abuse ,
detection, should be moved “above the line” and not be counted -
against health plan administrative expenses for purposes of calculating
Minimum Loss Ratios. The appropriate loss ratio should also exclude
‘mandated taxes, fees and assessments as they are not determined by
the insurance carrier. Finally, the loss ratio also needs to aliow for



appropriate capital needs of the carrier as well as an appropriate profit
margin.

It.is imperative that any proposed regulation be redesigned with input
from experts that are involved in the details of healthcare everyday!

As licensed insurance brokers and consultants, we represent the
employer or other insureds and help keep insurance costs low by
conducting specific needs assessments for each client and looking for
the most cost-effective solutions for our clients, whether that is
conventional insurance, self-insurance or alternative products. We
help keep insurance companies and insurance premiums in check by.
underwriting, reducing and managing an insured’s risk.

Minimum Loss Ratios do riot provide a standard to measure health
insurance value or increased claims payments relative to premiums
‘paid.- Conversely, the proposed increase to 85% MLR in all cases will
cause rate increases, as carriers will inflate rate filings to offset
expected rate reductions by the Insurance Department and the
interminable delays in obtaining approvals of filed rates. Moreover, in
the midst of the current state agency cutbacks due to the economic
recession, the Insurance Department simply does not have enough
insurance examiners, attorneys or actuaries to evaluate and process
new. health rate filings. This will cause carriers to reassess
participating in the New York market altogether and may cause some
insurers to exit the State,

Increasing Minimum Loss Ratios will reduce competition in New York
as insurance carriers will limit the areas within the state they service
and-may potentially drive insurance carriers away from the state.
Reducing competition is obviously not a positive consequence, as it
restricts consumer choice, stifles innovation and ultimately raises
premiums. The end result: reduced availability and affordability of
health Insurance in New York.

Health insurance brokers and consultants also function as advocates
for the consumer. We help to increase consumer understanding, we
help enact programs to encourage better lifestyle choices and better
awareness of preventative heaithcare and wellness. We also intercede
on claim denials by acting as ombudsmen for our clients with carriers,
healthcare providers and governmental regulators to assure fairness.



The reduction In the Minimum Loss Ratio will impact our ability to
obtain fair compensation to continue to provide these cost-
containment services.

It has become clear that the debate in Congress has turned away from
healthcare reform and is only focused upon health insurance
expansion, with additional taxes to pay for it. Unfortunately, no
meaningful healthcare provider reforms or wellness incentives will be
forthcoming from Washington, just additional costs.

Therefore, we highly recommend that no action be taken on this
legislation for all of the reasons stated above. Also, it should be noted
that the federal legislation could.materially change the optimal
solutions that should be enacted later at the state level.

There is one additional point that I am sure is extremely important to
- the Senate Finance and Assembly Ways & Means Committees. The
enactment of Prior Approval and Minimum Loss Ratios will force both
insurers and insureds to strongly consider increased utilization of self-
- Insurance plans. This will create a significant decrease in premium
taxes. We believe these laws will actually decrease revenue to the
State as opposed to a projected increase in revenue suggested as part
of the legislation. ‘

Finally, T would be remiss if I did not also voice our opposition to the
Increased healthcare assessments contained in Part B of
S.6608/A.9708. Doubling the inpatient hospital assessment from
0.35% to 0.75% and the nursing home assessment from 0.35% to
0.70%, increasing the home care assessment from 6% to 7%,
extending the 9.63% HCRA surcharge to urgent care clinics,
ambulatory surgery centers, and physicians’ offices, and reducing the
subsidy to smail business for mental health parity coverage under

Timothy's Law, is simply counterproductive. These assessments will
pass through on provider biils, thus raising healthcare costs and health
insurance premiums. This would come on top of last year’s $800+
million in increases to the HCRA surcharge and Section 332

assessments,

Studies show that the percentage of health insurance rates in New
“York directly attributable to State mandated benefits, taxes and
assessments, top 50% of premium. The higher healthcare
assessments proposed by the Governor will contribute to further
premium inflation, and will cause more small businesses and
individuals to drop coverage and join the ranks of the uninsured,



Thank you for this opportunity to present the views of the Empire
State Healthcare Coalition and the NYS Association of Health
Underwriters. Once again let me reiterate our Strong Opposition to
S.6608/A.9708, both as to its provisions for prior approval of rates and
increasing the Minimum Loss Ratios to 85%, and for increasing
healthcare assessments. We should instead be encouraging
investments to limit systemic inefficiencies in the delivery of
healthcare, reduce cost shifting between private-pay and public plans,
and foster behavioral lifestyle improvements in patients.

1 stand ready to answer any questions that you or the Committee
members may have at this time and welcome the opportunity to
-provide input in the future. -
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PRESENTED BY DR. JOHN D. BENNETT, PRESIDENT AND CEO,
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Thank you Mr. Chairman and members of the commitee. My
name is John Bennett. I am the President and CEO of Capital
District Physician’s Health Plan. CDPHP, headquartered here in
Albany, celebrated its 25th anniversary last year as a physician-
founded and guided not-for-profit health plan. I am a board-
certified cardiologist and practiced in New York for approximately
25 years until my appointment as CEO of CDPHP more than a
year ago.

Our health plan currently serves members in 24 counties
throughout New York State. Nearly 800 employees work at
CDPHP and we account for more than $1 billion in payments
annually to physicians, hospitals and other providers for health
care services on behalf of our members.

As a not-for-profit health plan, like many others in upstate
New York, we seek to provide affordable health insurance for our
employer groups, generate a modest 1-2% margin to invest in our
operations and provide appropriate reserves to protect our
members and the providers that rely upon us for prompt payment.
Indeed, nearly 90 cents of every dollar we collect in premium is
paid out for health care services.



I am appearing before you today to express my opposition to
the Governor’s budget proposal seeking the reinstatement of prior
approval of all health insurance rate actions. This bill constitutes
nothing less than government price fixing of health insurance rates
and ignores the competitive marketplace in which we operate, as
well as the true drivers of health insurance costs — unit price for
hospital services, utilization of health services, mandates,
government taxes and assessments, an aging population, and
advances in medical technology.

Today, health insurance premiums are set using sound
actuarial methods. In the competitive marketplace that CDPHP
operates within, we have to set rates that will cover our costs,
provide a razor-thin margin, and maintain a price-point that allows
us to compete with more than five other health plans that usually
bid on the same business that we do. This competition requires us
to be precise in our calculations and nimble and flexible to bring
products to the market that our employer groups demand.

The Governor’s budget seeks to “turn back the clock™ to the
early 1990’s when government controlled an arbitrary process of
rate approval that often allowed politics and public popularity to
determine adequacy of rates. During this period, health insurance
premiums were artificially suppressed and my plan, and many of
our competitors, suffered significant financial losses.

Under the Governor’s budget proposal, plans faced with
arbitrary price controls would be left with no choice but to reduce
administrative costs — which would mean layoffs and postponed
investment in new technologies, since the other components of our
rates, health care services, can not be unilaterally reduced.



Additionally, this bill would place health plans at the mercy
of the “politics of the moment.” By this I mean that rate filings
would be viewed by the state through the prism of election-year
politics — where state bureaucrats could be pressured by the
Governor or the legislature to depress rates derived through
actuarially sound methods in order to help a particular candidate or
party. Further, although the Governor’s budget proposal does
request additional funding for Insurance Department staff, the fact
remains that the Department is understaffed and incapable of
handling the flow of rate filings that would come with prior
approval authority.

Our data indicates that the vast majority of rate filings
submitted today under the existing “file and approve” process take
months to be reviewed. In fact, even during the 1990°s when the
prior process was in place, and DOI had more actuaries on staff,
most filings were not approved until either a few days before, or
even after, the effective date of the product. This leaves little or no
opportunity for health plans to educate employers and members
about the products they have available to them — creating chaos in
the market and stifling innovation for new products.

Prior approval of rates has not worked in many of the
insurance lines in which it has been fried. As a physician, I have
seen the dramatic and negative impact price controls have had on
medical malpractice insurance — as just one example.

We all agree that the dramatic rises in health care costs that
we have seen during the past two decades needs to be addressed,
but this bill will not accomplish that difficult task. There are ways
to fix the current process, such as restructuring the current fee-for-
service payment system to one which rewards quality as opposed
to volume.



As the CEO of a not-for-profit health plan that annually ranks
among the top health insurers in the nation, I, and 800 employees
that serve their customers with aplomb every day, stand ready to
work with you in that endeavor. In fact, we have developed a
unique patient-centered medical home that couples delivery system
reform with payment reform based upon outcomes and quality.

Thank you.
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Good afternoon. I have prepared written comments which will be submitted for your

consideration and I will confine my testimony to a brief summary of those comments.

My name is David Klein and I am the chief executive officer of Excellus BlueCross
BlueShield, upstate New York’s largest not for profit health insurer, and our parent
company, The Lifetime Healthcare Companies. With offices spanning across virtually
the entire region, Excellus is one of upstate New York’s largest employers with over
6,000 employees serving our approximately 1.6 million members. As a not for profit
plan, we arelcommitj:ed to three core principles: 1) to assure that as many people as
possible in the communities we serve have affordable, dignified, access to needed and
effective health care services; 2) we recognize the need and obligation to reach out to all
segments of the communities we serve, including the poor, aged and underserved, to
enthance their quality of life, including health status; and 3) we are committed to being a

nonprofit insurer.



As both a local upstate business and a stakeholder in the health care marketplace,
Excellus, like many other plans, has not been immune to &iﬁicult times in this economic
climate. Over the last several years, we have experienced a drop in enrollment, declining
revenue, operating losses, depleting reserves and a reduction in our workforce.
Additionally, we have shouldered miilions in newly-imposed health‘ insurance taxes,
instead of imposing midyear rate increases in vulnerable markets. While I believe the
worst may be behind us, we continue to face a number of challenges, not the least of

which will be a dramatic change in our market in the event federal health care reform is

enacted.

With this challenging environment in mind, there are a number of issues included in the
Governor’s Budget which are of grave concern and will negatively impact the-cost of
health insurance. These issues include an increase in the HCRA tax paid by our
customers, an Early Intervention mandate that is mérely a.cost shift of an €xisting state
funded program, and provider Medicaid cuts which will force providers to seek greater .
reimbursement from the private pay market further driving up the-cost of coverage.
While each of those items are of significant concern, I will limit the butk of my
comments 10 eXpress opposition to the Governor’s proposal to reinstate a failed health
insurance premium rate-setting mechanism known as “prior approv-al"’ and the
devastating impact this proposal will have on both health care delivery -state-widé and

- Excellus’ role as a large upstate employer.



In a nut shell, “prior approval” grants the Insurance Department the complete unfettered
discretion to approve, or disapprove, rate increases in the small group and individual
markets. A version of this proposal was in effect prior to 1995, but was repealed, as part

of a larger reform initiative, by a unanimous vote of the Legislature.

On its face, this proposal would appear to be an appealing, populist-concept. Indeed,
while the industry is one of the most heavily regulated in the State, and New York
regulates this industry more heavily than any other state in the country, granting the '
Insurance Department even greater authority to regulate prémiu:ms would, on a
superficial level, be an effective tool to control costs. Our past experience indicates,
however, that this will lead to a number of severe_ly deleterious results, including: 1) an
over politicalization of the rate approval process, 2) creating financial instability in the
insurance industry, 3) eventual suppression of health care provider reimbursement rates,
4) dramatic fluctuations in approved premiums, 5) an increase in large group rates or
union accounts to subsidize the suppressed rates in the regulated market; and 6) extended
delays in the approval process leading to retroactive rate approvals that resuits in asticker

shock on customers,

Each of these negative consequences is well documented and is reflested in my written
testimony. In fact, the Assembly Insurance Committee held a public hearing on “prior

approval” last year in which each of the above mentioned negative consequences were
repeatedly documented when the ‘State had prior approval in the past. Significantly, the

vast majority of witnesses appearing at the Assembly Hearing, including hospitals,



business groups, independent insurance agents, or members of the health plan industry,

expressed vehement opposition to this proposal.

The basic cause for these negative consequences is the premise that any increase in
premiums is unpopular, regardless of whether it is necessary or warranted. No
Administration wants to be accused of raising health insurance premiums on an-electorate
that is already burdened by high costs. This is especially true in a turbulent.economic
and political climate like we have today. In turn, without an objective, e.xctuarial standard
which assesses the cost of care and providing coverage, the subjectivity of the proeess
Jeads to artificially suppressed rates, or “price controls”. That was clearly our experience
prior to 1995 and is very similar to the curent suppression of rates in medical

malpractice insurance.

While the suppressed rates provide short term relief, it merely delays an inevitably large
rate increase or contributes to the financial impairment of a health plan. Indeed, we have
the benefit of history- under prior approval, we-experienced, first hand, severe
fluctuations in rates in the late *80s and-early *90s, at first being suppressed for a number
of years only to be dramatically increased when our Plan faced mounting losses and
financia! impairment. The results were unpredictability of costs for our-customers,

reduced provider reimbursement and financial strain on our busiress.

The common analogy is to a bag of groceries - capping the cost.of a-bag-of groceries

without regard to the cost of each item in the bag, may sound atiractive, but at-some point



someone has to pay. Likewise, artificial price controls inevitably result when you regulate
only one component of the cost structure. Using the groceries exampie, you can not
effectively regulate the price of groceries if you don’t also regulate the price of the items
in the bag - for example, the cost of meat, the trucking industry costs, the meat packing
plant, the grocery store overhead, and all of the other players in food production.
Likewise, price fixing health insurance premiums is-equally mlisguided when there is no

accompanying control over the actual cost of health care delivery andservices-consumed.

In contrast to the subjectivity of prior approval, the current process, while by-no means
perfect, requires plans to set rates using an objective, actuarially-based-standard referred
to as a medical loss ratio (MLR). At its most basic, MLR is the percentage of a.premium
dollar spent on claims, such as hospital, prescription drug and medical costs. When
determining rates, plans must generate an actuarial projection of the-cost of care and
ensure rates are such that a minimum standard MLR is achieved. New York’s MLR
requirements currently exceed the national average in the individual and small -group
market — 80% as compared to the average 69%, and 75% as compared-to the 72%
average, respectively. Unless the plan projects that a product will meet these minimum
standards, any rate increase is subject to prior approval. Likewise, in the eventa plan’s
experience turns out to be more favorable than the projection and the minimum standard
is not achieved, refunds are provided to customers. While there may be a need for
improvements, such as accelerating the refunds to customers and clarify ambiguous terms
to eliminate potential abuse, the process is highly regulated and can be an effective

structure for rate determinations,



In fact, while the Insurance Department has identified twenty-four states that have "prior
approval”, upon closer examination of each states specific laws, New York's current
process, including the oversight provided by the Department to ensure compliance, would
result in New York already being consi-deréd a "prior approval" state when compared to

the process in other states.

As mentioned, I acknowledge that current law is in need of imp;'ovement. Instead of
reverting back to prior approval, however, a more prudent approach is to look at the
current process and make changes to increase regulatory oversight, reduce excess profits,
| and elifninate the potential gamesmanship by some plans, yet maintain the integrity of an
objective analysis. We are certainly prepared to particiinate in the needed changes to

ensure fair and adequate rates in these markets.

In closing, we face incredibly challenging times, both &s an.employer and a stakeholder
in health care. While by ﬁo means are we perfect, we have worked to maintain our core
principles and also streamline administrative expenses {0 ensure we maintain adequate
reserves and control premium costs. Excellus is proud to be a significant presence in the
upstate New York economy and we understand the importariee of that role, both as an
employer and as a critical member of the health care delivery system. The adoption of
prior approval is not only bad public policy, but will threaten our presence as an upstate
employer, unnecessarily jeopardize health-care jobs and will destabilize an already

turbulent marketplace.
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Regulatory Approval of Health Insurance Rates: "Prior Approval"

‘Written Testimony of David Klein, President & CEO of Excellus BlueCross
BlueShield, before the Assembly Standing Committee on Insurance

February 9, 2010

This written testimony serves as a supplement to my presentation before the Joint
Legislative Budget Hearing on Health. Specifically, I wish to provide additional details
and data to underscore our opposition to the Governor’s proposal to reinstate a failed
health insurance premium rate-setting mechanism known as “prior approval.”

Specifically, this proposal would grant the Superintendent of Insurance the complete
discretion to set premium rates for individuals and small businesses, irrespective of the
actuarial need or justification for appropriate rates. As proposed, this language would
provide the Superintendent with a level of authority which has not been granted to any
other Superintendent of Insurance through either statute or regulation nationwide. ‘Such
unchecked authority will inevitably lead to a return to the politicalization of the premium
setting process whereby rates will be artificially suppressed without regard to the
underlying components contributing to rising health care costs. If the past is any
indication, this, in turn, could lead to a number of deleterious results, including: 1) an
inability to maintain adequate reserves; 2) a substantial delay in actuarially justitied rate
increases; 3) an inability to adequately comperisate providers; and 4) a negative impact
on our role as a major upstate employer. Moreover, the prior approval process will
ultimately threaten the ability of health plans to assure New Yorkers that the coverage
they prefer and depend on has been adequately funded, not only for routine services, but
for events requiring extraordinary financial backing Tor sustained periods. Each of these
concerns actually occurred when prior approval was in effect and is 'summarized in
greater detail below.

In addition, subjecting one portion of plans’ business to price controls will negatively
impact other lines of business, such as large labor accounts, as plans will be foreed to
subsidize rates. Indeed, when prior approval existed prior to 1995, the Insurance
Department required a 1% subsidy of large groups to-subsidize small group and
individual lines of business. This cross subsidization resulted in increased rates.on large
businesses and jeopardized our retention of that business aslarge self funded accounts
could flee to out of state carriers or third party administrators who are not providing
coverage in the small group market.



Artificial suppression of rates by even a small amount can be devastating to health
plan finances

Contrary to public perception, health plans over time live within narrow percents of
underwriting gains. A look at the State's own database demonstrates that, in fact, most
health insurers in the State suffered deterioration in financial performance during 2008-
09, most with loss ratios well in excess of minimums required by law, and many regional
not for profit plans actually-generated a loss from operations. Operating losses at
nonprofits are of particular concern because not for profits do not have access to the
capital markets, but instead rely primarily on premiums and investment income. to build
our infrastructure, health information technology and other innovations to provide quality
services to our customers.

Difficult economic times have also led us to difficult-decisions, including, steps tocurb
administrative spending — including a temporary hiring and promotions freeze,
elimination of open positions and an-early retirement ineentive program — that resulted in
a reduction of nearly 530 positions within the health plan or a 13 percent reduction from a
fully staffed workforce.

While we believe the worst is behind us, artificially suppressing our rates will severely
impact our operations. The effect on plans like ours would be more profound because our
underwriting gains don’t provide much room for error.
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“Unreasonable” and “excessive” -- arbitrary grounds for denial of rates

Under the terms of the legislation, the Superintendent of Insurance would have the power
to deny rates if he or she found them to be “unreasonable” or “excessive,” but those terms
are extremely broad.and subject to political interpretation that could destabilize the entire
health insurance industry. No other state in the country bestows upon its Department
unlimited authority to determine what constitutes "unreasonable or excessive" as what
has been proposed in New York. For-example, while New Hampshire law requires that
"rates are neither inadequate nor excessive," the determination is based on whether the
rates "bear a reasonable relation to the benefits provided"; thus tying the determination to
a quantifiable standard.

Before the existing system was established — commonly misnamed as “File and Use” —
the government’s system of prior approval of health insurance premiums dating back to
the 1980s and 1990s saw significant swings in rates that had more to do with €lection
cycles than underwriting cycles. Proposed rate hikes during.election years tended to be
rejected or materially reduced. Later, sticker shock on premium hikes would occur
because medical cost and utilization trends continued to grow-even though premium rates
were suppressed. This practice not only negatively impacted our operations, but also
created unpredictability for our customers.



The chart below reflects our own experience with these dramatic Tluctuations in
premiums:

Date Increase Requested | Increase Approved
1/1/86 4.8% 1.8%
1/1/87 ‘ 8.7% 0.7%
4/1/88 20.1% 19.8%
1/1/89 18.3% ] 17.7%

* Excellus rate change request data under
prior approval, 1/86-1/89

Prior approval would challenge the capacity of regulators to render timely decisions

Under the prior approval process, health plans experienced long delays in rate approvals,
and little, if any ability to prospectively notify members.about changes in their rates in
the event rates were approved. In reviewing over 200 rate submission applications by the
entire industry, NYS Insurance Department Opinion and Detisions regarding rate
increase applications and NYS Department of Insuranoe Press Releases from 1981-99,
the average decision came 4 days after the-effective date of the rate increase. In contrast,
under the current “file and use" process, which sets rates based on an objective actuarially
based standard, referred to as a Medical Loss Ratio (MLR) or the percentage of the
premium dollar spent on a claim, insurers are required to give members 30 days notice
prior to any rate increase. In very few cases were employers and employees given at least
30 days notice under prior approval.

There were significant problems created by the timing of approvals so ¢lose to-effective
dates. Often, employers and their workers would find out at the last minute what was
happening with their premium rates that led to a rush in making a host of decisions
regarding coinsurance and coordination of spouse coverage, among a variety of other
issues.



Timing of NYS Rate Approvals

in Relation to Effective Date of New Rates
Under “Prior Approval”
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Data based on the timing of 236 rate approvals from 1981 to 1998,

The world of health coverage has changed dramatically since prior approval was last in
place. Applying prior approval to the vast array of different insurance products now in
the market raises serious concerns about whether the Department of Insurance would
have the capacity to handle such a review without major delays in getting product and

price approvals.

Evidence of insufficient capacity is found in new product approval cycle times currently,
so the capacity issue will be magnified several times under a full prior approval system.
Only new products are currently subject-to prior approval and the current backlog at the
department is 7-9 months with some product approvals taking up to two years. The issue
is not a matter of inefficiency by the Department. It has much more todo with actuarial
staffing shortages, which is a national industry problem.

Prior approval system doesn’t work for malpractice coverage

Even the Superintendent of Insurance has stated in the past that our state’s system of
subjecting medical malpractice carriers to prior approval of malpractice coverage
premiums has led to artificial suppression of rates. Medical malpractice coverage in New
York State is offered by few carriers. This is unsurprising to anyone in the insurance
industry because of the existence of prior approval. One would think that national
malpractice carriers would be anxious to enter a marketplace that has among the highest
rate of doctors per ctapita in the country. But between the state’s-expensive tort system



and its system of prior approval of rates, the downside financial risks-of coming here are
too great.

1991 Deja Vu- Why no rate increase desplte it bemg clearly justifiable

RATE
DATE MLR | UNDERWRITING INCREASE INCREASE
LOSS | REQUESTED | DECISION

1991 109.1% $81,012,261 34% DENIED

Rate Denial Justification:

Opinion and Decision of Superintendent Curiale dated October 1. 1991 :

"I believe the only real solution to the problems of Empire's subscribers and
Empire itself is legislation..."

Sound Familiar... (Excess Medical Malpractice???)

Government “cost shifting” highlights another flaw with government price fixin
2 1ng

Numerous studies have emerged showing that the government’s Medicare and Medicaid
payments to hospitals and doctors for their services have followed trends that often fall
below the basic costs of providing care, creating negative margins. Low government
reimbursement rates lead to significantly higher costs being shifted to the privately
insured in a negotiated marketplace. A national study-done by Milliman on this, issued in
December 2008, estimated this cost shift adds an-estimated 10.6 percent to the average
premium for an American family of four.

This issue has also been recognized by many hospital executives in New York,-as
evidenced by their testimony before the Legislative hearing addsessing this topic in June,
2009. For example:

“In 2000, private payer payments average 132.2 percent of
hospital costs, thereby offsetting the government shortfall.

Hospital finances and those of other health-care providers
are fragile and would be seriously jeopardized if inadequate
premium rates prevented private insurers from subsidizing
government underpayments. Our.concerns with this
Jegislation stem from this dependence on private insurers’



ability to offset the public programs’ below-cost
reimbursements.”

Peter G. Robinson, Vice President and
COO, University of Rochester Medical
Center

"Prior Approval” of Health Insurance Premium Rates: A Nationwide Perspective

State Laws or regulations pertaining to review authority and enforcement of health
insurance premium rates substantially differ nationwide. Contrary to the New York State
Insurance Department's claim that more than 24-states have "prior approval," it is not as
easy as labeling a state regulatory system as either "prior approval” or "file and use."
State laws and regulations contain a number of additional factors that affect such a
classification including: minimum medical loss ratios (MLRs), deemer provisiorns and
rate bands.

Minimum Medical Loss Ratios {(MLRs).

A minimum MLR is a requirement that insurers spend, at least, a specified percentage of
premium dollars on the payment of claims for medical care rather than on administration,

marketing, and profit.

Both as part of the rate approval process and for ongoing maintenance of rates, many
states utilize minimum medical loss ratios in determining appropriate rates. For
example, fifteen States, including New York, place statutory MLR requirements on
insurers in the Individual and/or the Small Group Markets. The utilization of MLRs in
the rate setting process in States that are characterized as having "prior approval,"
however, varies considerably. For example, in Maine, if an insurer demonstrates that it
had a minimum loss ratio of 78 percent over a three year period, the insurer’s rate
increase is exempt from the prior approval process altogether; while in Minnesota, if the
previous year's loss ratio was achieved and the proposed rate increase is accompanied by
an actuarial certification, the rate increase is approved based solely on the MLR.
Similarly, in Kentucky, if an actuarial certification of the MLR is submitted with the rate
application, the proposed rate can be used immediately. In fact, in the seven states that
subject insurers to "prior approval," five of these states approve rate increases if an

" insurer meets a targeted MLR that is comparable to those currently in place in New York.
Ironically, in reviewing these varying processes which are characterized as “prior
approval”, one could argue that New York is already a “prior approval” state.

Moreover, New York is one of only three states that have MLRs that average at-or above
75 percent in the Individual Market and one of only seven states with MLRs that average
at or above 75 percent in the Small Group Market. No State has an MLR of 85 percent as
proposed by the Department. With the exception of Minnesota, which-has a-complicated



market share test, which may increase a loss ratio under certain circumstances to 82%,
New York currently has the highest MLR for the individual market,

Minimum Medical Loss Ratio
Individual Market

100%:-
BO%
75%- LT 7 —
50%] —— | ._}::_‘ _‘.1 | I
25% '—f—t'_‘ - H HHHH
%

.-1

,M PP P
,,so'* ;*‘} ,,a*" 0“;@-@“&

* Denotes thal costs for ;v ged care plans can nct be “excessive,” Bmited 1o 15%
to 25% based on developmental phiase of plan, Administrative costs do not Include some
factors such as salaries, sicck options, elc...

* Denotes an average MLR. MLR varias from 68%-72% based on market share.

Minimum Medical Loss Ratio
Small Group Market

100%-

1
75%72% .
75%- = | - N — ] P £ =1

50%- sl sl

26%1

0% L i s
f fﬁff? J;:a":?{a f

* Denotes that administrative costs for maneged care plans can not be "excessive,” limhed to 15%
1o 25% based on developmenial phass of plan. Administrative costs do not include some

factors such B3 salaries, steck oplisns, elc...
* Denotes an evorsge MLR. Statutory MLRs in these states vary based on number of group membars,

markel share, of length, of time between filings.




¢ Deemer Provisions. A "deemer"
provision is traditionally seen in
states that are classified as "prior
approval." Under "prior
approval,” filed rates cannot be
used until approved by the state
insurance department. A deemer
provision allows a submitted rate
to be used after a specified time
period has elapsed without state
insurance department notification.
Approximately eleven “prior
approval” states have deemer
provisions.

¢ Rate Bands. A "rate band"isa
maximum percentage by which an

insurer can seek a rate increase or the

maximum percentage by which an

insurer can seek a rate increase through

"file and use.” Increases above the
maximum percentage are subject to

prior approval or actuarial certification.

Seven “prior approval” states currently
have statutory "rate bands” that vary in

IState Rates Deemed Approved After
Arkansas 60 days (Ind. Market)
{Colorado 60 days (Ind./SG Markets)
{Connecticut 30 days (Ind. Market)
D.C. 30 days (Ind./SG Markets)
Kentucky 30 days (Ind. Market)
Maryland 30 days (Ind./SG Markets)
Nebraska 60 days (Ind. Market}
New Mexico 30 days (Ind./SG Markets)
|Ohio 30 days (Ind./SG Markets)
]‘South 30 days (Ind. Market)
Carolina
Washington 60 Days (Ind./SG Markets)
State Rate Band
Colorado 5% (Ind./SG Markets)
Florida 10% (Ind./SG Markets) .
Ohio | 40% (Ind./SG Markets) |
] Maryland 10% (Ind./SG Markets)
Nebraska 25% (Ind. Market)
North Dakota] 15%(Ind./SG Markets)
Pennsylvania | 15% (Ind./SG Markets)
{HMOs Only)

form and from five percent to 40
percent.

Finally, it is important to keep in mind that for the first time in more than a decade,
serious discussions are taking place in Washington that could dramatically change the
health care landscape. These discussions have included major market reforms that could
transform individual and small group health insurance. Placing price controls on health
insurance during this time of uncertainty could be disastrous to regional health plans that
represent high quality services throughout the state along with tens of thousands of jobs.
If regional health plans are weakened, coverage will continue to besold, but it will occur
from national plans with employment bases far from New York’s borders.



"Prior Approval’ of Health Insurance Rates: A Step Backward from the Current
"File and Use'' System

The current process, misnamed "file and use", sets rates based on an objective actuarially
based standard, referred to as a medical loss ratio (MLR), which is the percentage of the
premium dollar spent on claims. The medical loss ratio test measures the components
contributing to the cost of coverage, such as hospital costs, prescription drug costs and
medical costs.

Under the current system, when a health insurance product is initially designed by a
health plan, it needs prior approval by the Department of Inisurance to sell it at an initial
_ price. In subsequent years, health plans file their premium increases on those products

with the department with certain projected actuarial standards that limit profitability and
administrative costs for insurers. Once filed, the health plan may use those new rates. A
loss ratio test then compares the MLR to a specified minimum standard. If the
experience turns out to be more favorable than the minimum standard, then refunds are
provided to our customers. In summary this process provides an objective actuarial
standard by which to determine rates.

Competition among bealth plans on the basis of price is alive and well in New York
State, so market forces are already doing what prior approval of rates seeks+o do in
making sure that price gouging isn’t taking place. Employers and their workers don’t
hesitate to go to competitors if they see better rates.

Reforming the Current Approach

We acknowledge that the current law is in need of improvement and we are-eommitted to
working to attain comprehensive reform to the current proeess by supporting the -granting
to the State Insurance Department additional powers to punish bad actors and-clarify a
number of terms which would ¢eliminate any potential for abuse of the current process.
Such a proposal would be meaningful reform which would provide a balanced approach
to addressing the concerns with the current system, without re-instituting excessive
government regulation and endangering the stability of a'strong health insurance industry
that New Yorkers depend on for their own security.

Specifically, we would recommend the following:
o Clarify the appropriate minimum loss ratio on.claims for small businesses and
individuals to ensure that the appropriate amount of the premium-dollar paid by

this vulnerable population is used on health care services.

¢ Clarify any ambiguous terms and require that all actuarial certifications-that
accompany rate filings affirm that the filing was prepared in accordance with

10



generally accepted actuarial principles. This creates additional accountability for
health plans to ensure that the data submitted to SID is accurate.

¢ Require timely refunds fo customers so that if rate relief is warranted, customers
get the relief quickly. Likewise, ensure that customers are provided adequate
notice of any proposed changes in rates,

e Expand the regulatory powers of SID, including the power to suspend a plan’s
right to use the current process if it has been in noncompliance with-current law.

These measures represent a realistic and targeted approach to addressing any deficiencies
in the current process without re-implementing the failed “prior approval” system. Given
the potential dangers of prior approval, this approach is a viable alternative which
addresses shortfalls in the current system, but preserves an actuarially objective process.

While most of the rest of the country is just beginning to discuss market-reforms, such as
guaranteed issue and community rating, New York adopted these reforms for small
groups and individuals over a decade ago. The fact that New York health insurance costs
are more than we would like is not a function of having prior approval and price-controls
on insurance rates. The cost of coverage in New York, particularly for small companies
and individuals, is driven by the cost of care in our ‘State, increased State taxes, and
mandates that actually drive insurance costs higher and limit options needed for New
Yorkers. These are the factors we should focus on to reduce the cost of coverage and
build on the positive initiatives New York has taken in reforming our system.
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About the New York State Association of County Health Officials (NYSACHO)

NYSACHO's MISSION: To support local health departments in their efforts to provide and improve essential
public health services in their communities.

NYSACHO works to:
= BUILD AND SUSTAIN local public health infrastructure,
» PROMOTE AND SUPPORT efficiency of operation at the local level through enhahced-collaboration and
alliance building,
ADVOCATE FOR local public health across New York State, and |
FURTHER public health priorities by:
o Promoting and sharing of best practices
o Providing opportunities for training and resource sharing
o Developing programs and policies in collaboration with the NYS Depariment of Health, other
state government entities, community-based organizations, the health care community, and
educational institutions.
o  Working collaboratively with the New York State Department of Health-{(NYSDOH), academia
and others to address issues of gquality, staffing and resources to sustain and enhance the
public health workforce.

NYSACHO links together the 58 local health departments that-comprise New York's local public health
system. Through our members, we work for all New Yorkers to prevent disease and disability, promote health :
and safety, and protect our residents from risks and threats {o our water, focd and air supplies, and from other |
potential health hazards. ‘ _ !

iry

As equal partners with the NYSDOH in promoting and protecting the public's health, local health
depariments apply a population-based approach tc building robust communities that provide their residents’ with
a healthful quality of life. Local health departments emphasize health promotion and disease prevention through
a combination of regulatory enforcement, education, oversight, quality assurance and direct services. ‘Evidence-
based health promotion and disease prevention are investments in the future and provide the foundation for a
strong health-care system. -An important part of maintaining this foundation is the assurance of a.sustained and
adequate funding commitment for local public health activities by the-state. ) ;

NYSACHO seeks to build upon its strong-collaborative partnership with the NYSDOH in.designing and
implementing effective public health policies. As the operational arm of the public health system, local health
departments understand the unigue needs of their communities. As.such, they are necessary vmcns at the
planning table in developing policies that are realistic, effective, and appropriate in scale. '

NYSACHO is incorporated as a not-for-profit, non-partisan charitable organjzation with"501{ck3) tax 1
exempt status. 1

ONE UNITED WAY, PINE WEST PLAZA, ALBANY, NEW YORK 12205-5555 {518) 456-7905 FAX:{518) 452-5435






e 'ms
& February 9, 2010

Testimony of the New York State Association of County Health Officials {NYSACHO)
before the Joint Legisiative Committee on Health regarding the 2010-11 Executive Budget Proposal

Cynthia Morrow, MD, MPH -- President of the New York State Association of County
Health Officials:

Good Morning Senator Kruger, Assemblyman Farrell, Senator Duane, Assemblyman
Gottfried and distinguished committee members of both houses. My name is Dr. Cynthia
Morrow and I am the Commissioner of Health for Onondaga County and current President of the
New York State Association of County Health Officials (NYSACHO). Thank you for the
opportunity to present testimony on behalf of my colleagues at all 58 local health-departments in
New York State.

Today I will briefly present an overview of the current status-of local public health in
New York State as well as a brief summary of NYSACHO’s overall priorities with respect to the

proposed budget, and finally I will review specific requests for consideration by this legisiature.

Brief background on local public health:

As you are well aware, the national recession continues to cripple the budgets of both
state and local government and has already resulted in a loss of funding and staff-for local public
health. We applaud Governor Paterson for recognizing the critical need to-ensure that our 'state
maintains a public health infrastructure that can protect our citizens and promote the health,
lives, and safety of New Yorkers.

That being said, the public health safety net has been stretched beyond its limits in all
directions. I have been a public health professional for many years. This past year has been-one
of the most challenging for local health-departments. Weresponded and indeed, are still
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responding, to the global HIN1 pandemic. In-early spring 2009, our efforts focused on-disease
suryeillance and public education as we tried to understand the extent of the impact of this new
virus and keep the public informed as information rapidly evolved. Over the summer, our efforts
focused on preparing to respond to increased disease activity and to planning to receive and
rapidly disseminate vaccine once it became available. In the late fall, vaccine became available
just as disease activity was peaking and our emphasis shifted to protecting as many people as
possible, as quickly as possible through mass vaccination programs across the State.  We couid
not have done this without a coordinated effort with our colleagues at the New York State
Department of Health (NYSDOH) and our community partners at the local level.

The reality is there are predictable threats to the public’s health, such as tobacco and poor
nutrition, and there are more immediate, unpredictable and often frightening threats to our
resident’s health. For example, just yesterday we heard from colleagues in the Hudson Valley
about their response to an ongoing Mumps outbreak. Our ability to rapidly and effectively
respond to emerging diseases is in large part attributable to New York’s prior commitment to
build the basic infrastructure of its local health departments. In today’s fiscal -eﬁviromnent, we
are deeply concerned that this basic infrastructure is at risk and thereby,-our ability to protect-and

promote the health of New Yorkers may be at risk as well.

Summary of the four principles for today’s testimony:

The foundation of our testimony today on behalf of local health departments in New York is

based on four fundamental principles:
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Anv further State cuts for local public health programs will mean that many

communities will be left without essential public health services.

The State must explore and consider all opportunities to maximize new revenue

sources and allow for increased flexibility and efficiency in delivering public health
services. This includes enacting the proposed excise tax on sugér sweetened beverages
and the increased tax on cigarettes. It also includes closing loopholes that allow
commercial insurers to shirk their responsibility for coverage of-early intervention for

children with special needs.

The prevention of chronic diseases is as essential today to public-health and fiscal well-
being in New York ‘State as the prevention of communicable diseases. Again, taxes on
sugary beverages and cigarettes are potential v.v.eapons in the fight against chronic
diseases such as diabetes, heart disease and.cancer.

New unfunded mandates must be avoided, and costs for-state and $ederally mandated

public health services must not be shifted to the already overburdened local tax base.

NYSACHO urges the legislature to consider the following:

Maintain the Current Level of State Aid and State Grant Funding for Local Public

Health

We are pleased that the Governor has recognized the demands on local health department

core public health services, as reflected in the appropriation for general public health work in his

executive budget. At the same time, we would like to-remind you that.categorical funding that

Supports core public health efforts through grants to local health departments for programs, such
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as tuberculosis control or the safe drinking water program, has been significantly 't-educed- over
the past two years. Furthermore, this followed a decade of flat funding which had, in-effect,
resulted in decreased support for these programs. Any additional erosion of these programs will
severely curtail our ability to provide these essential public health services.

With respect to the State’s plans to reduce or shift reimbursement for certain services that
have been labeled as “optional,” we are happy to see that the governor has acknowledged the
need for all communities to have access to home care services by maintaining Article ®
reimbursement for local health departments that are the'sole providers of home care in their
counties. Since this is an administrative change, we will work with the NYSDOH to arrive at the
criteria that determine the appropriate meaning of “sole provider.” We are'concemned about the
impact this change may have on access to-care in counties in which there may be other home
care service prov-fiders, but in which the public eertified home health agency{CIHHA) provi%s.
needed care to the most vulnerable and hard-to-reach populations. The vast majority of iocal
health departments operating public CHHAS are in our smaller, rural communities.

With respect to Medical Examiners, many local health departments are-concerned about the
proposed shift of funding for this essential service from an entitlement i)ro gram under the New
York ‘State Department of Health (NYSDOH) to an undefined program underthe New York
State Department of Criminal Justice Services (DCJS). This shift raises significant questions that
are not answered in the proposed budget bill language. Although funding for this-service is
transferred and not reduced in the 2010-11 budget, it is unclear what.commitment DCJS will
make to fully fund Medical Examiners in the future. If the funding is moved from an-entitlement
prog-ram to a block grant program, sustained funding for Medical Examiners may be jeopardized.
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- Furthermore, we feel that it is critical that Medical Examiners, who are responsible for
investigating the deaths of persons who might be involved in the criminal justice system or who
mi-ght be in the custody of state or local government, be independent from taw-enforcement. We
believe that the state should address these concerns before taking a significant step that-could
potentially have an adverse impact on the effective functioning of Medical Examiners throughout
the state.

A final point to consider with regard to changes in the funding of “optional services” is
that NYSACHO believes that local health departments should be funded in ways that allow for
discretion and flexibility in addressing local public health priorities, whichcan vary widely from

county to county.

Realign Fiscal Responsibility for Early Intervention & Preschool Special Education

NYSACHO strongly supports the reforms put forth in the 2010-2011 Executive Budget
for both the Early Intervention and Preschool Special Education programs. ‘Of critical
. importance are reforms that would ensure that commercial insurance carriers pay for Early
Intervention services to the children and families they cover as p’rovide.d in regulation, and not
shift costs to state and local tax payers.

Additionally, we strongly support the cap on the Preschool Special £ducationiocal share
of costs, with the ultimate goal of transitioning counties from fiscal, administrative and
programxhaticresponsibility for this program altogether, as recommended by the"Govemo.r’s

special task force in 2008.
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Finally, we continue to be concerned that the appropriation language maintains a 49/51
percent split between the state and counties for funding of the Early Intervention program. This
amounts to a-cost-shift to local taxpayers, which erodes the original intent that expenses of this

mandated program were to be a 50/50 state-Jocal share.

Re-~establish State Funding for Public Health Emergency Preparedness and Response

While we are cognizant of the reality that now is not the time to ask for any additional
fundiﬁ'g, we would like to remind the legislature that as a part of last year’s state budget actions,
state funding for local public health emergency preparedness was-eliminated. That cut is carried
forward this year. Funding in past years enabled local health-departments to build the capacity
needed to mount an effective response to a broad range of public health emergencies. That
infrastructure was crucial this past year when we were called upon to respond quickly.to the
global HIN1 pandemic, which struck communities throughout the state. While we know how
many people in New York died from complications.of HIN1 influenza, it is more difficult to
count the numbers of deaths and hospitalizations that were prevented dueto our fluseducation
and vaccination campaigns, an effort that was closely and efficiently coordinated with the
NYSDOH.

In October 2009, the national watchdog Trust for America’s Health indicated that New
York State was one of only eight states nationwide that scored a 9 out of 10 in key public health
emergency preparedness indicators. This leadership in public health readiness is not something
we can take for granted. New York State’s funding for local public health preparedness was
initially provided to address an-erosion of federal dolars in this area.
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This past year, our state and local health departments benefited from an infusion of
federal funds to control HIN1. But as this novel influenza ebbs, we cannot-count on continued
federal funding for the past year’s emergency. Without the level of state funding that has been
committed to local preparedness in the past, our capacity for emergency response will be
compromised. While we are grateful for the federal funding that became available to support our
response to the 2009 HIN1 pandemic, the reality is that many of us would not have been able to
mount an effective attack against the pandemic without the-core infrastructure that has
previously been supported with state funding of public health prepéfedness.

The current crisis in Haiti offers an extreme example of faiture to -effectively and rapidly
execute an emergency response because the basic infrastructure was severely-compromised. We
must preserve the infrastructure of local health departments in order to protect the heaith and

safety of all New Yorkers fromsudden disasters and emerging diseases.

Strengthen statewide policies that foster community health and prevent chronic disease

through policies that promote.good nutrition, physical activity and discourage unhealthy

behaviors.

NYSACHO strongly supports Governor Paterson’s proposed establishment of an excise
tax on sugar-sweetened beverages and the increase in taxes on-cigareties. These measures will
bring in revenue in the short term to ensure that critical government Services can be maintained,

but more importantly, they are also evidence-based public health interventions that promote

healthy behaviors. Environmental and policy-changes that support healthier behaviors are
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crucial to the prevéntion of chronic diseases such as cancer, heart disease, and diabetes that are
so costly in the long term—costly both in terms of human suffering and of medical costs.

We believe that the sugar-sweetened beverage tax will have a positive public health
impact. The consumption of sugar sweetened beverages accounts for a significant portion of
excess calories that have negligible nutritional benefit and that have contributed to the tripling of
obesity in children over the past three decades. Reducing consumption of sugar-sweetened
beverages by 10 percent could save about 7,400 empty-calories per child per year. In addition,
increased cigarette taxes are a proven deterrent to tobacco use by adolescents and research shows

that adolescents who do not smoke are less likely to become smokers as adults.

On a different note, over the past year, local health departments have worked closely with
hospitals and other community partners to complete our Community Heaith Assessments. In.this
effort, we focused our plans on the -goals within Commissioner Daines’ Prevention Agenda
Towards the Healthiest State. Throughout this process, we have identified the state and local
public heaith priorities that will improve the health and safety of the residents of our
communities. Health costs are so high today that corporations are scrutinizing the health of the
workforce and communities when they decide where to locate and invest. In this-economic
climate, our state’s progress toward meeting the goals of the Prevention Agenda-could not be
more important, We need your support to preserve our basic public health infrastructure if we

are to continue to make progress toward bécomin-g' the Healthiest State.



.“f"'“"!cr
{

February 9, 2010
Testimony of the New York State Association of County Health Officials (NYSACHO)
before the Joint Legislative Committee on Health regarding the 2010-11 Executive Budget Proposal

In closing, an investment in local public health is an investment in the personal health of
our families, in the population health of our communities, and in the future economic health of
our state. Even in tough times, there are some investments that make sense. Local public

health is one of them.
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_ Chairman Farrell, Chairman Kruger and Members of the Joint Legislative
Budget Committee, my name is Joy Griffith and | am the Executive Director of
the Maternity and Early Childhood Foundation.

On behalf of the Board of Directors and the thousands of families we
serve, the Maternity & Early Childhood Foundation thanks you for this opportunity
to present some vital information about a cost-effective prevention program
serving the needs of the most vuinerable in our state.

As you may be aware, funding for the Foundation was eliminated in the
Governor’'s Budget. We strongly urge that this funding be restored to its current
level of $1,198,000. This funding equates to 99 percent of our budget and
without it, the programs located in your districts and funded by the Foundation
will cease to exist, leaving thousands of families without the help they need and
- deserve. We believe that a continued investment in the Maternity & Early
Childhood Foundation in the 2010-2011 Budget will reap major dividends for the -
state in the long-term.

The Maternity and Early Childhood Foundation, Inc. (MECF) is a not for
profit agency that was started more than 25 years ago through efforts of forward
thinking individuals, including members of the New York State Legislature who
realized the importance of supporting young parents at a most crucial time- the
birth of a child. The agency was founded in 1983 in response to the significant
number of teenage mothers and low income single-parent famifies who were
receiving late or no prenatal care and needed support in parenting. Our mission
is to ensure a safe and healthy birth of the child and the well-being of the mother
by supporting and promoting services to those pregnant and parenting women
who are most in need. Those services are provided to fathers and other family
members as well.

The Foundation selects programs through a rigorous Request for Proposal
process. Funded programs serve young expectant and new parents and are
located in high need communities throughout New York State where other
community services are often limited or nonexistent. In 2009, the Foundation
received approximately $1.2 million in state funds. With that funding, the
- Foundation funded 31 programs including five programs in high risk
neighborhoods in New York City.

Last year the programs provided services to over 5600 expectant and new
parents and their families.
o Of the families served, more than one third of parents were under age 21
at the time of enroliment.
¢ Over 50% of the parenis enroll in the program pre-natally - the best time to
make a positive impact on the health of the baby and the mother.



Like many not-for-profit organizations, we have had reductions in state
funding over the last few budget cycles, and appreciate the State’s fiscal crisis.
However, we will be forced to close our doors if our funding is eliminated.

. The Governor and the Legislature have always said it supports services
for the most vulnerable population — and | can't think of a more vulnerable
population than young mothers and infants.

While New York is facing some very serious challenges, we request that
you do not forsake the future of New York by eliminating services to our most
vulnerable citizens, our children and their struggling parents. Services for young
low income expectant and new parents provide a positive support system at a
critical time, the birth of a baby. The support we give expectant and new parents
will last a lifetime! '

. Thank you for taking the time to consider our request and for your
leadership during these fough times.
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The Maternity & Early Childhood Foundation was founded in 1983 in response to
the significant number of teenage mothers and low income single-parent families
who were receiving late or no prenatal care and needed information on parenting.
In 2008-09:
® 31 grantees served over 5600 expectant and new parents and family members
® More than one-third of those parents were under age 21 at
the time of enroliment.
® 38% of the parents enroll in the program prenatally - the best time fo make
a positive impact on health of the baby and the mother.
® Most of the families served are living in extreme poverty with unstable housing,
lack of transportation and little or no employment.
® 9900 home visits were provided.
® 1595 parents attended parent education workshops.

Funded programs provide a range of needed services including outreach to
pregnant women who might not seek prenatal care, assistance with access to
health insurance, crisis intervention, parenting skills training, information on baby
safety, home visiting and support for education and employment goals.
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February 9, 2010

- Testimony of Concerned local New York State Health Officials about the removal of
the Medical Examiner’s Program from the NYSDOH Budget

- Testimony given before the Joint Legislative Committee on Health regarding the
2010-2011 Executive Budget Proposal

Michael C. Caldwell, MD, MPH ~ Commissioner of Health for
Dutchess County, NY

Representing concerned members of the Hudson Valley
Regional Health Officials Network (HVRHON) and other
concerned local health officials and medlcal examiners
across New York State.

Good Afternoon. I come before you today to voice the concern of a number of local
health officials and medical examiners across our State. Last year, the Governor’s
budget attempted to completely eliminate the guaranteed 36% funding for our local
medical examiner’s program. This funding flows from the New York State DOH
(NYSDOH) through Article 6 of the Public Health Law and has been in place for
decades. Since you know the value of our local medical examiner (ME) programs
and you know the need for reliable and sustained support from the State, you chose
to reverse this proposal and to reinstate funding for our ME programs.

This year, the Governor is proposing a new funding stream for the Medical
Examiner’'s Program that promises funding for only one year. Unfortunately,
missing from the Governor’s proposal is the fact that our local ME programs would
lose the 36% guaranteed funding currently enjoyed under the present arrangement
with the ME programs qualified for Article 6 Public Health Funding. The Governor
proposes to move funding for the ME program from the NYSDOH to the Division of
Criminal and Justice Services (D(CJS). He states that the reason for doing this is that
ME work is criminal and forensic in nature and that DC]S would be a better fit for
oversight of the ME program. Distinguished legislators, the Governor is dead wrong.



Our Dutchess County Medical Examiner has informed me that less than 10% of ME
cases involve the criminal justice system. Medical Examiners can identify at
autopsy, cases of unsuspected and undiagnosed infectious or other diseases so that
measures can be quickly taken to protect others. Since September 11t and the
Anthrax Attacks we have been trying to build stronger partnerships with a number
of agencies, including strengthening the ties between public health and our medical
examiners. The Governor’s proposal is a step backwards, ignoring the value of the
closer collaboration that exists with the ME program more directly connected to
local health departments. We need to build bridges to improve our operational
programs and capacities. All death investigations have public health significance.
The ME program belongs with the DOH.

Another concern we have is the appearance of a conflict of interest between the ME
program and the DCJS. No one would want to sacrifice a conviction of a criminal due
to a perceived controlling of the ME by the criminal justice system. The ME must
remain independent, as clearly as possible, in order to assure the maximum benefit
to our community. This can only be done by preserving the current system. This
can only be done by keeping the ME program connected to our NYSDOH and local
health departments across this State.

In summary, the ME program should remain where it is. It is better for the
community by preserving and strengthening the bond between public health and
the ME and it eliminates the concern about conflict of interest by being directly
aligned with the criminal justice community. It should stay within the NYSDOH
budget, eligible for the 36% Article 6 public health funding. if not, the ME
program will inevitably suffer decreases in funding in future years.

(Attached is a copy of a cormmunication written by our Dutchess County Medical Examiner, Dr. Kari
Reiber, to Governor Paterson in 2009 which addresses her concerns.)
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To Governor Patterson and all members of the New York State Assembly and Senate

Medieal Examiner Programs in New York State face 2 36% budget cut should Governor Patterson’s budget
recommendations be adopted and State reimbursernient to local Health Departments under Asticle V1 for medical examiner
services be withdrawn. Although deemed “optienal”, medical examiner services are in fact mandated by law and essential
to courtless State agencies that oversee public health and safety. Medical examiner programs will inevitably be forced to
curtail services to offset such a drastic loss in funding, and as eriminal cases will be given priority, public health and safety
will be most severely impacied. As medical examiners have no effective advocacy network, funding from other sources
cannot be expected.

Medical examiner systems are mandated by law {1} to investigate the death of any person whe dies as a result of
“eriminal violence, or neglect, or by casualty or by suicide, or suddenly when in apparent health, or when unattended by a
physician, or a person confined in a public institution other than a hospital, infirmary or nursing home, or in any
suspicious or unusual maaner”. The duties of the medical examiner include performing postmortem examinations and
certifying cause and manner of death, but ultimately the medical examiner’s mission is to profect the living. In speaking
for the dead, the service provided by the medical examiner is core not only to law enforcement, but to public health and
safety as well,

Medical examiner programs provide essential information and documentation to countless State investigative agencies.
Work-related fatalities are reporied to the NYSDOH Bureau of Occupational Health, metor vehicle fatalities to the State
of New York Dept. of Motor Vehicles, inmate fatalities to the NYS Dept. of Comrections, deaths in nursing facilities and
rehabilitation programs to Regional Agencies of the NYS Office of Mental Retardation and Developmental Disabilities,
and sudden infant deaths to the NYS Center for Sudden Infant Death, to natme a few. Medical examiners have been core
to SIDS research, back-to-sleep campeigns, infant/adult co-sleeping awareness campaigns, and “don’t shake a baby”
campaigns, all of which have served to educate the public and prevent senseless infant deaths. Medical examiners work
closely with County Departments of Social Services to identify, document, and prosecute cases of abuse and neglect in
children, the mentally impaired, and the elderly. Information provided by medical examiners is core to County
Departments of Mental Health and Hygiene in monitoring suicide prevention programs. Medical examiners ave welcome
participants in Fire Death Investigations and provide educational training for paramedics, corrections officers, and law
enforcement personnel, to better their understanding of mechanisms and pattems of injuty. In this age of political
turmoil, medical examiners are in & position 1o provide infectious disease and bioterrorist agent surveillance should the
need arise, and are core to mass fatality planning and emergency preparedness and tesponse, The role of the medical
examiner in facilitating groundbreaking advances in scientific research such as DNA technology became clear in the
aftermath of the terrorist attacks in September 2001 and the collapse of the WTC..

Medical examiners can identify at autopsy, cases of unsuspected and undiagrosed infectious disease such as wbérculosis,
meningitis, or diseases contracted during travel abroad, and report back to local health depariments so that measures can be
taken to protect others. Medical examiners may be the first to identify a cluster of unusual hospital or commutity-based
deaths, and to alert the appropriate authorities of a potential public health threat. Aviopsies performed by medical examiners
identify and document injury pattems in vehicular accidents that have led to seat belt laws, airbags, car seats, and other
safety measures, Autopsies identify objects, chemicat substances, hazardous children’s toys, defective baby cribs,
inappropriate baby bedding materials, toxins, drugs, therapeutic agents, and other materials that can canse injury, disease or
death, so this information can be shared with agencies having the resources to investigate, inform, and take appropriate
action. Asmost deaths investigated by medical examiners are sudden and unexpected, medical examiners are in a unique
position to identify real-time frends such as prescription medication and drug abuse, itlicit drug adulteration, the recreational
use of toxic substances in the teenage population, potentially lethal activities such as the choking game and other nefarious
asphyxial activities, and to alert law enforcement agencies, paramedics, hospital steff, and public health officials of the
dangers of such behavior. In short, the medical exariner isin a position to recognize hazardous trends and do something
about it. '

The importance of the medical examiner’s contribution 1o law enforcement is well understood. The bulk of the medical
examiner’s time and effort is however, dedicated not to law enforcement but to public health and safety. Protecting the
public from disease and injury in the long run saves money. By crippling the medical examiner’s ability to render these
essential services, the proposed budget cuts will ultimately defeat the State’s purpose and be less cost effective. On behalf
of New York State medical examiners facing these devastating budget cuts, T beg you 1o reconsider,

Chief Medical Exdminer, Dutchess County.

! McKinney’s Consolidated Eaws of New York Annotated County Eaw, Chapter 11 of the Consolidated Laws, Atticle 17-
A-Coroner, Coroner’s Physician and Medical Examiner, NY County § 673.
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Good day. Local 1549 represents 18,000 Clerical and Administrative employees working
for the City of New York. We have over 5,000 members working in the NYC Health and
Hospitals Corporation{HHC) and its Medicaid managed care plan, Metro Plus. Those working
in HHC facilities include Clerical Associate Levels III & IV who serve as Financial Counselors
and Billers, and Client Navigators (many of whom provide interpreter services). At Metro Plus,
our members are Enrollment Representatives who enroll eligible uninsured patients onto
Medicaid and Medicare programs. We also represent 6,000 Eligibility Specialists who determine
Medicaid and Food Stamp eligibility in the NYC Human Resources Administration. Finally, we
represent more than 500 clericals in the NYC Department.of Health and Mental Hygiene.

A financially viable HHC is vital to maintaining a healthy New York. Our public hospital
system, New York State’s largest health care safety net, is in serious need of assistance from the
“State and cannot bear any further cuts in its budget. The Executive Budget could, if enacted,
result in a $78 million to $94 million cut to HHC - New York City’s public hospitals, nursing
homes, neighborhood clinics, home care agency and health plan. Over the last three years, state
Tunding to HHC has been cut by $240 million! HHC has already cut itself down to the bone and
will be operating with a projected $1 billion deficit beginning July 2011. We have seen-staffing
reduced by over 25% the past 15 years. Services have been consolidated and bed numbers
reduced. HHC has re-engineered itself through its Network structures, ‘consolidating
administrative and non-direct patient-care functions and by retooling its extensive Primary Care
operations. Contracting out of services has been reduced. Any further cuts will impact the health
of our communities.

Additional cuts to our public hospital system are untenable. HHC facilities are the
single largest employers in many New York City communities. These cuts will also have a
devastating impact on the economy of some of the City’s most underserved communities.

_ HHC provides approximately one-half of the health care that is provided. to.
uninsured patients in New York State. It costs HHC $850 million to treat uninsured
patients. It is important to note that HHC served more than 451,000 uninsured patients in 2009,

_an increase of more than 8% from 2007. HHC hospitals also lose approximately $800 million a
year serving Medicaid patients. Nearly $570 million of that loss is from serving patients enrolled
in Medicaid managed care plans. In addition, HHC’s Diagnostic and Treatment Centers’ costs
exceed Medicaid, Medicare and indigent care reimbursement by $105 million per year. Because
there is no state or federal reimbursement for nursing home care for uninsured
undocumented immigrants, HHC’s nursing homes lose more than $30 million a year serving
this population. HHC provides home care services to uninsured patients and to those who
cannot find care elsewhere. Because of this, its home health agency loses $7 million.

Who else but HHC will treat those most in need in New York City? I you come to
nearly any one of our institutions you will feel like you are in the United Nations. New Yorkers
of every background, including immigrants {legal or undocumented), Till our halls, This means
that extensive multi-lingual services must be provided. Yet there is no reimbursement rate for
this-service so HHC must also absorb these costs.



Voluntary hospitals across the City are struggling; and every day we hear of more
declaring bankruptcy and closing. This places an increased burden on the City’s public
hospitals. Where uninsured patients served by those hospitals that close going to go?

With a projected $1 billion budget gap beginning in July 2011 and additional cuts in State
funding, HHC will have no choice but to make deeper cuts to programs and staffing. There will
be a significant negative impact on the health and the economy of the communities that our
public hospital system serves. If healthcare workers lose their jobs, they will seek various forms
of public assistance and not be able to pay taxes or make purchases short of bare survival needs.
It is estimated that for every dollar spent on Medicaid in a community, two dollars are.generated
into the economy of the local community. In addition, cutting state Medicaid spending results in
a loss of federal funds coming to the state. Increase Medicaid spending and you increase federal
dollars as income.

Finally, the Governor’s proposed premium cut of 1.7% on Medicaid managed care plans
would mean a $15 million cut to HHC’s Metro Plus. MetroPlus has more than 380,000 members
and has consistently been rated #1 in quality and customer satisfaction based on the New York
State Department of Health’s indicators. MetroPlus has the lowest administrative costs of any
Medicaid managed care plan in the state. And most importantly, MetroPlus reinvests its
premium dollars in HHC’s hospitals and clinics for preventive and well.care programs, case
management services and health education programs. - A $15 million cut will severely
undermine MetroPlus’ capacity to staff the very programs that the state encourages for the
prevention of unnecessary emergency room use and hospitalization.

In order to enhance the health of our communities, HHC needs our elected officials to:

1. Oppose additional Medicaid cuts on HHC in the State Fiscal Year 2010-11 budget.

2. Support extension of the current State authorization for at least the $300 million in
Disproportionate Share Hospital (DSH) funding provided to HHC in last year’s ‘State
Budget.

o DSH funds are used to cover shortfalls in Medwald and costs of treatmg
uninsured patients. There is no cost to the State for doing this. The City of
New York will provide the matchmg funds.to draw.down Federal funds.

3. Support the elimination of the nursing home regional pricing payment system for public
nursing homes.

o The proposed regional pricing payment system would.cut more than $30 million
from HHC’s nursing homes while increasing revenues to private for-profit
nursing homes!

4. Push for use of some of the increased FMAP funds that may -come through the federal
Jobs Bills to address HHC’s $1 billion budget gap. ‘

5. Push for continuation of the ‘Stimulus Bill’s 2.5% increase in the 'State’s DSH allotment
in the federal Jobs Bills. This could mean $30 million for HHC.

In order to pay for this funding the state needs to look at: -

Support the proposed taxes on sugary beverages and cigarettes tax;

Further Close Corporate loopholes like cutting the rebate on tax transfers to 80%;
Taxing the $98 billion income from the Securities Industry and increasing;
Increasing the tax rate on upper income brackets.

.
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Chairmen Kruger and Farrell and Members of the Senate Finance Committee and Assembly Ways
and Means Committee, my name is Steve Weingarten and I am the Executive Director of the Chain
Pharmacy Association of New York State. We greatly appreciate the opportunity to testify today
regarding the Govermor’s Proposed FY 2010-11 State Budget as it relates to community pharmacy.

First, we would like to express our member companies’ appreciation for the past support and
leadership of the Senate and Assembly in partially restoring a number of proposed cuts to pharmacy
reimbursement over the last two decades.

As background, there are over 4,000 community pharmacies, chain and independent, across
New York State which collectively employ over 120,000 full and part-time workers including
almost 10,000 pharmacists, and pay almost $700 million annually in taxes. Nationally, the
majority of Medicaid prescriptions — seventy percent — are filled by chain pharmacies. Fair and
adequate state Medicaid reimbursement is critical to our membership.

Over $100 Million in Pharmacy Reimbursement Cuts

The Governor and State Division of Budget have booked significant savings in the FY 2010-11
Executive Budget from federal court settlements with First DataBank (FDB) and MediSpan which
took effect on September 26, 2009. The court settlements resulted from allegations that these
publishers of prescription drug prices conspired with a drug wholesaler to inflate Average
Wholesale Prices (AWPs) during the period of 2001 to 2005. It is important to note that pharmacies
were not a party to this court case and no wrongdoing was alleged on the part of pharmacies.
However, the result of the court settlements in New York was an almost 4% reduction in pharmacy
reimbursements under Medicaid, Elderly Pharmaceutical Insurance Coverage Program (EPIC),
Family Health Plus (FHP), Child Health Plus and other public health care programs. This change
took effect administratively and reduced pharmacy reimbursement in New York to almost AWP-
20% for brand name drugs.

Specifically, the State savings that are being booked in the Executive Budget are as follows:

For FY 2010-11:
$48.7 million Medicaid
$2 million EPIC

For FY 2011-12:
$57 million Medicaid
$2 million EPIC

Taking into account the federal match on state doilars, the total hit to all of the state’s pharmacies is
over $100 million in FY 2010-11 and over $120 million in FY 2011-12. That is a reduction in
reimbursement of approximately $7.54 for every NYS prescription impacted by the settlements
{over 4,000 prescription drugs). This cut is simply unsustainable for pharmacies since the
reimbursement rate in New York before this cut took effect was already one of the very lowest in
the country (AWP-16.25%). In fact, the State’s pharmacies had already been forced to sustain over
$100 million in cuts on brand and generic drugs as a result of changes made under Medicaid, EPIC
and Family Health Plus in the year 2008 alone. Further, pharmacies were hit with over a dozen cuts



in reimbursement over the last fifteen years in New York, prior to the FDB Settlements that just
took effect. These cuts have seriously impacted the financial viability of all pharmacies across the
State.

First DataBank/Medi-Span Settlements

As a result of the FDB/Medi-Span settlements, in many instances, Medicaid reimbursement is now
less than what it costs the pharmacy to acquire the prescription medications. This greatly affects
their ability to provide prescription drugs and services to New York residents.

While the settlements decrease what pharmacies are paid, it does nothing to reduce the cost to
pharmacies to purchase prescription drugs. Recognizing that retroactively punishing pharmacies for
pricing irregularities perpetrated solely by other entities is counterproductive, the majority of private
payers have chosen to adjust their AWP-based reimbursement. 'We respectfully seek the
assistance of the State Legislature to address these significant cuts in state Medicaid, EPIC
and other public health care program reimbursement this year.

During the summer of 2009, legislation was introduced by Senator Klein and Assemblywoman Destito
(S.6146/A.9139) to address this issue. Specifically the bill changes pharmacy reimbursement under
Medicaid and other public programs (currently at AWP) to the equivalent in a Wholesale Acquisition
Cost (WAC) methodology at the level of reimbursement prior to the settlements taking effect. During a
Special session in September, the Senate passed this legislation, which we are sincerely grateful for.
Now, we ask for the continued support and assistance of the Senate and Assembly by making this
essential change to a WAC reimbursement formula in the final State Budget.

Without State action to move to a WAC methodology, the serious cuts will remain in effect at a very
serious cost to the health and welfare of all New Yorkers. Patient access to pharmacy services could be
compromised if pharmacies are forced to cutback on services and store hours, layoff workers (which also
impacts the economy of the state, particularly upstate) and if some pharmacies are forced to close their
doors. Further, some pharmacies may decide that they can no longer participate in the Medicaid
program or that they are no longer able to stock needed medications because the reimbursement is lower

than their costs.

To date, other state Medicaid programs, such as Vermont, New Jersey, and North Carolina, have
acted to adjust pharmacy reimbursement as a result of the FDB settlement. Furthermore, other
states like Massachusetts, private payers, and federal government programs have moved to
Wholesale Acquisition Cost (WAC) as a benchmark for pharmacy reimbursement. For example,
the Department of Defense TRICARE program, which serves over 9 million beneficiaries, including
many New York residents, conducted an extensive analysis of benchmark options before moving to
WAC-based reimbursement.

It is also important to note that following the federal settlements, First DataBank and Medi-Span
have publicly stated on their websites that they will discontinue the publication of all AWP pricing
by September 2011. Therefore, New York State must move to an alternative methodology prior to

that point.

Lastly, it is our understanding that the State has renegotiated its contracts for prescription drug



services under the state employee benefit plan as a result of the FDB-Medi-Span settlements. As
part of this renegotiation, the State has agreed to reimburse at an enhanced reimbursement rate
preventing the full 4% cut from taking effect. We would ask for parity with this agreement, making
an adjustment in the reimbursement rates for the plans that serve the state’s low income and
underserved (Medicaid, EPIC, FHP and others) in the same manner as for the beneficiaries of the
state employee plan.

In sum, in order to ensure stability in pharmacy reimbursement and maintain access to prescription
drugs and pharmacy services for all New York residents, we respectfully urge the State
Legislature to include language to move to a reasonable pharmacy reimbursement rate for
brand-name drugs for all pharmacies using a WAC methodology under Medicaid and other
public programs in the final State Budget.

Proposed Increase in Co-Payments under Family Health Plus (FHP)

The Executive Budget proposes to increase co-payments under Family Health Plus (FHP) when
eligible employers buy-into the program for their employees. Specifically, co-payments for such
beneficiaries would be $15 for brand name drugs and $5 for generics, as compared to the existing
FHP co-pays of $6 for brands and $3 for generics.

While our membership is certainly supportive of expanding FHP benefits to more New Yorkers in
order to provide for affordable and accessible health care coverage, we are strongly concerned with
this proposal because like Medicaid, FHP beneficiaries may refuse to pay their co-payments at point
of sale. In fact, the average rate of uncollectible co-payments statewide is 50% (and this rate is
much higher in certain parts of the state). In these situations, it is impossible for pharmacies to
recoup payments for co-pay losses under both Medicaid and FHP. If the proposed increase in co-
pays as part of the FHP buy-in is enacted, pharmacies could lose an additional $15 per brand
prescription and $5 per generic prescription in uncollectible co-pays. This would further exacerbate
and compound the already extremely precarious financial state of pharmacies as discussed above.
For this reason, we ask the State Legislature to reject this proposed increase in FHP co-pays
in the final State Budget or to prohibit such FHP beneficiaries from refusing to pay their co-
payments, similar to Medicare and private health plans.

OMIG Auditing Activities Significantly Impact Pharmacies

Finally, the Association would like to bring an issue to your attention that has the potential to
cripple New York’s chain and independent pharmacy network—auditing activities by the Office of
Medicaid Inspector General (OMIG), which have focused on pharmacy administrative mistakes,
committed unintentionally. Since 2007, pharmacies have been the focus of intense Medicaid audits
by the OMIG and its contingency-based auditing firms, for misunderstandings, clerical,
administrative and other errors in pharmacy claim submissions which through the use of
extrapolation have resulted in exorbitant fines and payment recoupments per individual audit.

While our members strongly support the OMIG’s efforts to catch and punish real Medicaid fraud
and abuse, we are extremely concerned that our members have been targeted for such clerical
mistakes and errors, instead of the true intent of the Medicaid Fraud statute—prosecuting providers
who are defrauding the program with willful intent and negatively impacting patient health and

safety.



We ask that the Legislature recognize the financial impact of this auditing activity on community
pharmacies and how it only further exacerbates an already financially vulnerable pharmacy network
in New York. Further, we ask for your support and assistance with imposing limitations on the
OMIG’s auditing activities in non-fraud cases, particularly the use of extrapolation and withholds of
prospective Medicaid payments during pending audits in non-fraud cases. Such limits would enable
the OMIG to refocus on its true mission of addressing real fraud in the system, for which the
pharmacy community would like to be partners.

We would again like to thank you for your past support of community pharmacies which has helped
to ensure patient access to high quality and preventative pharmacy services throughout New York
State. We appreciate the opportunity to submit our testimony today and look forward to
continuing to work with the Legislature to guarantee access to prescription drugs and
pharmacy services for all New Yorkers.
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I want to thank the chairs and committee members for this opportunity to provide
testimony on behalf of the Pharmacists Society of the State of New York.

The Pharmacists Society has represented New York State’s pharmacists and the
patient’s they serve for over 131 years and we hope to continue that tradition for
many more years to come. We feel strongly that our pharmacists have performed
their duties as health care providers and patient advocates in the honored tradition
of this society and their profession despite the many challenges they have faced

over the past several years.

Pharmacy’s Own Financial Crisis — The Hidden Cut is Biggest Cut of All!

Each year we come before the Legislature and the Executive and share ideas that
have saved or could have saved tens of millions of dollars in the Medicaid and
EPIC programs. Nevertheless, in all but one of the past fifteen years, the Executive
has proposed drastic cuts in pharmacy reimbursement. You, the Legislature, have
restored millions of dollars in cuts that were proposed. In 2008, we suffered the
largest cut in NY Medicaid history resulting in a 30% reduction in pharmacy’s
gross margins for more than 5 million people or 1 in 4 patients. We understand the
state’s critical fiscal situation and will continue to work with you to help keep
down prescription drug prices but our pharmacy network has reached the point of

imploding.

The deepest cut to date, one that never had Legislative approval or showed up in
this state budget as a cut has been quietly booked as a $48.7 million “state share”
savings in the Executive Budget with an additional $2 mil. in EPIC savings. This
cut was the direct result the First Databank federal lawsuit. A lawsuit, in which

pharmacy was not a party, has resulted in an effective additional '55% reduction n



pharmacy’s gross margin. (see attachment at the.end of this testimony showing the
gross margin loss). With the federal match ($69.3 mil. enhanced FMP), the
additional losses to pharmacy’s bottom line is a staggering $118 million and that
only includes Medicaid reimbursement losses and not losses from the EPIC,
ADAP, Child and Family Health Plus programs that all use the same

reimbursement formula.

These are unsustainable losses for community pharmacies, in particular our
independents who make up nearly half of this state’s pharmacy network. Over 320
independent pharmacies have closed in the past two years and that number will

accelerate over the coming months if the reimbursement formula is not fixed.

The Medicaid program continues to gamble and blindly assumes that New Yorkers
will continue to have a nearby pharmacy where they will have immediate access to
medications they need and access to the pharmacist they know and trust. With the
closure of those 320 pharmacies and more than 8,500 pharmacy staff layoffs,
pharmacy has come to a crossroads of “barely surviving” or taking the option of
just “throwing in the towel” and calling it a day. The job losses in pharmacy belie
their actual economic impact on communities. Most pharmacies fill théir positions
with local individuals living in the community the pharmacy serves. They are well
paying jobs. Just 18 months ago, New York had a severe pharmacist shortage as
measured by job openings. The job openings severity chart runs from 1.0 to 5.0
with 5.0 being the most severe (University of Minnesota). New York was at 4.8
and in certain areas of the state the pharmacist shortage was worse than the nursing
shortage. Today, New York sits at 3.2, reflecting unemplioyment for pharmacists
(lower than 3.5). Our pharmacy school graduates have few if any offers for

positions in New York, and many have no choice but to leave the state.



Indications from our wholesalers are that the independent pharmacies — their
customers — are slipping deeper and deeper into a financial abyss. Approximately
40% of independents in the NYC-Metropolitan area have fallen 30 days or more
behind in paying their wholesalers, and in increasing numbers they are between 90
and 180 days behind. I can assure you, those pharmacies are working 6ff of mainly
bare shelves. At the end of December, an independent pharmacy in Brooklyn had
to close his doors simply because he could no longer pay his bills. Another
independent sold his pharmacy because he éould no lbn-ger bear to get up each
morning, go to his computer to see what checks cleared into his pharmacy account
so he could pay his wholesaler that day to restock his shelves. That scenario is

being played out week after week across the state.

Access to Certain Medications is Becoming an Issue:

Some branded medications are very expensive to carry in inventory. If it costs a
pharmacy $500 to put a bottle of 100 tablets on the shelf, the pharmacy owner may
decide not to stock every dosage level of the medication (i.e. Seroquel). Many
high-cost drugs are once a day anti-psychotics and anti-depressants. Every bottle in
the inventory can be viewed as a financial risk. The owner gambles that 100 tablets
will be dispensed before the expiration date on the container. When that happens,
the pharmacy eats the loss. One 30-day prescription at a particular dosage level
may be critical for one patient, but if the medication at that dosage is uncommon, it
is likely that the product will not be available when the prescription is presented at
the pharmacy counter. This is the financial risk that pharmacies take every day. It

is a risk they no longer can afford to take, a risk not recognized by Medicaid.



It is now Medicaid policy in New York to reimburse pharmacies at .or below the
drug acquisition cost plus the dispensing fee of $3.50, but no more than 80% of the
time the pharmacy’s fee is $0.50 because most beneficiaries do not pay the co-pay
amount of $3.00 for a brand-drug prescription. (The state automatically subtracts
the $3.00 co-pay.) So, going forward, patients and prescribers will have fewer
medication options and fewer ﬁhannacies participating in Medicaid, EPIC, ADAP,
and Child and Family Health Plus programs unless immediate changes are made to
the pharmacy reimbursement formula. :'Furthen‘nore, New York is compelled to
change its reimbursement formula because as early as year’s €nd the benchmark
Average Wholesale Price (AWP) will no longer be published, a consequence of the

settlement in the federal case against First Data Bank.

Medicaid Officials Believe There is No Access Problem

Without so much as offering a single study or survey, we are told that Medicaid
officials are not aware of any loss of access to prescription drugs. But the
magnitude of pharmacy reimbursement losses since July 1, 2008 should prompt
very careful analysis of the access issue. The September 26, 2009 drop in the value
of AWP published prices represents an annualized loss of $120 million from New
York’s pharmacy sector, combined with more than $100 million dollars cut from
pharmacies in 2008, represents more than $220 million that comes not from the
cost of the drug, but directly from the operating revenue of the state’s pharmacies.
When we provide specific instances of access problems, they are dismissed as
anecdotal. We are asked to conduct surveys. In fact, we have conducted very
expensive Cost of Dispensing Surveys in the past, as has the National Community
Pharmacy Association. Those study results were dismissed as “biased”. Why
would we undertake another survey? Where do Medicaid recipients take their

complaints? It appears there is no toll free number to call. If a Medicaid



beneficiary calls DOH, the call goes to the main number in Albany. If you are a
recently diagnosed mentally-ill homeless person who has a fist full of prescriptions
you can’t get filled, what do you do? Who do you call? Do you even know who to
call? Harlem hospital has 25,000 psychiatric outpatients, many of them enrolled in
Medicaid. How many of their ER patients are there because of an aceess to
prescriptions issue? Does Medicaid collect this data? Have hospital costs gone up
in the past couple of months? To simply say there is “no access issue” without any
empirical evidence is misleading, possibly costly, and potentially dangerous to
patients who rely on state-funded programs for their healthcare including

prescription medications.

Increasing Co-pays in the Executive Budget

The Executive Budget calls for increasing co-pays to the Family Health Plus “Buy-
in” program to $5 (generics) and $15 (brands). My question is: Will these co-pays
be mandatory? You will recall that Family Health Plus comes under Medicaid
rules, and under those ruleé, service must be provided whether or not the «co-
payment is made. Given today’s marginal pharmacy reimbursement in Medicaid,
Family Health Plus and Child Health Plus, an uncollectable co-payment of $5 or
$15 ‘becomes in effect a very significant prOViaer cut.t On a $100 brand
prescription, if the pharmacy does not collect the $15 co-pay, the state will pay the
pharmacy $13-$14 less then the acquisition cost of the drug. The $5 co-pay on a
generic prescription is equally problematic. Furthermore, as an operational matter,
we question how the state plans to differentiate between categories of FHP
enrollees. We respectfully request that the proposed co-pays be made mandatory or

that the proposal be withdrawn.

Moving from an AWP-minus based reimbursement to a WAC-Plus formula



Representatives of the Pharmacists Society met with Medicaid officials several
years ago to discuss changing the pharmacy reimbursement formula from Average
‘Wholesale Price (AWP) minus a percentage to Wholesale Acquisition Cost (WAC)
Plus a percentage. At the time, the change-over would have been budget neutral,
and, more importantly, it would have made pharmacy reimbursement policy more
transparent. We provided information that showed the conversion equivalent, but
our initiative went unanswered. If New York had made the formula conversion
back then, we would not be in the dire situation we are in today. The several states
that implemented the change to WAC-based pharmacy reimbursement years ago
were not affected at all by the First Data Bank settlement that dropped the value of
AWP so precipitously, because WAC is a truer, more transparent and reliable
reference price. While pharmacy reimbursement policies in New York place
pharmacies in jeopardy of closing, pharmacies in every other state are paid a
higher product cost allowance and higher dispensing fees. Many have no <co-

payments.

We once again call upon the legislature in the strongest terms to reject the
proposed additional hidden cut to pharmacies participating in Medicaid, EPIC,
ADAP; Child Health Plus and Family Heaith Plus programs by changing the
Medicaid formula from an AWP minus 16.25% to WAC plus 4.68%.

Further, we ask that you Seriously consider adjusting our 16-year old dispensing
fee to $7.25 (retail) and $8.00 for pharmacies that provide the specialized unit-of-
use packaging that is required by nursing homes and other residential <are settings.
This fee is consistent with the fees paid in other states that have product -cost

allowances as low as they are in New York. (See A1118 Destito/S3901 Addabbo.)



Pharmacists and Pharmacies Expand Access to Immunizations, Saving Millions
of Healthcare Dollars

Pharmacists offer a unique opportunity for a ﬁlodest investment that could bring
significant returns in healthcare quality and cost-containment. Immunization
provides an excellent example. The 'statute allowing certified pharmacists to
imrﬁuniie adults with flu and pneumococcal vaccine became law in 2008,
regulations followed in the fall of 2008, and in 2009, just one year from
authorization, more than 2,000 pharmacists have completed the rigorous training
process and over 1,500 have are certified as immunizers by the NYS Board of
Pharmacy. Preliminary results estimate that between 600,000-700,000 seasonal ‘flu
vaccines were administered by pharmacists in 2009 and over 400,000 HINI
vaccines will have been administered by the end of this month. Although
pharmacies were the last to receive the HIN1 vaccine, the convenience factors —
evening hours, weekends and no appointments needed — meant that many more
New Yorkers will have had access to immunizations. It is also important to note
that this expanded access to prevention means millions of dollars in Medicaid cost

savings because of fewer ER visits and fewer hospitalizations.

New York’s Medicaid program generates more than $1.2 billion in rebate dollars

Every prescription filled under the Medicaid program .generates rebate dollars
under provisions of the federal budget enacted in 1990 (OBRA ’90). The federal

rebate methodology is a mechanism that guarantees the state access 4o the ‘best
price’ at which any prescription product is sold in the commercial market. These
OBRA ’90 rebates in SFY 07-08 brought in $1.127 billion; in SFY 08-09, $1.240
billion. And it is estimated they will bring in $1.314 billion in SFY 09-10. The

state’s share of those rebates is 25% with the counties.getting the other 25% to



offset their Medicaid liability to the state. The state’s Preferred Drug Program
drives still deeper discounts from the “best price.” The PDL supplemental rebates
accounted for: $137.6 million in SFY 07-08; $165.3 million in SFY 08-09 and it is
estimated to bring in $186.2 million by the end of SFY 09-10. These supplemental
rebates are not shared with the federal government, and they will grow
exponentially as more and more drug categoﬁes are added to the list of Preferred
Drugs.' Combined, the supplemental rebates and the OBRA 90 sebates reduce the
net cost of prescriptions in Medicai;i, EPIC, Child Health Plus and Family Health
Plus by approximately 37%. Given this extraordinary revenue stream into the
General Revenue Account that reduces the state’s cost for prescription drugs to
well below market prices, we find it wholly unnecessary and detrimental to the
Medicaid program generally that the state’s pharmacy providers are continually
targeted with reimbursement cuts that bring them to the brink of financial collapse.
No other component in the federal or state Medicaid program drives hundreds of

millions of dollars into the state’s coffers as does pharmacy year after year.

It is also important o note that a percentage of the Medicaid budget, prescription
drug costs — reduced by the rebate dollars ~ is consistently falling. In SFY 2007-08
state’s share-of spending ‘on the pharmacy benefit was 2.4% of totdl Medicaid
spending, and in SFY 2008-09 it dropped from 2.3% according fo the CMS 37
Reports. We estimate that actual drug cost will continue to .go down because
rebates will increase through 2012 then, as more brand-name/innovator drugs lose
their patents in 2011 and 2012, overall drug costs will drop as generics are only
22% of total drug costs. Some of the most expensive drugs in the Medicaid
program today will have A-rated generics in place very soon. The state’s Medicaid

program has cut generic reimbursement to the bone at a time it 'should consider the



cost-benefit of any incentives to increase the use of generics and, as an added

benefit, strengthen the viability of pharmacies that provide jobs and pay taxes.

Independent pharmacies are holding out hope that the Legislature will intervene.
So many have already given up, yet even those numbers belie the real crisis that

awaits if the budget process doesn’t yield favorable results.

Social Security Administration Medicare Part D Asset Rule Changes Could Save
New York Millions in EPIC Wrap Around Coverage for Prescription Drugs
Starting this year, approximately 3 to 4 million more seniors will -be eligible for
Low-Income Subsidies (LIS) due to program changes made by the Social Security
~ Administration with regard to “asset” definitions. Seniors who apply now for LIS
help will no longer have to include “life insurance” values or the extra help they
receive to pay rent, utilities, etc. We estimate that between 180,000 - 240,000 New
York Part D enrollees may now be eligible for LIS assistance if they apply after
January 1, 2010.

The state may be the beneficiary of these changes as well. Of the 28,000 EPIC
primary. enrollees, thousands may be newly eligible for thé LIS assistance. As they
qualify for LIS, the federal government takes on greater responsibility for their Part
D premiums and drug coverage, and EPIC no longer pays their lower Part D co-

payments or their drug costs in the ‘donut hole.’

Additionally, EPIC has transitioned 11,000 enrollees into Medicare Advantage |
programs in January, thereby saving the program approximately $11 million (based
on an average drug spend of $1,000 per enrollee, per year). This transition saves

the beneficiaries over $100.00 per month on their Part B coverage which is



included with the MA-PD plan. We commend the EPIC staff for so diligently -
looking out for our seniors and making sure that they get the best coverage for the

best price.

Medicare Part D Contract Changes Means Big Savings for New Yorkers

Starting with the 2010 Medicare Part D (prescription drug programs), Pharmacy
Benefit Managers (PBM) will no longer be able to hide hundreds of millions of
dollars in generic drug “spreads” that have pushed seniors prematurely into the
coverage gap or what 1s referred to as the “donut hole”. It was the Pharmacists
Society of the State of New York that uncovered the pricing “spreads™ on.generics,
a PBM-enrichment scheme that was well hidden from pharmacies, the federal
government, the plans and seniors. PSSNY met with-CMS officials and pressed for
regulatory changes at the federal level in Part D programs. I personally worked
with seniors who hit the ‘donut hole’. 1 have seen their ‘explanation of benefit’
reports. I have seen evidence that Medicare Part D PBMs foreed seniors to pay far
more in out of pocket prescription costs than the same PBM paid the pharmacy. 1
have seen a “spread” as high as nearly $800 a month. Here in the Capital District
one PBM charged $400 for the same generic prescription it paid the pharmacy just
$12. The pharmacy’s cash price was $16. ‘What happened to the patient? The
patient saved hundreds of dollars a month by paying the cash price to the pharmacy
instead of using her Part D card for the remaining 6 months of the year. Because of
the change in Medicare Part D regulations that went into.effect January 1, 2010, 1
estimate that approximately 60,000 New York Medicare Part D enrollees will not
hit the donut hole or hit it much later in the year and will reap the benefits of
PSSNY’s ad\}ocaéy for regulatory change at the federal level. When the remaining
14,000 EPIC enrollees, who can enroll in a Part D program, they and the state will

save millions. This society will continue to monitor the Part D plan’s charges for



generics 'submitted by their PBMs. Any “spreads” we detect will be passed on to
the sponsoring Part D plan and the Office of the Inspector General at CMS.

Transparency for Prescription Benefit Managers — Much needed reform and
Significant Cost-Savings for Businesses and Individuals

What surprises me the most is the audacity of the PBMs to keep the Part D plans
and most any other prescription drug plan in the country totally in the dark as to
what they pay the pharmacy for a drug. Think about it. How would you feel if you
bought a new car and the dealer showed you that you saved 50% over suggested
retail only to find out that your neighbor bought the same exact car for 35% less?
We call upon the Legislature to pass tough PBM Transparency legislation (A2008
Gottfried/S3930 Duane) to make sure that prescription drug plans have all the
information ;[hey need to make an informed decision 611 what the “real price” of a
drug is. It is not what the PBM says it is. The cost of any prescription drug plan
should be going down by 2% a year, taking into account the drug price and
increases in utilization. If it is not going down by 2%, then that plan, the payers

and the enrollees are getting ripped-ofﬂ 1t’s that simple.

The State of New York, its municipalities, schoo] districts and the tax payers will
save hundreds of millions of dollars “annually by shinning the light of
“transparency” on all PBMs doing business in this state. PBM’s will argue that
- transparency will increasé pfescription drug costs. We say, “Prove It!” We have
the documentation that demonstrates clearly that PBMs are hiding hundseds of
millions of dollars in revenue because they pay pharmacies far less than they are
charging the unions, the states and any other purchaser of prescription drugs. Their
excessive profits have made them the darlings of Wall ‘Street but their doHars-come

at the expense of the business, consumers and state and local governments.



Mandatory Mail Order Prescription Plans — Not Cheaper!

PBMs tout mandatory mail order prescription plans as being “cheaper” then retail
pharmacy. Mail order “appears” to be less expensive because the PBMs contro] all
of the data and are loath to share what they have. First of all, PBMs collect rebates
from the manufacturers. Although they may share some rebate revenues with their
clients, rebates also work to their advantage with their maii-order pharmacy
subsidiaries. For consumers, PBM’s make rules such as co-payment amounts,
‘preferred’ drugs, quantity limits, or higher co-payments for using docal
pharmacies. For independent pharmacies, PBM’s control which pharmacies are in
the network, how much they will be paid and when, how much medicationcan be
dispensed, whether a 90-day supply of a ‘maintenance’ medication can be obtained
locally, when ‘mail order’ is mandatory, etc. Because PBM’s have a financial
interest in their mail order pharmacies, they ﬁ'equenﬂy discriminate -against local
pharmacies and co-payment policies and other rules. PBMs consider much of their
data to be ‘proprnetary’, allowing them to bill health plans, unions or -other 'self-
insurers more for generic drugs than what they pai.d to the local pharmacies in their
network. It is common for PBM’s to pay the pharmacy under one formula and bil)
the plans under another more costly formula. I have provided some examples of
how-this works at the end of my-written testimony.-(It involves “reference pricing”
for generics which has NOTHING to do with what the phafmacy is paid. It applies
only what PBMs bill the plan.) Patients who pay a percentage of the drug cost as
their co-pay, are getting ripped off every time they fill their prescriptions. Qut-of-
pocket prescription drug co-pays have skyrocketed over the past 10 years,
shadowing the ever increasing profits of the Big Three PBMs. I have also included
a chart developed by a truly transparent PBM showing the per day of therapy cost
savings if retail pharmacies were allowed to fill 90-day supplies of maintenance

medications over mail order. Community pharmacy is $0.53 per day less expense



then mail order. Now, $0.53 per day savings doesn’t sound like a lot of money
but in the 9-month comparison of mail order to community pharmacy, those
950,000 prescriptions totaled more than $41 million in ﬁavings. One large NY-
based union (360,000 covered lives) saved over $50 million in its first year out of
its mandatory mail order program and back to community pharmacy under a newer
‘transparent’ prescription benefit model. The plan absorbed an 8% drug cost
increase and 2% increase in utilization that same year which made their actual
savings more than $70 million. Overall, the union experienced a 2% NET
reduction in prescription costs over the previous year of mandatory mail order.
This same union expecté to save $210 million over the next three years. {see slides
at end of testimony.) Transparency saves money. Mandatory mail order programs
are expensive. Access to local pharmacies are a cost-effective altemative to mail

order, and access to a local pharmacist both enhances compliance and drives value

to the healthcare dollar.

Mail order oﬁly prescription drug plans cost this state thousands of jobs and |
millions in tax revenue based on income and spen&ing. Mail order prescription
drug plans account for 28% of all drug expenditures or $83 billion in 2009. For
NYS, total drug expenditures were $17.76 billion (‘6% of mational total) with $4.98
bil]ion of that total going to out-of-state mail order pharmacies. New York -sends
hundreds of millions in tax payer dollars out of the 'state every year for tax payer-
supported prescription drug plans. (Total U.S. Drug expenditure for 2009 = $296
billion NYS = 6% of that total or $17.76 billion.) | |

Pharmacists working with municipal unions have saved unions tens of millions of
dollars every year. We call upon the Legislature to pass PBM Transparency as a

way to save New York taxpayers and employers over $1.365 billion annually, an



amount calculated from the savings on “spreads” on generics. (Avg. estimated
overcharges on generics is 35%. Generic drug dollars equals 22% of the total
drug spend. $17.76 bil. X 22% = $3.90 billion X 35% = $1.365 billion in

savings)

In conclusion, we ask the Legislature:
1.) Change the pharmacy reimbursement formula to WAC + 4.68%;
2.) Increase dispensing fee in Medicaid, Child Health Plus and Family Heaith
Plus to $7.25/$8.00 for special packaging for residential care;
3.) Adopt PBM Transparency as the means to save NYS businesses, consumers
and taxpayers over $1.3 billion annually in drug costs;
4.) Consider the financial havoc being wrought on NYS-based businesses as it

relates to mandatory mail order programs.

Once again, thank you for allowing us this opportunity to testify today. We’ll

address any questions that you may have at this time.
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Example A: Pre-Sept. 26th Medicaid Reimbursement (same drug):

.$100.00  AWP Published Price Pre-Sept. 26™.
$ 78.00  Pharmacy Purchase Price with a 22% discount (That's the highest %)
$ 22.00 "Spread" for pharmacy on acquisition cost of drug
$ 16.25  NYS Medicaid AWP - 16.25 % discount off AWP (in statute)
$ 5.75 Gross Margin for pharmacy on drug acquisition cost
$ 350  Medicaid Dispensing Tee (Not paid 80% of the time)
$ 9.25 "gross margin" for that transaction. It's $6.25 if the dispensing is not paid.

Example A: Post-Sept. 26th Medicaid Reimbursement (same drug):

$ 95.00 New AWP Published Price (using 120 basis point markup)
$ 78.00  Pharmacy's drug acquisition cost with a 22% discount
$ 17.00 "Spread" for pharmacy on acquisition cost of drug
$ 1543 NYS Medicaid AWP-16.25% discount off AWP (has a roll-back-equivalent of
AWP-20.25%)
$ 1.57 Gross Margin for pharmacy on drug acquisition cost
$ 3350 Medicaid dispensing fee (if paid by recipient)
$ 5.07% "gross margin" for that transaction. It's $2.07 if the dispensing fee is not paid.
* This equals a 55% reduction in a pharmacy’s gross margin.

Example B: Pre-Sept. 26" Medicaid Reimbursement Using an Avg. Brand Drug Cost

$177.00 AWP Brand Drug Published Price Pre-Sept. 26™.

$138.06  Pharmacy Purchase Price at 22% off AWP

$ 38.94 “spread” for pharmacy acquisition cost of drug

$ 28.76 AWP-16.25% - NYS Medicaid reimbursement discount

$ 10.18 Pharmacy’s “gross margin” on drug acquisition

$ 3.50 -~ Medicaid dispensing fee (paid less then 20% of'the time)

$ 13.68  Pharmacy’s “gross margin” if co-pay paid

Example B: Post-Sept. 26” Medicaid Reimbursement Using Avg. Brand Drug Cost

$168.15  New AWP Published Price Post Sept. 26" Court Agreement

$138.06  Pharmacy Purchase Price with a 22% discount

$ 30.09 “spread” for pharmacy acquisition cost of drug

$ 2732  AWP-16.25% 0 NYS Medicaid Discount

$ 2.77 Pharmacy’s “gross margin® on drug acguisition cost

$ 350  Medicaid dispensing fee

$ 6.77 Pharmacy’s “gross margin” if co-pay paid

** Avg per Rx loss from uncollected co-pays equals $1.75 for every Medicaid Rx dispensed.
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PHARMACISTS ARG 1ATION
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Fact Sheet
PBMs and Mail Order

Background

Pharmacy benefit managers (PBMs) are the largely unregulated drug middlemen that administer the
prescription drug benefit portion of health insurance plans for private-companies, unions, and
governments.

Each of the giant PBMs owns a mail order drug-company and attempts.to drive its customers away
from community pharmacy and into the mail order firm it owns. PEMs argue that this-saves consumers
and plan sponsors money when, in fact, their motivation is higher profits. As the facts below illustrate,
patients overwhelmingly prefer filling their prescriptions at a local pharmacy and it is community
pharmacy, not mail order, which saves patients and payers money.

The National Community Pharmacists Association strongly opposes-&fforts by-the PBMs to commoditize
the prescription benefit and eliminate the important face-to-face relationship between patients and
their local community pharmacist by coercing patients into mail order delivery of their prescription
medications.

Given the choice, patients prefer their local pharmacy over mail order.

= Given equal copays and days supply, 83% of consumers prefer filling a prescription at their
community pharmacy over mail order.*

»  72% of consumers oppose mandatory mail order.}
= Almost half (469%) of consumers disagree that mail order is more convenient.!

= Half of all consumers feel they would be more likely to make mistakes taking medications
obtained through mail order.

»  71% of consumers indicated they would beconeemed about not having the advice and personal
attention of their local community pharmacist if they had o obtain medications through mail order.

» In a May 24, 2004, press release, Mark B. McCiellan, MD, PhD, administrator of the Genters for
Medicare & Medicaid Services said, “Four out of five seniors and people with disabilities preferto
buy their drugs from their neighborhood pharmacies, where they can get face-to-face advice and
quick access to their medicines from a pharmacist who knows them.”

s A Consumer.Reports survey recommends the use of independent pharmacies, saying
“independents are usually far more attuned to your personal needs and total heailth picture.”

» Congress, which represents the interests of the American people, rejected mandatory mail
order provisions for the Medicare Modernization Act of 2003.

{more)
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Consumers, payers, and the government pay more and get less when it.comes to mail order.

» Based on the top 10 brand drugs and top 10 generic drugs, mail order coststhe plan sponsor
more than using community pharmacies.?

®» Mail order dispenses cost-saving generic drugs only 30% of the time, while-community
pharmacies dispense generics at least 46% of the time.?

PBMs have a financial incentive to push patients to mail order.

®»  PBMs make an average $3.50 for every mail order prescription they fill .compared to $1.40°Tor a
prescription filled at their community pharmacy network.®

PBMs steer consumers to their own wholly owned mail order facilities by preventing
competitors from being able to effectively compete.

" PBMs usually prevent patients from receiving more than a 30-day supply at the pharmacy,
while incentivizing 90-day supplies by their own wholly owned mail order firm.

® Community pharmacies are forced into take-it-or-leave-it contracts with the PBMs because they
are not legally able to negotiate contracts as a group with PBMs.

PBMs have an incentive to dispense more expensive brand name drugs over cost-saving
generics.

s PBMs earn revenues from their own mail order operations and two general.sources:
administrative fees—including spread pricing—paid by managed care clients and rebates,
discounts, and other monles that pharmaceutical manufacturers pay to PBMs to favor the
manufacturers’ drugs.’

* Rebates are typically paid for single-source branded drugs, but not for most generic drugs.
PBMs usually retain a portion, and in some cases all, of the rebate dollars that they collect from
branded manufacturers, giving PBMs an incentive to-sell more single-source branded drugs,
even when cheaper and therapeutically similar or identical drugs are available.®

=  The giant PBM Medco Health Solutions received more than $3 billion in rebates in 2004 and
kept 44% of the rebates instead of passing them along to their clients. The company also
received nearly $180 million in “service” revenues from pharmaceutical manufacturers, which
also were not shared with their clients.?

® 38% of Medco Health Solutions revenue comes from its own mail order operations.?

» PBMs with mail order houses profit by repackaging prescription drugs and ‘selling the
repackaged goods at higher per unit AWP (average wholesale price) than the manufacturer
ariginally charged. A study found 15 instances when a branded drug was repackaged and sold
at a higher per unit price, sometimes by as much as 176%.°

=  PBM-owned mail orcler facilities switchto higher-priced drugs more fr-equently than nonaffiliated
mail order facilities.?

{more)



Pharmacy Benefit Manager Licensure and Solvency Protection Act
Section 1. Title.

This Act shall be known and cited as the Pharmacy Benefit Manager Licensure and ‘Solvency
Protection Act.

Section 2. Purpose and Intent.

The purpose of this Act is to establish standards and criteria for the regulation, solvency and
licensing of Pharmacy Benefit Managers. This Act is designed to promote, preserve, and protect
the public health, safety, and welfare by and through effective regulation, 'solvency requirements
and licensing of Pharmacy Benefit Managers.

Section 3. Definitions.

For purposes of this Act:

A. “Board of Pharmacy” or “Board™ means the State Board of Pharmacy.
B. “Commissioner” means the Commissioner of Insurance.

C. *“Covered Entity” means a nonprofit hospital or medical service organization, insurer, health
coverage plan or health maintenance organization, a health program administered by the
department or the State in the capacity of provider of health coverage; or an employer, labor
union or other group of persons organized in the State that provides heaith-.coverage to covered
individuals who are employed or reside in the State. "Covered entity” does not include a health
plan that provides coverage only for accidental injury, specified disease, hospital indemnity,
Medicare supplement, disability income, long-term-care or other limited benefit health insurance
policies and-contracts.

D. “Covered Person” means a member, participant, enrolles, -contract holder or policy holder or
beneficiary of a covered entity who is provided heaith coverage by the covered entity. "Covered
individual" includes a dependent or other person provided heaith coverage through a policy,
contract or plan for a covered individual.

E. “Depariment”.means Department of Insurance.
F. “Health Benefit Plan” means a policy, contract, certificate-or agreement offered or issued-by
a health carrier to provide, deliver, arrange for, pay for or reimburse any of the cost of heaith

care services including prescripiion drug benefits.

G. “Maintenance drug” means a drug prescribed by a practitioner who is licensed {0
prescribe drugs and used to treat a medical-condition for a period greater than 30 days.

H. “Multi-source drug” means a drug that is stocked and is available from three or
more suppliers.

I.  “Pharmacist” means any individual properly licensed as a pharmacist by the Board.

Prepared by National Community Pharmacists Association 1
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J. “Pharmacist Services” includes drug therapy and other patient-care services

provided by a licensed pharmacist intended to achieve outcomes related to the cureor
prevention of a disease, elimination or reduction of a patient's symptoms, or arresting or slowing
‘of a disease process as defined in the Rules of the Board. DRAFTING NOTE: Use “the practice
of pharmacy” definition in the state code.

K. “Pharmacy” means any appropriately licensed place within this state where drugs are
dispensed and pharmacist services are provided. DRAFTING NOTE: Use the definition of
“pharmacy” in the state code.

L. “Pharmacy Benefits Management’” means the administration or management of prescription
drug benefits provided by a covered entity for the benefit of covered individuals.

M. “Pharmacy Benefits Manager” or “PBM” means a person, business or other entity that
performs pharmacy benefits management. The term includes a person or entity acting for a
PBM in a contractual or employment relationship in the performance of pharmacy benefits
management for a covered entity.

N. “Usual and Customary Price” means the price the pharmacist would have charged
a cash paying {not a patient where reimbursement rates are set by a contract) patient for the
same services on the same date inclusive of any discounts applicable.

Section 4.  Applicability and Scope.

This Act shall apply to a PBM that provides claims processing services, other prescription drug
or device services, or both to covered persons who are residents of this state.

Section 5. Certificate of Authority to act as a PEM.

A. No person or organization shall act or operate as a PBM in this state without a valid
certificate of authority issued by the Department. The failure of any person to hold-such a
ceriificate while acting as 2 PBM shall subject such person to a fine of not less than$5,000 or
more than $10,000 for each violation.

B. Each person seeking a certificate of authority to act as a PBM shall file with the Department
an application for a certificate of authority upon a form to be furnished by the Depariment, which
application shall include or attach the following:

(1) Alil basic organizational documents of the PBM, such as the articles of incorporation, arlicles
of association, bylaws, partnership agreement, trade name certificate, trust agreement,
shareholder agreement and other applicable documents and all amendmenis to those
docurnents.

{2) The names, addresses, official positions and professional qualifications of the individuals
who are responsible for the conduct of the affairs of the PBM, including all members of the
board of directors, board of trustees, executive committee, other governing board or committee,
the principal officers in the case of a-corporation, the partners or members in the-case of a
partnership or association and any other person who exercises control or influence over the
affairs of the PBM. '
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(3) A Certificate of Compliance issued by the State Board of Pharmacy indicating that the PBM's
plan of operation is-consistent with the Pharmacy Practiee Act and any regulations promulgated
thereunder.

(4) Annual statements or reports for the 3 most.recent years, or such other information as
the Department may require in order to review the current financial condition of the applicant.

(5) If the applicant is not currently acting as a PBM, a statement of the amounts and sources of
funds available for organization expenses and the proposed arrangements for reimbursement
and compensation of incorporators or other principals.

(6) The name and address of the agent for sefvice of process in the state,

(7) A detailed description of the claims processing services, pharmacy services, insurance
services, other prescription drug or device services, audit procedures for network phasmacies or
other administrative services to be provided.

(8) All incentive arrangements or programs such as rebates, discounts, disbursements, or any
other similar financial program or arrangement relating to income or consideration received or
negotiated, directly or indirectly, with any pharmaceutical company, that relates {o prescription
drug or device services, including at a minimum information on the formula or other method for
calculation and amount of the incentive arrangements, rebates or other disbursements, the
identity of the associated drug or device and the dates and amounts of such disbursements.

(9) Such other information as the Commissioner may requiire.
(10) A filing fee of $5,000.

C. The applicant shall make available for inspection by the Department copies of all-contracts
with insurers, pharmaceutical manufacturer or other persons utilizing the serviees of the PBM
for pharmacy benefit management serviees. Certain contracts are subject to prior approval as
provided in Section 10.

D. The Deparﬁnent shall not issue a certificate of authority if it determines that the PBM or any
principal thereof is not competent, trustworthy, financially responsible, or of good personal and
business reputation or has had an insurance license or pharmacy license denied forcause by
any state

E. A PBM shall maintain a fidelity bond equal to at least 10 percent of the amount of the funds
handled or managed annually by the PBM. However, the Department may require an amount in
excess of $500,000 but not more than 10 percent of the amount of the funds handled or
managed annually by the PBM. A copy shall be provided to the Department.

Section 6. Certificate of Compliance issued by Board of Pharmacy.

A. Each PBM seeking to become licensed in the state must submit its plan of operation for
review in a format to be fumished by the Board of Pharmacy.

B. The Board will review the submission in order to determine if it.complies with the Pharmacy
Practice Act. The Board shall promulgate rules and regulations concermning, but not limited to,
the format required, the filing fee, the requirements for re-certification and any other information
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that it may require to complete its review. The fees collected shall be used solely for the
purpose of regulating PBMs.

C. if the PBM’s filing meets with Board approval, it shall be issued a Certificate of Compliance.
Subsequent material changes in the plan of operation must be filed with the Board.

Section 7. Disclosure of ownership or affiliation and certain agreements.

A. Each PBM shall disclose to the Department any ownership interest or affiliation of any kind
with: any insurance company responsible for providing benefits directly or through reinsurance
to any plan for which the PBM provides services; or any parent companies, subsidiaries and
other entities or businesses relative to the provision of pharmacy services, other-prescription
drug or device services or a pharmaceutical manufacturer.

B. The PBM must notify the Department in writing within five {5) calendar days of any material
change in its ownership.

C. Every PBM shall disclose the following agreements:

1. Any agreement with a pharmaceutical manufacturer to favor the manufacturer's products
over a competitor's products or to place the manufacturer's drug on the PBM's preferred list or
formulary, or to switch the drug prescribed by the patient's heaith.care provider with a drug
agreed to by the PBM and the manufacturer;

' 2. Any agreement with a pharmaceutical manufacturer to share manufacturer rebates and
discounts with the PBM or to pay money or other economic benefits to the PBM,

3. Any agreement or practice to bill the health plan for prescription drugs at a cost higher than
the PBM pays the pharmacy,

4. Any agreement to share revenue with a mail order or intemet pharmacy company and

5. Any agreement to sell prescription drug data including data concermning the prescribing
practices of the health care providers in the state.

Section 8. Maintenance of records; access; confidentiality; financial examination.

A. ‘EveryPBM shall maintain for the duration of the written agreement and for 2 years
thereafter books and records of all fransactions between the PBM, insurers;covered persons,
pharmacists and pharmacies. ‘

B. The Department shall have access to books and records maintained by the PBM for the
purposes of examination, audit and inspection. The information.contained in such books and
records is confidential. However, the Department may use such information in any proceeding
instituted against the PBM or insurer.

C. The-Commissioner shall conduct periodic financial .examinations of every PBM in this state
to ensure an appropriate level of regulatory oversight. The'PBM shall pay the<cost of the
examination which shall be deposited in a-special fund to provide all expenses for the
regulation, supervision and examination of all.entities subject to regulation under this Act.

Prepared by National Community Pharmacists Association
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Section 9 Annual statement and filing fee required.

A Each authorized PBM shall file with the Department an annual statement on or before March
1* The statement shall be in such form and contain such matters as the Department prescribes
and include the filing fee established by the Depariment. It must include the total number of
persons subject to management by the PBM during the year, number of persons terminated
during the year, the number of persons covered at the end of the year and the dollar value of
claims processed.

B. The statement shall disclose all incentive arrangements or programs such as rebates,
discounts, disbursements, or any other similar financial program or arrangement relating to
income or consideration received or negotiated, directly or indirectly, with any pharmaceutical
company, that relates to prescription drug or device services, including at a minimum
information on the formula or other method for calculation and amount of the incentive
arrangements, rebates or other disbursements, the identity of the associated drug or-device and
the dates and amounts of such disbursements.

Section 10. Contracts; Agreements must be Approved; Prohibited Provisions.

A No person may act as a PBM without a written agreement between such person and the
PBM.

B. A PBM shall not require a pharmacist/pharmacy to participate in one contract in order to
participate in another contract. The PBM shall not exclude an otherwise qualified
pharmacist/pharmacy from participation in a particular network solely because the
pharmacist/pharmacy declined to-participate in another plan or network managed by the PBM.

C. The PBM must file a copy with the Department of all contracts/agreements with pharmacies
for approval not less than thirty (30) days before the execution of the contract/agreement. The
Department shali consult with the Board on the criteria prior to promulgation. The contract shall
be deemed approved unless the Department disapproves it within thirty (30) days afier it is filed.

D. The written agreement between the insurer and the PBM shall not provide that the
pharmacist/pharmacy is responsible for the actions of the insurer or the PBM.

E. All agreements shail provide that when the PBM receives payment for the services

of the pharmamstfpharmacy that the PBM shall act as a fiduciary of the pharmacy/pharmacist
whoprovidéd the services. The PBM shall distributesaid funds in accordance with the time
frames provided in this Act.

Section 11. Disclosures to Covered Person and Authorization for Substitutions.

A. When the services of a PBM are utilized, the PBM must provide a written notice
approved by the insurer to covered persons advising them of the identity of, and relationship
between, the PBM, the insured and the covered person.

B. The nofice must contain a statement advising the covered person that the PBM is
regulated by the Department and has the right to file a complaint, appeal or grievance with the
Department concerning the PBM. The notice shall include the toll-free telephone number,
mailing address and electronic mail address of the Department.
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C. The notice must be written in plain English, using terms that will be generally
understood by the prudent layperson and a copy must be provided to the Department and-each
pharmacist/pharmacy participating in the network.

D. When a PBM requests a substitute prescription for a prescribed drug to a covered individual
the following provisions apply:

(1) The PBM may substitute a lower-priced generic and therapeutically-equivalent drug
for a higher-priced prescribed drug.
(2) With regard to substitutions in which the substitute drug costs more than the prescribed
drug, the substitution must be made for medicat reasons that benefit the covered individual. If a
substitution is being made under this subparagraph, the PBM shall obtain the approval of the
prescribing health professional or that person’s authorized representative after disclosing to the
covered individual the cost of both drugs and any benefit or payment directly or indirectly
accruing to the PBM as a result of the substitution and any potential effects on a-patient’s health
and safety including side effects.
(3} The PBM shall transfer in full to the covered entity any benefit or payment received in any
form by the PBM as a result of a prescription drug substitution under subparagraph (1) or (2).

Section 12. PBM Responsibilities to the Covered Entity.

A. A PBM shall provide to a covered entity all financial and utifization information requested by
the covered entity relating to the provision of benefits to covered individuals through that
covered entity and all financial and utilization information refating to services to that covered
entity. A PBM providing information under this.section may designate that material as
confidential. Information designated as confidential by a PBM and provided to a covered .entity
under this-section may not be disclosed by the covered entity to any person without the.consent
to the PBM, except that disclosure may be made when authorized by a court.

B. A PBM shall disclose to the covered entity all finantial terms and arrangements for
remuneration of any kind that apply between the PBM and any prescription drug manufacturer
or labeler; including, without limitation, rebates, formulary management and drug-switch
(substitution) programs, educational support, claims processing and pharmacy network fees that
are charged from retail pharmacies and data sales fees.

C. A PBM shall disclose to the covered entity whether there is a difference between the price
paid to retail pharmacy and the amount billed to the-covered -entity for said purchase.

D. The covered entity may audit the PBM's books and records related to the rebates or other
information provided in sections A through C. ‘

E. A PBM shall perform its duties exercising good faith and fair dealing toward the covered
entity.

Section 13. PBM Responsibilities to Pharmacist/Pharmacy.

A. A pharmacist/pharmacy may not be terminated or penalized by a PBM soiely because of
filing a complaint, grievance or appeal as permitted under this Act.

B. A pharmacist/pharmacy may not be terminated or penalized because it .expresses
disagreement with the PBM’s decision to deny or limit benefits to a Covered Person or because
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the phamacist/pharmacy assists such Covered Person to seek reconsideration of the PBM’s
decision or because the pharmacist/pharmacy discusses alternative medications.

C. Prior to the terminating a pharmacy from the network, the PBM must give the
pharmacy/pharmacist a written explanation of the reason for the termination at least 30-days
prior to the termination date unless the terminaticn is based on the (i) loss of the pharmacy’s
license to practice pharmacy or cancellation of professional liability insurance or {it) conviction of
fraud.

D. Termination of a contract between a PBM and a pharmacy or pharmacist, or termination

of a pharmacy or pharmacist from a PBM's provider network shall not release the PBM from the
obligation to make any payment due to the pharmacy or pharmacist for pharmacist services
rendered. ‘

Section 14. Medication Reimbursement Costs; Use of Index Required.

PBMs shall use a current and nationally recognized benchmark to base the reimbursement paid
to network pharmacies for medications and products. The reimbursement must be determined
as follows:

A. For brand {single source) products the Average Wholesale Price (AWP) as listed in'First Data
Bank (Hearst publications) or Facts & -Comparisons {formerly Medispan).correct and current on
the date of service provided shall be used as an index.

B. For generic drug {(multi-source) products, Maximum Allowable Cost {MAC) shall be
established by referencing First Data Bank/Facts & Comparisons Baseline Price {BL.P). Only
products that are compiiant with pharmacy laws as equivalent and generically interchangeable
with a Federal FDA Orange Book rating of “A-B” will be reimbursed from a MAC price
methodology. If a mulii-source product has no BLP price, then it shall be {reated as a single
source branded drug for the purpose of determining reimbursement.

Section 15. Timely Payments to Pharmacists/Pharmacies; Audits.

A. If a PBM processes claims via electronic review then it shali electronically transmit
payment within seven calendar days of said claims transmission to the pharmacist/pharmacy.
Specific time limits for the PBM to pay the pharmacist for ali other services rendered must be
set forth in the Agreement.

B. Within 24 hours of a price increase notification by a manufacturer orsupplier, the PBM must
adjust its payments to the pharmacist/pharmacy-consistent with the price increase.

C. Claims paid by the PBM shall not be retroactively denied or adjusted after seven days from
adjudication of such claims except as provided in paragraph D below. In no case-shall
acknowledgement of eligibility be retroactively reversed.

D. The PBM may retroactively deny or adjust in the event.{i) the original-claim was submitted
fraudulently; (ii) the original claim payment was incorrect because the provider was aiready paid
for services rendered, or (jii) the services were not rendered by the pharmacist/pharmacy.

E. The PEM may not require extrapolation audits as a condition of participating in the contract,
network or program.
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F. The PBM shall not recoup any monies that it believes are due as a result of the audit by -
setoff until the pharmacist/pharmacy has the opportunity to review the PBM’s findings and
concurs with the results. If the parties cannot agree then the audit shall be subject to review by
the Board.

Section 16. PBM Prohihited Practices.

A. A PBM shall not intervene in the delivery or fransmission of prescriptions from the
prescriber to the pharmacist or pharmacy for the purpose of: influencing the prescriber's choice
of therapy; influencing the patient's choice of pharmacist or pharmacy; or altering the
prescription information, including but not limited to, switching the prescribed drug without the
express authorization of the prescriber.

B. No agreement shall mandate that a phannacistlpharmacy change a-covered person's
prescription unless the prescribing physician and the covered person authorize the pharmacist
to make the change.

C. The insurer and the PBM may not discriminate with respect to participation in the network or
reimbursement as 1o any pharmacist/pharmacy that is acting within the scope of his or her
license or cettification.

D. The PBM may not transfer a health benefit plan to another payment network unless it
receives written authorization from the insurer.

E. No PBM may discriminate when contracting with pharmacies on the basis of co-payments
or days of supply. A contract shall apply the same coinsurance, co-payment and deductible to
covered drug prescriptions filled by any pharmacy, including a mail order pharmacy or
pharmacist who participates in the network.

F. No PBM may discriminate when advertising which pharmacies are participating pharmacies.
Any list of participating pharmacies shall be complete and all inclusive.

G. No PBM may mandate basic record keeping by any pharmacist or pharmacy that is more
stringent than required by state or federal laws or regulations.

. Section 17. Complaint Process.

A. The Department and the Board shall each adopt procedures for formal investigation of
complaints concerning the failure of a pharmacy benefits manager to comply with this Act. .

B. The Depariment shall refer a complaint reeceived under this Act to the Board if the comp!alnt
involves a professional or patient health or-safety issue.

C. The Board shall refer a complaint received under this chapter to the Department if the
complaint involves a business or financial issue.

Section 18. Adjustment or settlement of claims; compensation of PBM.

Compensation to a PBM for any claims that the PBM adjusts or settles on behalf of an insurer

shall in no way be contingent on claims experience. This section does not prohibit the
compensation of a PBM based on total number of claims paid or processed.
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-Section 19. Regulations.

The Commissioner and the Board may promulgate regulations to carry out the provisions of this
Act. The regulations may include the following: definition of ferms, use of prescribed forms,
reporting requirements, prohibited practices and enforcement procedures. The regulations shalt
be subject to review in accordance with general rules of administrative rulemaking and review of
regulations. :

Section 20. Applicability of other laws and regulations. (DRAFTING NOTE: Use
existing code sections to define the enforcement process inciuding, grounds for license
revocation, fines, suspension and reinstatement. If the State has an unfair trade
practices act and/or a privacy/confidentiality act then this Act should be subject to those
provisions. If not then this Act must include prohibitions against discrimination, false and
misleading advertising and protections for privacy/confidentiality of covered person
information.}

Section 21. Separability.

If any provision of this Act, or the appliéation of the provision to any person or.circumstance
shall be held invalid, the remainder of the Act, and the application of the provision {o persons or
circumstances other than those to which it is held invalid, shall not be affected.

Section 22. Effective Date.

This Act shall be effective (insert date). In order to continue to do business in this state, a PBM

must obtain a Certificate of Authority from the Department within_ninety (90) days after the
effective date of this Act.
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Introduction

Good afternoon Senator Kruger, Assemblyman Farrell and members of the
Committee. My name is Neal Lane, | am member of AARP’s New York
Executive Council. With me today is Bill Ferris, our State Legislative
Representative for New York. AARP is a membership organization with over 2.6
million members in New York State. | would like to thank you for allowing us to
speak today about AARP’s views on the health care portion of the Executive

Budget.

| would like to focus our remarks today on three basic areas that are very
important to our membership: prescription drug access and affordability, health

care access and affordability and home- and community-based long-term care.

Executive Rx Budget Proposals

Maijor Cut to EPIC

Creating and maintaining access to affordable prescription drugs is a
fundamental goal of AARP. For several years, AARP has been tracking the
price of prescription drugs through its national Rx Watchdog Reports which
reveal startling trends in the cost of prescription drugs. According to our Rx
Watchdog Reports, for the past 8 years, brand name prescription drug costs
have been steadily rising from nearly double to triple the rate of inflation.

Numerous health care studies have similar findings and many experts agree that




prescription drug coverage can produce cost offsets from reductions in non-drug
services, such as hospitalization and emergency room visits. (See attached

AARP Public Policy publication.)

Brand name drugs

Figure 1: Average Annual Percent Change in Manufacturer Prices for Widely Used Brand
Name Prescription Dirugs Continues to Grow in 2009
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Note: Analyses for 2008 and 2009 exclude Zyriec 10 mg tablets, which began to be sold over-the-counter (that is, without a
prescription) in January 2008. Shaded bars indicate years when Medicare Part I was operational.

With that said, it is very upsetting that the Governor is proposing to eliminate the
EPIC and Medicaid “wrap around coverage.” The “wrap around” covers
prescriptions drugs that Medicare Part D prescription drug plans will not pay for.
The Governor’s plan to eliminate the wrap will result in a budget cut of over $35
million dollars this year and over $57 million dollars next year in the EPIC

program. The impact on the Medicaid program is $4.3 million dollars this year




and $5.1 million dollars next year. We respectfully request that the Legislature

reject these proposals.
We believe the elimination of the “wrap around coverage” could mean many
older adults will not get their medicine and will literally walk away from the

pharmacy counter empty handed.

We simply can not let this happen.

AARRP believes this proposal greatly contradicts the assurance made by New
York State in the past that EPIC and Medicaid would be there for enrollees when
Medicare Part D plans won't pay. New York State should not go back on its
commitment to a vulnerable population. The average EPIC enrollee is 78 years
old and on four prescriptions. EPIC currently provides coverage to over 320,000
low to middle income seniors. In addition, since the EPIC program was
combined with Medicare Part D, it has saved New York more than $400 million
dollars over the last several years. AARP has long supported that some of this
savings should be used to expand the EPIC program by lowering the age and

raise the income eligibility limits.

Rx Gift Restrictions

Governor proposes to codify the pharmaceutical industry’s code of conduct which

governs the marketing of their products to physicians. Currently, the industry’s




code is voluntary and not overseen or enforced by any state or local authority in

New York.

The proposed law would focus on the interactions between pharmaceutical
companies and health care professionals and would be enforced by the New
York State Department of Health. The proposal would ban any cash payments
or cash equivalents, entertainment, sporting event tickets and lavish dinners, as
well as require accurate promotional materials that reflect the balance between
risks and benefits of industry pharmaceutical products. This code of conduct

budget language would exclude prescription drug samples that benefit patients.

Pharmaceutical companies, in many instances, influence physicians to prescribe
new, high-cost brand name drugs when equally effective, less expensive
versions may be available. In 2002, PhRMA developed a code of conduct to
govern their interactions with health care professionals. This code, updated in
2009, is completely voluntary and companies have full discretion whether or not
to adopt these standards. If adopted, there is no enforcement on the part of
PhRMA, and individual companies simply certify annually that they have policies
and procedures in place to foster compliance. It is unclear at this time if any
enforcement actions have ever been taken by any company since the code was

originally adopted.




We believe the pharmaceutical industry should not have any difficulty complying
with this proposal since it is largely their code of conduct language that the
Governor has proposed to be codified. If the drug industry is following their code
as claimed, this law should have no negative economic impact on New York

State or the pharmaceutical industry in any manner.

The evidence is clear: doctors and other health care professionals’ prescribing
practices are indeed influenced by the elaborate, targeted promotions of the
pharmaceutical industry. This marketing promotes the newest, most expensive
brand name drugs when equally effective, less expensive drugs may be

available.

According to a January 2006 article in the Journal of the American Medical

Association (JAMA), entitled “Health Industry Practices That Create Conflicts of

Interest,” approximately 90% of the $21 billion marketing budget of the

pharmaceutical industry continues to be directed at physicians. Additionally,

according to an April 2007 article in the New England Journal of Medicine,
entitled “A National Survey of Physician Industry Relationships,” 94% of the

surveyed physicians reported having a relationship with pharmaceutical sales

representatives and close to 30% of those surveyed received payments from

drug companies for consulting and giving lectures.




Evidence-based research should be the guide to prescribing the most effective
prescription drugs for patients, not sales pitches, gifts and payments from
manufacturers to physicians. Drugs should not be prescribed based on the fact
that they are new and heavily promoted, but rather on the basis of their

effectiveness and vaiue in treating a disease or condition.

New York has a paramount interest in passing this market reform proposal to
eliminate the undue influence pharmaceutical marketers have over prescribing
decisions. At a time when the New York State health care budget is under
enormous pressure from medical inflation and an ailing economy, this simple,
straightforward proposal to reduce financial conflicts of interest will improve
medical care for patients and save money for taxpayers who fund prescription

drug programs, including Medicaid and EPIC.

We strongly urge you to include this proposal in a final budget.

Executive Health and Long-Term Care Proposals

Medicaid

AARP also believes that Medicaid cuts to institutions and home care as proposed
by the Executive budget should be scrutinized very closely to ensure that the
ability of nursing homes and home care agencies to deliver quality services is not

jeopardized. AARP has been vigorously lobbying the Obama Administration and




Congress for increased FMAP to help New York and other struggling states with

their Medicaid costs.

Home Care — Personal Cap

' would also like to highlight the personal care services cap that is included in the
Governor's Medicaid cuts. The Budget would require seniors and people with
disabilities who need more than 12 hours of Medicaid personal care or
Consumer-Directed Personal Assistance Program (CDPAP) aide services per
day, on average, to switch to the Managed Long Term Care program, the
Nursing Home Transition and Diversion Waiver program, or the Long Term

Home Health Care program.

AARP believes that limiting personal care is penny wise and pound foolish.
Cutting these services could result in the placement of individuals in an
institutional setting at a higher cost, and a greatly diminished quality of life, if the

program were restricted.

In addition, this proposal could affect workers as well. Workers will not be able to
continue to provide services in the setting of the consumer’s choice and there will
undoubtedly be significant disruptions in services for the consumers. Does the
state really want to limit the available workforce when workforce shortage is

frequently identified as a significant problem in long term care?




The attempt to restrict personal care hours is not new; it has been tried
numerous times over the years. |t is a result of the State's failure to address the
problem of over-utilization. We need to confront the problem where it exists
instead of capping personal care hours for those individuals for whom these

services are necessary and appropriate.

We believe the remedy to this problem, is to have an effective case management
component that works with the consumer and their informal supports to

developed a person- centered plan of care.
Limiting personal care hours will end up increasing reliance on nursing home
care, increase Medicaid expenditures and diminish the quality of life for those

who would have otherwise been able fo remain in the community.

Nursing Home Quality Pools

The Governor proposes to implement the $50,000,000 nursing home quality pool
that was authorized as part of regional pricing on April 1, 2009. The quality pool
would be funded through a redistribution of existing nursing home funding. AARP
is in stroﬁg support of this proposal and we recommend that the Legislature

accept this proposal.




LTC County Nursing Home Demonstration

The Budget proposes a five-county demonstration program that encourages
counties to transform their nursing home beds into home and community-based
services. This has been a long held position by AARP that the state should
invest and create more of a balance between funding for institutional care and
home and community-based services that are preferred by the majority of older
people. However, we believe that there needs to be some clarifying language
added to give priority to home and community based services that are non
medical in nature such as social adult day care and supports for families caring

for individuals in their home.

Assisted Living

The Governor's budget allows more nursing home beds to be converted to the
Assisted Living Program (ALP). This continues the Executive’s proposal from
last year to eventually convert 5,000 beds. AARP is in full support of New York
phasing out excessive institutional beds in favor of community-based assisted
fiving so long as these new beds are not exempted from the NYS Assisted Living
Reform Act (ALRA). Currently the ALP, which predominately serves Medicaid

eligible people, is exemnpt from the ALRA.

The ALRA is an unprecedented consumer protection law in New York that
defines assisted living and establishes strong uniform consumer protections and

disclosures for assisted living residents.




AARRP strongly believes the Governor's proposals would unintentionally create a
two-tiered assisted living system in New York. Low-income assisted living
residents would be governed by an inferior set of rules while non-Medicaid
assisted living residents would benefit from the strong consumer
protections and disclosures under the ALLRA. These consumer protections
include a comprehensive individualized service plan, a uniform residency

agreement and the ability of the assisted living resident to age in place.

AARP believes that the consumer protections provided by the ALRA should be
available to aff New Yorkers regardless of where they reside on an economic
scale. As you know, New York does not have different standards and protections
for residents of nursing homes depending on payment source. Similarly, we

believe New York should not have different standards for assisted living.

Thank you again for allowing AARP to testify today on both the negative and
positive impacts of the Governor's Health and Medicaid Budget proposals.

We would be happy to answer any questions.

Thank You.
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My name is Lara Kassel. | am the Coordinator of Medicaid Matters New York (MMNY), a
statewide coalition of over 130 organizations representing the interests of those most affected
by Medicaid discussions. On behalf of our coalition members and the over four million
Medicaid consumers we represent, thank you for the opportunity to address you today.

Medicaid Matters NY sees this year’s Executive Budget on Health and Medicaid as a
mixed bag. At this time of unprecedented fiscal crisis, the Governor has maintained his
commitment to community-based, person-centered services in many ways. He has, however,
proposed to save money by making cuts in ways that are unacceptable and incongruous with
the “patient first” agenda.

As the voice for New York’s Medicaid consumers, MMNY is always concerned about cuts
to New York’s public insurance programs. However, we have never maintained that any cuts
are unacceptable, particularly in this time of economic crisis. Our position is that Medicaid cuts
can be accomplished in ways that actually strengthen the program and avoid harm to the low-
income New Yorker’s that depend on Medicaid to access vital services.

The state’s Medicaid expenditures have increased recently, and that is not surprising,
given the-economic'downturn. The state shoild be as prepared as possible for this type of
increase as the fiscal crisis continues. MMNY supports the state’s efforts to obtain additional
support from the Federal government to sustain the system, while constantly strivingto make
the system work better by buying quality.

MMNY believes that the way to assure the best possible outcomes in reshaping policy
and allocating funds is to include the voices and concerns of Medicaid consumers as part of the
discussion. This Administration, as well as Members of the Legislature, has already
demonstrated a willingness to work with stakeholders in a spirit of partnership that we hope
will continue.

Consumer Access

Making sound policy and balancing budgets only works to the benefit of everyday New
Yorkers when.consumer priorities are realized. That is the heart and-soul of the Medicaid



Matters mission. Along with the Spitzer and Paterson administrations, the Legislature has
demonstrated a commitment to the health and safety of consumers in many ways,-especially in
the face of seemingly insurmountable administrative obstacles. We expect thatsame
commitment will continue in enacting a responsible, accountable budget this year.

The following are items proposed by Governor Paterson in this year's Executive Budget
that would directly impact consumers: :

Simplification

MMNY has long been a leader in efforts to make the public health insurance application
and renewal processes as streamlined as possible. Many key simplifications have already been
enacted, and we support the proposals in this year’'s budget that would take us further in this
direction.

Two proposals reduce required documentation, which is mcredlbly burdensome for
consumers to produce at the time of application or renewal. : :

e Individuails enrolled in community-based long term care would be allowed to attest to
their income, residency and resources at recertification. Previous simplification efforts.
have not included people using long term care, so this is a long-overdue measuire.

¢ Documentation would no longer be required for interest income, as long as the amount
does not make the person ineligible for coverage.

Three other proposals authorize the state to take advantage of cross-agency data
matching for children and adolescents. Allowing state agencies to share database information
would alleviate documentation requirements on the part of consumers and their advocates,
making it easier to get and keep coverage. : - -

e Express lane eligibility would authorize the state to automatlcailys..nroll achild in
Medicaid or Child Health Plus if he or she has already been found to be.eligible for
anetherpublicprogram with similar eligibility requirements, such as food stamps or
subsidized child care.

s The budget would authorize the state to use social security numbers for data matching,
easing the burden of showing original documentation for children and adolescents.

¢ The Department of Health would have another database with which to verify income by
working with the Department of Taxation to access tax records.

Any mechanism that makes it easier for the Department to verify that a person is
eligible for coverage means that the consumer-gets a Medicaid card in their-hand more quickly,
allowing them to access what they need. We support all of these streamlining proposals in the
budget.

Family Health Plus
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The Family Health Plus Employer Buy-In has now been made more broadly available.
The Governor’s budget includes rate-setting provisions to move implementation forward.
While we see potential for the program, the budget does not go far enough in achieving
affordability. We urge more aggressive action by the state to address high premiums and out-
of-pocket costs.

Prescription drugs

State Medicaid law has long exempted certain classes of drugs from the preferred drug
program (PDP), thereby prohibiting use of prior authorization as a means of restricting access to
any of these types of life-saving medications. The four classes of exempt drugs —
antipsychotics, antidepressants, antiretrovirals (HIV treatment), and antirejection drugs {post-
organ transplant surgery) — should continue to be broadly available. They are drugs that
warrant unmitigated access because of their unique nature.

This year’s budget banks a small amount of savings for administrative actionthe
Department of Health plans to take to.garner pharmaceutical manufacturer supplemental
rebates on the four historically-exempt classes of drugs by adding them to the PDP. These
~ drugs warrant guaranteed unrestricted drug access for the particularly vulnerable people who
rely on them.

The budget does not propose to change the law as it relates to prior authorization for
these four classes of drugs. It is our concern, however, that moving to attain rebates for these
drugs moves us one threatening step closer to requiring that they be subject o prior approval,
in order to ensure meaningful rebates in the future. While a-“prescriber prevails” process exists
in the law for drugs included in the PDP, we know thatthe process is not foolproof. MMNY is
strongly opposed to subjecting any medications within the fourclasses of exempt drugs to prior
approval. :

.- -Another-pharmacy issue-of concern to-MMRNY is:presented by theprovisions-inthe
budget that would eliminate the Medicaid and Elderly Pharmaceutical insurance Coverage
program (EPIC) coverage that wraps around Medicare Part D. When the Medicare prescription
drug benefit took effect, many people faced barriers when attempting to access medications.
Medicaid wraparound coverage was initially much more.comprehensive than it is now. In
recognition of the.gains we have made in helping the elderly and disabled negotiate the
complex Part D benefit, New York reduced the Medicaid coverage to the four classes of drugs
discussed earlier: antipsychotics, antidepressants, antiretrovirals {HIV treatment), and
antirejection drugs (post-organ transplant surgery).

Similarly, the EPIC wraparound coverage has been tooled back as Part D coverage has
improved. EPIC no longer functions as a payer of first resort on drugs.covered by Part D.
Instead, EPIC pays only when a Part D plan denies coverage, and EPIC staff is authorized to
pursue Part D plans when they deny payment for EPIC members. £PIC hassaved over $7
million for £EPIC members and the-EPIC program in the last 18 months through pursuit of Part D



plans. Of appeals initiated by EPIC staff, approximately 1,900 of the initiated appeals have been
won.

While the Department maintains that eliminating these already minimal wraparound
programs would not affect very many people, the protections they afford to the few they help
are critical. MMNY is strongly opposed to realizing savings on the backs of elderly anddisabled
New Yorkers, and opposes elimination of the Medicaid and EPIC wraparound protectionto

Medicare Part D.

Physical and occupational therapy and medical supplies

The Governor’s budget would require prior approval of physical therapy and
occupational therapy. It would alsc impose additional controls on payment for medical
supplies, including incontinence supplies, wheeled mobility products, shoes, diabetic supplies,
hearing aids, and oxygen delivery systems.

We oppose these proposed measures to require additional constraints on access to
physical therapy, occupational therapy and medical supplies. The Department of Health has
indicated that it wishes to restrict access to physical and occupational therapy to those for
whom normal functioning would be restored. This means that people with disabilities who
require such services to maintain their functioning or prevent development of secondary
conditions will not have access to vital supports that underpin their independence. When less
expensive services are denied and functioning deteriorates and health is threatened, these
individuals will end up requiring hospitalization and institutionalization at far.greater expense,

State agency efficiencies

The Office of Taxpayer Accountability Interagency Task Force Eliminations bill includes a
provision that would eliminate the Medicaid Managed Care Advisory Review Panel (MMCARP).
- We understand the Governor's desire to streamline state agency-proceedings-to save the state
money. Maintaining hundreds of task forces, advisory panels and commissions is very-costly,
and given the state of our economy, it makes sense for the proceedings of some of these bodies
to be discontinued, as they may no longer serve a distinct purpose. The MMCARP, however, is
not one of those bodies.

The MMCARP is an essential forum for discussions that impact people who must rely on
Medicaid managed care for the care and services they need. It is the sole mechanism by which
the public.garners information about the Department’s activities related4o managed care, and
it serves as an important way for.consumers and their advocates to air their«concerns about
managed care and how it impacts them.

As the state moves the majority of New Yorkers on Medicaid into managed care, it is
incumbent upon the Department of Health to maintain the deliberations of the MMCARP. In
the last year, the Department has implemented statewide mandatory-enroliment for all SSI-



related Medicaid recipients. Many districts struggled with implementation, and through the
MMCARP, the state stepped in to monitor and suspend enroliment in several parts of the state. -
The state is now poised to mandate enrollment of HIV-infected Medicaid consumers, despite
concerns about specialty access, provider education, and lack of special needs plans. MMNY is
strongly opposed to elimination of the MMCARP at this critical juncture.

Comprehensive benefits

Some have said that in austere budget times, the Medicaid benefit package should be
cut. Critics say that the state should not be paying for what Federal Medicaid law terms
“optional” Medicaid services. Use of the word “optional” to refer to these services is an
unfortunate misnomer. The services considered “optional” are by no means optional to the
people who rely on them for their health, safety and independence. The list includes
prescription drugs, eyeglasses, dental care, hospice, home-care, medical equipment (like
oxygen tanks and wheelchairs), and many other essential provisions.

The state has an inherent obligation to continue to provide a meaningful benefit
package under Medicaid. The Governor and the Legislature have long recognized that Medicaid
consumers are particularly hard-pressed to pay out of pocket for services that are eliminated,
and thus will inevitably go without. Our low-income working families and most vulnerable
individuals would suffer long-term consequences as well as more immediate acute care needs
as a result. We urge you to maintain New York’s commitment to comprehensive Medicaid
coverage.

Increasing the Medicaid fraud target

The Governor’s budget would increase the Medicaid fraud target by $300 million. It is
up to the state to investigate potential fraud in the Medicaid program, and it is prudentfor the
Office of the Medicaid Inspector General {OMIG} to have broad authority in how to reach the
targets set by the-Gevernor and Legislature. However;the-OMIG’s unlimited, blanket authority
has resulted in particularly difficult and inappropriate audit practices.

Investigations of individual Medicaid beneficiaries lack transparency and reliable
procedures. Since they are outside of the fair hearing process, individuals do not have access to
the claims against them and are often refused documentation supporting the allegations made
against them. Consumers and their advocates have reported abusive treatment by
investigators. Language barriers, cultural incompetency and-general misunderstanding have led
to myriad problems and enormous discrepancies in how individuals are treated by local district
investigators. It is understandable that the state has an obligation to-go after fraud in the
Medicaid program, but people should be treated fairly, equitably and with dignity in
investigations. Although these investigations are initiated by local districts, the OMIG sets the
tone. Since many individuals who have been investigated were actually-eligible or relied on bad
advice from a local district or.enroller, the imposition of civil penalties should be rejected.
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In addition, auditing of providers has become unusually onerous. Community-based
clinics, independent living centers, and other providers have reported spending tens of
thousands of dollars and innumerable staff hours preparing for and going through OMIG
investigations. In some cases, the audits have been dropped mid-stream, so the providers have
spent time, money and staff resources for no reason. ‘Going after fraud is important, but
draining the resources and energy of community-based, safety-net providers that could be
better spent on providing services is inappropriate.

Hospitals and clinics

Governor Paterson’s budget reflects the Administration’s. commitment to making public
doilars pay for the best possible heaith delivery system in New York State, continuing the
premise of the “patient first” reimbursement reform agenda. MMNY has strongly supporied
that agenda from its inception in the 2008-09 state budget because of the-goals of efficiency,
measured good outcomes, and consumer access:

While this year’s budget does not make significant investments to further reform the
system, we trust that in less slim budget times, the Governor and the Legislature will resume
the commitment to invest in charity care and primary care.

Charity care

MMNY is extraordinarily pleased that the Governor's budget proposes to fund hospital
charity care on units of service to the uninsured. This is a marked improvement over what was
enacted previously, which is a 90/10 distribution — 90% of funding based on antiquated
accounting methods that are not transparent, 10% based on how many uninsured people were
actually served. Not only does it make sense for the money to-go to hospitals that are-serving
the patients for whom the pool is intended, but in this tight budget climate, it also makes fiscal
sense for the state to be able to accuratelytrack how state dollars are being spent.

As transparency and accountability are built into charity care funding, it is incumbent
upon the Department of Health to adequately.enforce Manny's Law, which stipulates the
provision of charity care. We know that as the Department's staff roles shrink, enforcement
will become more difficult. However, monitoring is crucial. One example of the need for
enforcement is the discrepancy between different types of services provided. Recent data has
shown that hospitals provide more uninsured care in the emergency room than in clinics
because emergency services are required by the federal Emergency Medical Treatment and
Active Labor Act. Clinic services should be as-easy to get as.emergency services, and they are
vitally important for follow-up care after someone has been to an emergency room.

It is unfortunate that the Governor wants to-cut hospital charity-care funding overall.
We understand that the state is in dire fiscal-straits, but as the number of uninsured rises,
charity care funding should be increased or at the very least sustained.



As we have said time and again, cuts of any sort must be done with an.eye toward
" protecting the health care safety net, the providers that serve high numbers of people who use
Medicaid and the uninsured. The Governor’s proposed cut to charity care does not do that.

Charity care for clinics was not cut in this year’s budget. However, a 2% cut was made
to the diagnostic and treatment centers {D&TCs} charity care pool last year. Clinics are often
where low-income people turn when they lose their insurance. At a time when the number of
uninsured people continues to rise, D&TCs should be supported for-continuing to serve the
most vulnerable New Yorkers.

Primary care

Significant strides have been made over the pastcouple of yearsto improve aceess to
quality primary and preventive care. Moving Medicaid dollars to community-based primary
and preventive care by reforming reimbursement methodologies and rewarding quality by
providing Medicaid enhancements are major accomplishments. MMNY is pleased that the
administration did its best to maintain support for previous investments in this year’s budget.

In addition, MMNY supports the Governor’s proposal to create 100 new slots for the
Doctors Across New York program, the goal of which is to provide incentives for physicians to
practice in medically-underserved areas throughout the state. The funding would come from a
redistribution of the way hospitals are paid for indirect medical education. There would be 50
new slots for physician lcan repayment and 50 for.grants for physician practice costs.

MMNY has supported the concept of the Doctors Across New York programesince it was
originally proposed because it aims to spend public dollars to provide greater access to health
services by New Yorkers across the state. In better budget times, we would advocate for the
program to be expanded to cover mid-level practitioners, like nurse practitioners, and
specialists, like dentists and psychiatrists.

Long Term Care

MMNY has been an ardent proponent of efforts by the state to make Medicaid payment
drive quality, efficiency and value. This administration has slowly begun to see the importance
of directing resources toward lower-cost, higher:satisfaction home- and community-based long
term services and supports. MMNY has urged commitment to some key principles for
achieving meaningful long term care reform, such as:

e Realizing consumer preference for and <cost-effectiveness of personal.care assistance
and consumer-directed services;

¢ The need to eliminate county-to-county disparities in what is provided by Medicaid;
and, _

e Recognizing the state’s legal obligations underthe Americans with-Disabilities Act and
the 1999 Supreme Court Olmstead decision,



The Governor’s budget abides by these principles in some-cases, but wholly violates
them in others. The administration has indicated that they must address the growth in
spending in Medicaid long term care services without a comparable increase in numbers of
people served. However, balancing the budget-should not be done at the peril of people’s
health and independence.

Personal care cap

The Governor has proposed to cap personal care and consumer-directed services at 12
hours per day. Anyone needing more than 12 hours per-day would be required to switch to
another option — the Nursing Home Transition and Diversion Waiver, the Long Term Home
Health Care program, or Managed Long Term*Care. MMNY opposes this proposal.

Targeting people with the most significant needs who are already being served in the
best, most cost-effective way does not make sense. it threatens the ability.for people tostay in
the community, rather than turning to nursing facilities because the alternative programs
would inherently be inappropriate or unavailable to the peopie with the most need.

This proposal would be a step backward in achieving the.goal of spending Medicaid
dollars in the best possible way for the most vulnerable people.

Financial burden of community-based providers

Balancing a state budget during dire fiscal times is no.easy task. However, MMNY urges
the Governor and the Legislature to avoid cuts that will reduce-consumer aceess to.community-
based services and supports.

The budget would achieve savings by continuing the elimination of the trend factor
which was enacted in the Deficit Reduction Plan in December 2009, and by increasing provider
assessments.. Governor Paterson-has emphasized the importance of access 4o care and services
in the community. Home care and personal care are provided to community residents under
their own roofs, allowing them to remain in their homes. If possible, the budget must protect
the safety-net long term care providers that serve the frail, the elderly and people with
disabilities.

County Long Term Care Financing Demonstration Program

The budget would authorize five.counties to participate in this program, which would
allow them to reinvest funding from downsized county nursing facilities into community-based
options, while guaranteeing care for those for whom.community-based options do not.exist.
MMNY supports this proposai.

This idea indicates that the-state knows the importance of spending publicfunding in
the best way possible.



Moving Forward

In closing, MMNY encourages you to help safeguard care and-services that are.genuinely
“accessible and comprehensive for all New Yorkers. We recognize that in tough budget times,
making the right decisions is not easy. Please consider MMNY and the Medicaid consumers we
represent throughout your deliberations, and think of us as partners in your-efforts. We are
available to you at any time to discuss these matters further, and we thank you for your time.

For more information, please contact Lara Kassel, Coordinator of Medicaid Matters New
York at lkassel@cdrnys.org or 518-320-7100.
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Good afternoon. My name is-Cathy Roberts and | am a senior paralegal who
‘focuses on health and public benefits issues at the Empire Justice Center.

" With offices in Rochester, Albany, White Plains and on Long Isiand, Empire
Justice Center provides backup, training and support for the legal services offices across
the state that represent low-income New Yorkers. We also undertake policy analysis,
legislative and administrative advocacy, provide legal representation to low income New
Yorkers on an individual basis and inselect class actions to improve the way the law

_impacts those we serve. Empire Justice employs staff attorneys and paralegals
specializing in Health and Medicaid, public benefits, Supplemental Security Income (55I)
and Social Security Disability (S5D) benefits, education, public and subsidized housing,
legal issues affecting low income immigrants and people living with HIV and AIDS,
consumer law, demestic violence and civil rights.

In our health policy analysis, we look for trends in the probiems faced by
consumers in public health programs statewide, and identify opportunities for systemic
improvements. We then work to make those changes possible through administrative
and legislative advocacy, utilizing the-courts and class-action litigation as a last resort.

Empire Justice is a steering commitiee member of both Medicaid Matters NY
and the New York State Medicare Part D Consumer Coalition. From this health
consumer perspective, there is no question that the-Governor’s Health Budget moves us
in the right direction. Low-income uninsured New Yorkers should see their access to B
Hospital Financial Assistance increase as changes in funding formulas incentivize
hospitals 16 accept more charity care applications. And low-income persons across New
York will see their access to public health coverage improve as a result of proposalsto
simplify enrollment. '

Empire Justice Center fully supports these critically important advances — and
applauds the Commissioner and his staff for their creativity.in using scarce resources,
and their steadfast commitment to putting patients first. We are pleased to see that the
budget includes proposals designed to move forward with the Family Health Plus Buy-in
program — which holds potential as a bridge between public.coverage and affordable
private insurance. We caution however, that the budget language regarding the Buy-in
does not-go far enough. The program will remain out of reach unless premiums can be
lowered significantly. :

We must also register concern about the ‘Governor’s cost savings proposals in
the areas of pharmacy services, personal care and fraud recovery. Some of these
proposed changes take us in the wrong direction by imposing barriers to medically
appropriate care and discouraging enrollment by members of.culturally diverse
populations.

Empire Justice Genter Testimony |




Finally, we strongly oppose the budget’s proposed.elimination of the Medicaid
Managed Care Advisory Review Panel (MCCARP), one of the few health policy advisory
panels with several seats occupied by consumer advocates.

CHARITY CARE

Empire Justice Center enthusiastically supports the Executive Budget’s proposal
to reform distribution of indigent care or charity care funds, although we are coneerned
about the overall proposed cut to indigent care of $286 million. New York still has 2.4
million uninsured New Yorkers; many of these are very low-income people. Inevitably,
some face serious health challenges each year and need financial assistance in orderto
access care from hospitals and other providers. New York’s indigent care pool makes it
possible for hospitals to respond to this need. We hope that the Governor will revisit
funding levels should the need prove to be higher than currently projected.

- We are very pleased with the Governor’s changes to how the money that
remains in the indigent care pool is distributed. As numerous reports have detailed,
New York has lacked a transparent and fair system for distributing funds from its
indigent care pool. Hospitals utilize complex and variable accounting methods to report
their indigent care costs, and are allowed to roll bad debt into the final reports. Last
year’s budget recognized the hard work of a bi-partisan commission on indigent care
reform and required that a portion of the indigent.care funding provided in 2009 go out
according to a new formula developed by the Commissioner. This year’s budget takes
us further on the path to enhancing the fairness and accountability of funding for
hospital charity care. :

This year’s budget calls for 100% of the funding for non-major public hospitals4o
be distributed according to the new formula. The new formuia ensures that hospitals
are reimbursed according to actual units of care provided to actual uninsured patients.
Hospitals that.would experience.significant funding losses as a-result receive payments
over several years from a pool set aside for transition needs.

This charity care funding reform accomplishes two very important.goals. First, it
levels the playing field and ensures fairness in the system. Hospitals will be reimbursed
only for services actually provided.

Second, it provides an incentive for hospitals to actually provide charity.care.
This incentive, unfortunately, is sorely needed. Although New York has had a financial
assistance law requiring hospitals to provide charity care for several years now, Empire
Justice continues to receive reports, both upstate and on Long Isiand, of barriers that
low-income New Yorkers encounter when they try to access that care.
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We hear about unemployed applicants for charity care who are turned away
because they have not filed income tax returns and thus cannot prove thatthey have no
income. We hear of applicants with income that, although they provide pay stubs to
document the amount of their income, are turned away because they cannot provide
several years worth of tax filings. We hear of applicants waiting months for a-response

_to applications they have filed. We hear of applicants who are required to apply for
Medicaid before applying for charity care, and thus, face-collection actions before their
charity care applications are considered. Although we are able to take some of these
cases and help applicants overcome the barriers imposed by hospital procedures, we
fear that many more people go without help and thus go without financial assistance
that they do qualify for and should be receiving.

We urge you to support the Budget’s proposed changes to Public Heaith Law
2907-k and put long overdue reform into our distribution of indigent care funds.

STREAMLINING AND SIMPLIFICATION

in recent years, New York has been on the forefront of streamlining and
simplifying enrollment in its public health insurance, helping many low-income families
gain access to primary and preventive care in their communities. This year, the
Executive Budget capitalizes on opportunities presented by recent federal legislation to
maximize efficiency in the enrollment process for children and extends simplifications in
paperwork at recertification to more adults. '

The budget contains several proposals that encourage inter-agency cooperation
to help find and enroll eligible children and reduce documentation requirements. First,
the budget allows the Health Department to automatically.enroll a child in Medicaidor
Child Health Plus if they have been found to be eligible for another similar public benefit
program such as food stamps, school meals or subsidized child care. The budget would
also-allew-the Health Department to work-with-the Department of Taxation te verify an
applicant’s income through tax records. And finally, although federal law will now
require original identity and citizenship documentation for the Child Health Plus
program {effective July 1, 2010}, the budget would allow for data-matching ofsuch
documentation using Social Security numbers,

For adults, the budget extends recertification simplification measures aiready in
place for most recipients to adults who need long-term care serviges in the community
(although not for those needing residential care) by allowing them to attest o income,
residency, and resources at recertification. It also allows adults to attest to income
generated by interest.earnings, provided overall income is within the-eligibility levels.

We enthusiastically support these important steps forward in program
simplification. We applaud the Governor and the Health Department for-continuing to
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think proactively and creatively to keep administrative costs down and our children and
their parents healthy and productive.

PHARMACY SERVICES

The Governor proposes cutting back on the prescription drug coverage currently
in place for low-income elderly and disabled New Yorkers. Currently, both Medicaid and
EPIC offer some level of “wrap around” coverage for medically necessary drugs that -
beneficiaries are unable to access through their Medicare Part D plans. Both of these
wrap around programs were more comprehensive during the initial roll-out of the
~ Medicare Part D program. What remains of the wraps continue to provide critical
protection for some of the most vulnerable of the medically needy and shouid not be
eliminated.

EPIC wrap

EPIC’s wrap will pay for Part D drugs denied by a beneficiary’s Part D plan, but
only after the treating physician hascertified that the drug is medically necessary. EPIC
 staff are then authorized to pursue appeals on the beneficiary’s behalf against the Part

D plan and hold the plan accountable for drugs that'should have been covered. Since
‘the Part D maximization project went into effect in October 2008, "EPIC has successfully
pursued over 1,900 “first level” appeals. EPIC’s appeals project has-generated about
$7.3 million in savings to NYS EPiC and |ts«enroﬁees

- Elimination of the limited Medicaid and EPIC wraps will inevitably harm low-
income seniors as well as those eligible for both Medicare and Medicaid by preventing
them from receiving medically necessary medications. The'Governor proposes this
elimination based, in part, on the presumption that Medicare Part D plans now function
efficiently and effectively, and are capable of providing the necessary-coverage for New
York’s low-income seniors and other dually eligible Medicaid beneficiaries.
Unfortunately, there is no clear indication that Medicare Part D plans have, inthe words
of the New York State Department of Health, “grown up.”? Even with recent
improvements, Medicare Part D remains a complicated and.confusing program that is
difficult for many beneficiaries to navigate. Erroneous denials occur frequently and the .
appeals process is often poorly understood by beneficiaries. As a result, Part D
beneficiaries often forecro necessary prescription-drugs.

The strength of the EPIC wrap is that it both maintains important consumer
protections AND contains a mechanism to pursue-the Part D plans for payment. In this
way, the'EPIC wrap provides an important protection for New York’s low-inrcome seniors

! Report by Mike Brennan to the Medicare Savings-Coalition, December 3, -2009.
? Budget Briefing for Medicaid -Consumers, New York State Department of Health, January-25,2010.
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unable to mount successful appeals on their own. In addition, by pursuing appeals
~"against the Part D plans themselves, EPIC ensures that New York State does not
inappropriately assume costs that should be borne by the pians.

_ While CMS has strengthened Part D beneficiaries’ rights to “transition”
medications (providing temporary coverage of medications for new enrollees and
existing enrollees, if the plan changes its formulary), there will still be individuals falling
through the cracks if they do not understand how or are unable to navigate the
appeals/exception request process so that they can continue receiving their medication
after their transition supply ends. ' '

When the Part D plans themselves fail to follow the rules, many, many people
are adversely affected. Just one year ago,"CMS sanctioned two national plans {both
operating in NYS), for recurrent, pervasive contract violations. According to the Wall
Street Journal, thousands of seniors enrolled in one of the sancticned plans “found they
~ couldn’t fill or renew prescriptions for drugs to treat chronic heart failure, seizures,
asthma and other medications,” because of systemic computer problems which the plan
failed to address.’

The other sanctioned plan, Wellcare, improperly denied prescription drug access
to hundreds, if not thousands, of beneficiaries during January 2009, accordin'gto-CMS.
About 800 of the 2,500 complaints CMS received involved “immediate need” cases —
usually people out of their medications. In CMS’s sanction letter, Wellcare was also
cited for substantial violations in their processing of Part D-related appeals, including:

¢ Failure to properly forward adverse claims decisions to the Independent
Review Entity

e Failure to timely notify members about decisions of expedited
reconsiderations :

e _Failure to timely implement successfully.appealed decisions

¢ Failure to correctly distinguish between appeals and-grievances.

All of these lapses negatively impacted beneficiaries’ ability to attain medically
necessary medications.

While CMS did eventually intervene and'issue formal sanctions, preventing the
plans from enrolling any new members until the violations were.corrected, substantial
harm had already occurred. Here in New York, Medicaid and EPIC provided a
prescription safety net to Wellcare and Wellpoint_enrolliees caught in this mess.
Removal of this vital protection will put vulnerable New Yorkers at risk-of similar harm in
the future.

3 “Wellpoint penalized for botching drug benefits,” Wall Street Journal, January 14, 2009,
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‘DOH has justified ending the £PIC wrap under the rationale that EPIC is-covering
drugs when “clinically effective, lower.cost aiternatives” are typically on a plan’s Part D
formulary. However, EPIC only provides wrap coverage after the Part D plan has denied
coverage and the person’s physician has deemed the drug to-be medically necessary.

Not oniy are there wide-spread and well-documented problems associated with
specific Part D plans, but the reversal rate of Part D plan denials on the whole suggests
that plans frequently deny medically necessary prescription medications that should
have been approved in the first place. Data provided to CMS by Maximus, the Part D
Independent Review Entity (IRE), confirms that for cases that reach the reconsideration
appeal stage and receive a hearing decision on the merits, Maximus reversed the plan’s
decisions in 53% of the cases overall, and in 59% of the cases involving a plan’s
utilization management requirements. Off-formulary exception requests are granted by
Maximus 48% of the time.® This means that plans are improperly denying coverage
more than half the time, at least for cases reachiing the reconsideration appeal stage --
the third level of appeal. EPIC’s own success rate at winning firstievel appeals is more

-illuminating still. Out of more than 2,500 appeals filed since the program’s inception in
October 2008, EPIC has won 1,900 of them, or fully 75%.

Medicaid wrap

Medicaid also has wrap coverage, but on a much more limited basis. It covers
only four categories of drugs — anti-psychotics, anti-depressants, anti-retrovirals, and
anti-rejection drugs. These are medications recognized as critical for'severe conditions
which are prone to serious complications should treatment be interrupted. The
Medicaid wrap provides a critical safety net for our most vulnerable dual.eligibles by
covering these medications when they are denied by the Part D plan.

DOH has indicated that the Medicaid wrap affects very few beneficiaries (1% or
less). . It.is our.understanding that the current. Medicaid .wrap system does NOT . have a.
Part D maximization component — meaning that the pharmacist can bill Medicaid
directly without first having to bill the Part D plan. We believe that maintaining the
wrap is.critical as a safety net measure, but recommend that Medicaid add .edits to the
EMEDNY system to ensure that the Part D plan be billed first. Even if relatively few
beneficiaries will need to utilize the Medicaid wrap, the potential harm to those
beneficiaries is too great if we remove the wrap altogether.

It is crucial that New York maintain its prescriptionsafety net. The current EPIC
and Medicaid wrap systems were.carefully crafted by the Legislature and the<Governor
in the past, to ensure important-consumer protections and4o hold the Part D plans

4 ”’act Sheet: PartD Reconsideration Appeals Data — 2007.” Avalable at:

tto://www.cms.hhs, govZMedPrescngtDrugAganr:ev[O? Reconsiderations.asp. {Data is from-2007, the

most recent year for which data is available.)
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accountable. Don’t remove it. If anything, add additional resourcesto €PICto allow
them to pursue appeals beyond the initial level.

PERSONAL CARE CAP

Empire Justice is very concerned about the proposal in the executive budget to
cap the number of hours of personal care available to Medicaid recipients. While we
"understand the need to restrict home care to that which is medically necessary, we feel
this goal is best achieved by careful attention to.assessment procedures rather than an
across the board cap.

Last year, in response to data demonstrating geographic variance in utilization of
personal care, the Health Department developed a pilot program establishing
Assessment Centers to assist local districts in standardizing authorization of personal
care hours. The pilot will take place in three counties beginning this year and is likely to
yield both promising assessment tools, and some understanding of the dynamics
underlying county variation. The pilot should be.given some time to operate and yield
resuits before an across the board-cap is instituted.

The cap proposed this year is 12 hours. It will apply to both recipients of
personal care, which is utilized more heavily in New York City, and recipients of
Consumer Directed Personal Assistance, which is more common upstate.
Unfortunately, the cap is likely to impact those in the community most at risk of
institutionalization — elderly and disabled recipients with severe disabilities due to
quadriplegia, advanced Parkinson’s disease, multiple sclerosis, stroke, Alzheimer’s
disease and other impairments — who need an aide to attend to them at some point
during the night as well as during the day.

The Health Department maintains that Medicaid recipients who have needs
beyond the cap will still be able to_receive the.care they nsed. The budget propesal
would allow more than 12 hours of aid service, but only for.enrollees in one of New
York’s waiver programs. We fear that this solution will not be practical for all of those at
risk of institutionalization, for several reasons.

First, none of the waivers that would serve as alternatives allow enroliees to
direct their own care in the manner allowed under the Consumer Directed Personal
Assistance Program, or CDPAP. CDPAP was established in New York In 1980, and just
last year the Legislature expanded the program significantly in recognition of the cost
savings benefits involved when consumers take charge of scheduling, training and
supervising their aides. The program also achieves-cost-savings because it allows aides
to provide care otherwise required by nurses under the Nurse Practice Act. CDPAP has
been very popular upstate, particularly in Monroe-County. The program proviges

Empire Justice Center Testimony | ' - : :



valuable jobs for relative and friend caretakers of disabled persons, jobs that-cannot
necessarily be replicated by traditional home care agencies.

Second, not all of those currently using CDPAP or personal care will be able to
transition into the waivers-because of different limitations inherent in each waiver
program. The Lombardi program cannot meet the needs of those who need more than
eight hours of aide service per day because an individuai cost cap applies fo this home
and community-based waiver program. The AIDS Home Care program will be accessible
only to those individuals who have an HIV/AIDS diagnosis. Managed Long Term Care
Programs are financed by capitated payments to managed care organizations, none of
which look favorably upon enrolling large numbers of high need members. In fact,
advocates report that clients in managed long term care who fate increased needs over
time tend to switch to the personal care program in order to obtain the care they need.

The budget allows those with needs above the cap two other alternatives. They
can receive services through a Certified Home Health Agency (CHHA), or they.can
transition into the Nursing Home Transition and Diversion Waiver (NHTDW). Here
again, the barriers are significant. CHHAs are prohibited by law from billing Medicaid for
patients who lack “skilled nursing” needs and instead need help only with activities of
daily living. The NHTDW has been haunted by administrative barriers since its inception
over two years ago.

To date, very few people are enrolled in the NHTDW program, and in some areas
of the state, providers are not available at all. Problems include duplicative approvai
systems for both providers and consumers at the-county and state level, lack of
standardized training for providers, redundant and cumbersome paperwork, and
extensive delays. The program is capped at 5,000 enroliees. The program was intended
to help persons trapped inside nursing homes transition out+to the community. Even '
though the budget purports to set up a state funded NHTDW program for overflow, it
runs completely.contrary-to the purpose of the-program to-fill slots with-persons already
succeeding in the-community.

In sum, the budget proposal for capping personal care hours does not provide
meaningful alternatives for those with high needs and thus places them at risk of
institutionalization. As such it not only compromises the state’s ability to comply with
the U.S. Supreme Court’s ruling in Olmstead,’ it:compromises our ability to shift.care
from expensive institutional settings to the community settings most people prefer.

* Olmstead v. L.C., 527 U.S. 581{1999}, holding that the unnecessary institutionalization of peopie with
disabilities is a form of discrimination prohibited by the Americans with Disabilities Act of 1990{ADA) and
that a public entity must adminster services to individuals with disabilities in the most integrated setting
appropriate to their needs unless doing so would fundamentally alter the.entity’s service system,

Empire Justice'Center Testimony | ' Page 9



FRAUD RECOVERY

While we recognize the need to pursue Medicaid fraud and the tremendous
fiscal value of large recoveries from high volume providers, we do not support the
budget’s proposal to add civil penalties to the amounts already recoverable, and are
concerned about the potential chilling effect of culturally insensitive investigations that
target members of vulnerable communities. -

We receive reports of fraud investigations against individuals who are far from
fluent in English and have received very little assistance in understanding the questions
asked on applications. We receive calls on behalf of recipients facing fraud
investigations because of resources that should have been exempt. Others tell us they

-tried to report changes in income after applying only to be told by district workers to
wait for recertification to produce the information. Safety net institutions report
aggressive and antagonistic pursuit of recoveries for inadverent billing-errors in
programs like dental clinics, which are desperately needed in many parts of the-state.

" Too often, individual recipients facing fraud investigations are left in the dark
concerning the process. They have no clearidea of the evidence that would be
presented against them and what opportunity, if any, they would have to defend
themselves. Civil or criminal prosecutions are not well suited to address the due
process rights of low-income Medicaid beneficiaries at risk for losing not only their
health care services, but their limited financial income and/or freedom as well.

While the state must and should pursue potential fraud by large institutional
providers and drug manufacturers, for the most part taxpayer resources should not be
directed to pursuit of low-income individuals or safety net providers. If such
investigations are undertaken, they must be conducted with appropriate sensitivity to
the situation’s cultural and financial complexities — or we will drive away the very
populations.and providers.that.our-Medicaid-program sheuld-be embracing. -

ELIMINATION OF MMCARP

Empire Justice Centerstrongly opposes the executive budget proposal to
eliminate the Medicaid Managed Care Advisory Review Panel, known as MMCARP.
While we understand the need to-consolidate functions and eliminate unnecessary
commissions whenever possible, the timing could not be worsefor elimination of one of
the few standing advisory panels that includes-consumer advocates as members.

- New York is aggressively expanding requirements for all Medicaid recipients to
enroll in Managed Care. Last year we saw the expansion-of mandatory managed.care
for all SSi-related Medicaid recipients, a population that is.either-elderly or disabled and
thus presents special challenges interms of negotiating the complexities of Medicaid -
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managed care — a system in which specialty networks can varyconsiderably, key
services; such as mental health and pharmacy are carved out, and where-enrollees must
. choose a plan or face auto-enrollment.

“Changes to the program continue at a relatively rapid pace, and MMCARP has
provided a critical means of communicating these changes to the constituents of the
members of the panels, both plans and consumers, as well as a means for questlons and
concerns to be relayed to Health Department'Staff

For example, the Center for Medicare and Medicaid Services {CMS) has just
approved addition of persons with HIV to New York’s mandatory managed-care
program. While the Health Department has not yet identified a date for
implementation of this newest expansion of the program, consumer populations are
concerned about the lack of Special Needs Plans for those with HIV, and the lack of
provider networks in many areas of thestate.

This past year several upstate counties and New York City experienced extremely
high auto-assignment rates for individuals with disabilities newly mandated into
managed care. Fifteen counties experienced rates in excess of 20%, the highest level
considered acceptable by CMS. More than half of those counties reached auto-
assignment levels of over 30%. High auto-enrollment rates are an indication that-county
outreach to consumers needing to choose a managed care plan are far from suceessful.
Auto-enrollment also indicates a lack of consumer awareness and involvement in
transitioning into managed care, which makes disruptions in‘services and-even coverage
far more likely.

MMCARP responded to these high auto-enrollment rates by requesting
‘information and investigation, which led to intervention by the Department of Health
.and suspension of auto-assignment in several.countjes. While the Health Department

has been very.responsive to requests from-MMCARP-members, and has-worked hard to
bring down auto-enrollment rates, mechanisms for ensuring this accountability would
have to be re-invented were MMCARP 1o be dissolved.

Looking forward, we can hope to see more innovative-service delivery options
integrated into New York’s Medicaid managed care program, such as the promising
Medical Homes initiative currently under development. Such initiatives present a more
proactive role for MMCARP. The panel’s unique partnership of plan representatives,
provider organizations,-consumer advocates and Health Department staff have no other
mechanism for working together to develop policies for managing-care in New York’s
Medicaid-related programs.

While we would not-oppose some changes to the statute that created MMCARP
in order toensure fresh representation and-perhaps more realistic output, we would

Empire Justice Center Testimony | : 4 Psge
11



very much oppose complete elimination of a panel-so important for-consumer
education and input into state policy initiatives.

Conclusion

Thank you for the opportunity to present testimony about the Governor’s
Executive Budget Proposal for fY 2010-2011. Should you have any questions, please do
not hesitate to contact Cathy Roberts in our Albany office at 518-462-6831, x112, or
Trilby de Jung in our Rochester office at 585-295-5722.
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Good Morning. My name is Joan Siegel and I am the Senior Policy Associate for Health-and
Mental Health at Citizens’ Committee for Children of New York (CCC). CCC is a 66-year-old
privately supported, independent, multi-issue child advocacy organization. CCC does not aceept
or receive public resources nor do we provide direct service or represent a sector or workforce.
For 66 years CCC has undertaken public policy research, community education and advocacy
activities to draw attention to what is or is not for working for children in New York and to
advance budget, legislative, and policy priorities—all with the goal of-ensuring that children are
healthy, housed, educated and safe. I would like to thank Chairman Farrell and Chairman Kruger
and members of the Assembly Ways and Means and Senate Finance Committees for this

opportunity to testify on the Governor’s Executive Budget for Fiscal Year 2010-2011.

It is clear that New York’s troubled economy and staggering budget deficit demand long-term
structural budget changes and not short-term fixes. That said, while all New Yorkers are reeling
from the downturn, few are likely to be hit harder than poor children and their families. We must
not allow this year’s budget to eliminate the safety net that is needed to.ensure-a generation of

vulnerable New Yorkers reach their full potential.

Goveror Paterson’s $134 billion Executive Budget proposes to close a $7.6 biliion.gap by
raising revenue and reducing state expenditures. While the budget protects many-essential
programs for children and families, we urge you to negotiate an Adopted Budget that goes
further to ensure that needed investments in programs that produce positive outcomes for
children, are maintained in these diﬁﬁcu]t--economié times.

We urge the legislature to negotia‘te a budget that uses faimness as a guiding principle and
considers the effectiveness of programs to make deliberative choices about where the-expense
side of the budget needs to be reduced. For example, instead of zeroing out all programs
currently funded by TANF dollars, we urge you to look at those programs individually and
restore those that are cost-effective and produee outcoimes that will save the state money in the
long-run——including home visiting programs, alternative to detention and ircaresration
programs, the Advantage After School Program, Summer Youth Employment, child weifare

preventive services, and homelessness prevention services. -All of these programs have



demonstrated that they are &ffective at preventing more costly interventions later-such as-special

education, foster care, juvenile detention and the need o live in homeless shelters.

We also ask the State Legislature to work with the Governor and Metropolitan Transportation
Authority (MTA) to prioritize the restoration of state subsidies for free student MetroCards.
Without this critical student resource, the'584,000 city students who receive free or half-fare
MetroCards would all receive half-fare cards beginning next September and be responsible for
paying the full fare in September 2011. This adds up to an additional expensé of nearly $700 per
student in a school year.' This cut would disproportionately impact low-income students and
families as well as families with multiple school-age children who may already be struggling to
meet the ever-increasing cost of living in New York City, Most alarmingly, these cuts place
students who are already at-risk for 4ruancy and dropping out in greater jeopardy of being
disconnected from the school system altogether, by taking away a basic resource that supports

full attendance and positive school engagement.

Fairness also requires that the State’s.2010-2011 Budget is not balanced by shifting-costs to
counties in general, and New York City specifically. Mayor Bloombexrg has estimated that the
Executive Budget would impose $1.3 billion in cuts and New York City and lead to almost
19,000 layoffs to a workforce providing critical services to New York City residents. Piease do
not forget that this is a very difficult budget-year not only for the'State but for the counties as
well - it is unfair and disingenuous forthe State4o balance its budget by shifting-costs for
essential serviees to the counties. CCC urges the State Legislature and the Governor 10 negotiate
a budget that maintains a balance of shared responsibility so that counties are not forced to cut
essential services. We strongly urge you to reconsider proposals that would-€liminate New York
City’s AIM (the only county for whom this is proposed), shift $51 million in mandatory-summer

special education costs, and shift $§55 million for adult homeless shelters.

! In 2008, the cost of the student $239 million MetroCard subsidy program was-shared between the-city and state at $46 and'$45
million respectively. In 2009 however, the state share feli to'$6 million. “Students See Hard Future If Free Fares Are’Ended.”
New York Times, December 17, 2009,



In addition, we urge you to support revenue-generating proposals, particularly those that wiill
improve the health and well-being of New Yorkers. CCC strongly supports imposing an excise
tax on sugar-sweetened beverages as a means to take a critical step-towards addressing childhood
obesity and the associated illnesses such as diabetes and heart disease. In addition, wesupport
increasing the tax on cigarettes by $1 per pack, which is estimated to prevent 100,000 children
from becoming smokers. We also urge you to ‘consider increasing the excise tax on beer, a

beverage often marketed to youth and a contributor to alcohol-related illnesses and addictions.

Tumning to proposals related to the Health budget, CCC is pleased that the Governor’s Proposed
State Budget for 2010-11 protects many critical health services for children includingexpanding
Child Health Plus (CHP) benefits to include medically necessary orthodontia and changing
insurance law so that Early Intervention is considered medically necessary and therefore
reimbursable by insurance companies. The monies collected under this last proposal will be
substantial; according to the Governor’s plan private insurance companies pay only 2% of the
total gross E.I costs (about $13 million) even though 44% of 'child{en?receiving E.I-serviees

have private insurance coverage

‘On the other hand, the Executive Budget includes 'several proposals that will havedong-term
né,'gati.ve iﬁpacts on the health and well-being of New York’sChildren. We urge-the legislature
to negotiate a budget with the Governor that rejects the following proposals:

e Imposing a quarterly parent fee for Early Intervention (EI) services for families.
CCC believes that there should be no parental fee and if there must-be one, then the
income threshold for the parent fee should be increased from the proposed 250% of the
federal poverty limit to 400% of the federal poverty limit. Research demonstrates that
every dollar invested in early childhood programs produces $3.78-$17.07 return in
savings, due to decreased crime, decreased child abuse and neglect, and decreased need
for special education or reliance on public assistance. Given these outcomes, it is in the
state’s best interest to ensure that infants and toddlers with needs have access to.Early
Intervention at the earliest possible age and that parents, in particular the poor and
working poor, do not face barriers to accessing these services. CCC does nof want any

infant or toddler to lose out on these critical, ife-changing services because his/her

[



parents are strapped for funds during the economic downturn. Pursuant+to the Article VII
bill, if a parent did not pay the fee for a quarter, the infant or toddler would not onlylose
the services, but also eligibility. This means that should a-family’s-economic situation
change and a parent’s capacity to pay change, the eligibility process would need to be
started all over again, thereby establishing an unacceptable barrier to care.

» Requiring early intervention providers who receive payments of more than $500,000
to bill third party payors prior to seeking payment from localities, including New York
City. Since individual service providers are inexperienced at doing this, they may not bill
correctly (resulting in less money or no money to offset Medicaid costs). Insurance and
Medicaid billing are complex processes — some government agenﬁies have entire units
devoted to this matter. This proposal is unduly burdensome on providers, would delay
funds and thus hinder the providers’ ability to provide serviees to children. The projected
savings is minimal ($0.4 million for 2010-11 and $1.7 million in 2011-12), but will have

significant ramifications on access to serviees for-children.

Finally, we are concerned about children’s continued access to clinic bas,'ed mental health
services as it relates to Medicéid. Publi’ciy funded community-based mental health«linics are the
first intervention i_n the lives of persons with mental health needs and more serious emotional
disturbance and the only means of accessible services for the poor and moderate income New
Yorkers. Typically clinics serve a wide mix of clients who have serviees covered under
Medicaid fee-for-service, Medicaid managed care, and commercial insurance. Historically,
payment rates for mental health services under all these coverage options have not kept pace
with the actual cost of care and to make up for deficit financing, the state has used COPS add ons
to keep clinics whole. The clinic rate restructuring effort underway would improve the rate for
Medicaid fee-for-service patients, while phasing out the COPS paym.eﬁt add ons. Make no
mistake, Medicaid managed care plans and commercial insuranee rates also need tb be
dramatically improved upon if clinics are to survive this transition. Regrettably for children, the
continued disparity in rates across fee-for-service Medicaid, Medicaid managed-care plans, and
commercial insurance also contradicts the intent of mental health parity in Timothy's Law, CCC
is bringing this issue to the legislature's attention so that managed care and commercial insurance

rates are addressed as-clinic restructuring moves forward. It is-essential thatclinic rate



restructuring does not result in children losing access to services needed for mental health

treatment,

In closing, we ask the Assembly and the Senate to negotiate a budget with the Governor that
protects our youngest New Yorkers from paying for this economic downturn for the rest of their
lives. While we appreciate that very difficult choiees about revenue inereases and expense
reductions that need to be made, we urge you to protect the services that will ultimately be less

costly to the children of today and the taxpayers of tomorrow,

Thank you for the opportunity to testify.
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Good Afterncon. My name is HeidiSiegfried and thisdestimony is 'submitted on
behalf of New Yorkers for Accessible Health Coverage (NYFAHC) a statewide
coalition of 53 voluntary health organizations and allied groups who serve and
represent people with chronic ilinesses and disabilities, including caneer, HIV/AIDS,
coghitive impairments, multiplesclerosis and-epilepsy. NYFAHC is a project-of
Center for the Independence of the Disabled, NY. We appreciate the-opportunity
to share with you our thoughts about the New York State’s £xecutive Budget
Proposal and our recommendations.

Because-the conditions affecting.the individuals and families we represent do not
discriminate. between rich and poor, we advocate for accessible, affordable,
comprehensive and accountable health insurance For the privately insured, as well
as those in need of aceess to public insurance programs. In 2010, with New
Yorkers continuing o lose employer based.coverage.-and turning-4o the.direct pay
market and public.coverage, it-is-even more-gritical that the serfously il and
disabled have access to the coverage required to maintain life and heaith.
Urifortunately, there are SFY 2011 proposals that will shift costs to people with
serious illnesses disabilities who-can ill &fford-them. ‘Some- proposals, while
appearing neutral on theirface, will have the result-of encouraging people with
disabilities to seek-services in less integrated and more costly settings:-.emergehcy
rooms, hospitals and nursing homes. These proposals are-certainly in-conflict with
the Gowvernor’'s “patients’ first” agenda. They risk undermining the ‘State's ability to
-comply with federal civil rights faw. They will also undermine the State’s efforts to
achiave savings. '

PROTECT AGCESS TO PRIVATE HEALTH-GOVERAGE

NYFAHC strongly supports the prior approval proposal included inthe ‘Executive -
Budgst. This proposal would: {1) restore the authority of the state
Superintendent of Insurance-to approve health insurance premium-rates by
eliminating the ability of health plans 40 increase health premiums by-simply
filing a rate increase and using it {the alternate “file and .use system™); {(2)
restore public hearings priorto approval when the aggregate increase in
premium for that policy form is more than 10%; {3) increase the minimum
“medical loss ratio” to 85% for individual direct pay and small group
markets from 80% -and 75% respectively.

NYFAHC supports the proposed “medical loss +atio” increase 40 '85%, but
requests that the legislature adopt a “medical foss ratio”-of 90% for
individual policies. This would <reate an -objective standard-that would
force insurers to operate under-simulated market-conditions, improving
efficiency and lowering premiums for all New Yorkers. Even a 90%
“medical loss ratio” still permits 10% of premiums 40 -cover administrative
expenses and -profits.

“Significantly, thesechanges will protect.consumers and -businesses from

unduly burdensome rate increases. But‘more importantly,-they will-cap rate
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increases before they take effect, preventing increases that could Torce
consumers who are most in need from .dropping their-coverage.

The Governor has estimated that this proposal will reduce health insurance
premium increases by 3% and prevent approximately 45,000 people‘from
losing their insurance and moving into avaitable public-health insurance
programs for an annualized savings of $150 million.

While restoring prior approval and increasing the medical joss ratios are an
important first step to addressing the crisis in the direct pay rnarket, the
disaster inthe direct pay market requires additional intervention. New York's
direct pay market has plummeted from over 100,000 in 2000 %o an less than
40,000 today due to premiums that have become unaffordable. The principle
_ reason is that the stabilization {reinsurance) pools'set up to offset the effects-of
high cost medical ¢laims have been underfunded, and now-cover |ess than 40% - -
of claims eligible for reimbursement. While medical €osts have increased
steadily and this market has-experienced an ever-increasing coneentration of
people with high-cost-medical-claims, funding has-not been increased since
2003, :

The Governor's budget unacceptably perpetuates this decreased jevel of

funding, while -continuing to-support another program, Healthy New York, which
has a limited benefit package, which does not mest the needs of people with :
serious illnesses or disabilities. The direct pay market provides-comprehensive
coverage for those needs. NYFAHC believes that the Healthy NY and direct-pay
reinsurance pools should at the very least be aggregated and thensharad

equally between the two markets.

Another way to protect the individual market would be to merge it with the
small group marktet. NYFAHC supports a merger of the direct pay and-small
group-markets which-has been estimated to.reduce.individual premiums by
more than 35% and raisesmall group premiums by 3%. We believe thisis a
necessary stop gap measure to keep-the market functioning.

PROTECT ACCESS TO PUBLIC HEALTH COVERAGE

Reject the proposal to cap Persornal Care and Consumer Directed-Care.
The Executive Budget proposes to limit personal-care-services fo 12 hours
per-day and to.shoehorn recipients requiring services inexcess of this
cap into managed-care programs which have not been desighed for
them. The State anticipates that this will &ffect 5,000 frail-eiderly and severely
disabled individuals and save $30 million in 2011 with annualized-savings of
$48.7 million. NYFAHC is-concerned that implementation will lead to
disruption of-care and backlogs of appiications. “Service gaps during a
transition could force people into nursing-homss. Currently, 5,000.of the
73,000 individuals+eceiving home care or COPAP home <are have such 'severe
disabilities due 4o -advanced Parkinson’s disease, multiple sclerosis,stroke,
Alzheimer's disease, quadriplegia and-other-disabilities, that they need
.assistance-day and night. They are medically-stable, but-need personal.care
New Yorkers For-Accessible Health Coverage 3



services to help them to go tothe bathroom, administer a nebulizer, turn over
in bed {o prevent deadly pressure sores that require hospltahzatlon, or-stay safe

when they wake up at night.

New York State proposes to &ransfer these peopie to alternative programs that
will -simply not be able to maet their needs: {i) Certified-home health agencies
will not accept these individuals because they lack a skilled medical need; {ii)
the long-term home health care program -cannot meet the demands of those
who need more than 8 hours of service because of the individual cap {75% of
the-cost a nursing home for.each.enroliee) that applies to-this program; {iii)
AIDS home care is available only to those with an AIDS diagnosis; (iv)managed
long-term care plans are incented by their.capitated rate -structure to avoid
-enrolling people with higher health needs and-to deny services to those
.enrolled; {v) the nursing home-transition and diversion waiver's development
has been stymied by-<cumbersome provider and consumer papsrwork relfated to
enroliment andservice and.enroliment of so many high nesd individuats would
-exceed the aggregate cost-cap required byfederal law and-the-Governor's -
proposal to supplement the waiver with state funds would both negate cost
*savings and may not-be approved by CMS. These-options are-simply not a
viable solution.

New York-State instituted a demonstration program last year, the Long Term
Care Assessment Centers to replace«county assessment and enroliment
operations. The law mandated the newcenfers to begin operations Yor new .
applicants after January 1,-2010, but that implementation has-been delayed
while the Deparkment.extended its deadline +o-respond fo its Request for
Proposals beyond-October 15, 2009. This-demonstration-should be given an
opportunity fo-show that it-can identify over-utilization and-substitute an
appropriate fevel of service before experimenting -statewide on thousands -of
vuinerable people who-could be-harmed Dy limiting care.

The State’s proposal risks:censure-by thexcourts Tor failure o comply with the
U.S. Suprame Court's 1999 Olmstead ruling. This-decision held:that individuals
with disabilities must be served in-the most integrated setting. New York has
already been found to be in violation-of federal law in another matter and has
failed to-develop an Olmstead plan.

"ENCOURAGE ENROLLMENT IN PUBLIC HEALTH CARE-COVERAGE

‘Support proposals to-reduce documentation +equirements.
TwoExecutive Budget proposalsreduce required -documentation, which'is
incredibly burdensome for-consumers to produce, at the time of application or
renewal. .Documentation would no longer be required for interest income, as
long as the amount.does not make the person ineligible for-coverage.
Individuals enrolled in.community-based fongderm-care would -be aliowed to
attest fo their income, residency and resourees at recertification. Previous
simplification &fforts have not included.people-using long term:care,~so this is a
iong-overdue measure,
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Eliminate the asset test for the ‘SSI population applying to Medicaid
and seeking-community Medicaid. The State has taken many actions to
ease the community Medicaid application process for families and <hildren.
Unfortunately, people with -disabilities and-seniors have been left behind in this
effort. This is an -omission that the State should-correct. .

Expand the facilitated enroliment program for Medicaid to'SSI-ralated -
applicants through community-based disability serving organizations.
For those without disabilities, the facilitated :.enroliment program is an invaluable
resoutce for low-income individuals and families attempting-to navigate the .
‘health insurance maze. However, facilitated enrollers are prohibited by.contyact -
from preparing SSi-ielated Medicaid applications and lack the expertise and the

. community connections to-assist peeple with disabilities. This imporiant

navigational assistance should not be denied to those who would benefit most.

. Easing access to coverage in-this way would surely decrease the.cost of

uninsured care borne by State taxpayers.
PROTECT ACGESS TO HEALTH-COVERAGE

Reject additional constraints on access to physical-therapy,
occupational therapy, and medical supplies.

The Executive Budget proposes requiring -prior approval of physical and
occupational therapy for a savings of $3:5 million and additional.controls on
payment for medical-supplies including: incontinence supplies, whesled mobility
produgts, shoes,diabstic-needie-supplies, hearing aids and oxygen delivery
systems. This means that people with disabilities and-serious ilinesses who
require such servicss to maintain their functioning or prevent development of
-secondary-conditions might not have access to or have only delayed aacess o
vital supports that underpin their independence. When less .expensive servicas
are denied and functioning deteriorates and health is threatened, these
individuals will end up requiring hospitalization and institutionalization at greater
-expense to New-York's taxpayers. : S

Retain the exemption For four classes of drugs from peeferred diug list
(anti-rejection drugs; anti-psychotics; anti-depressants;
antiretrovirals).

The Executive Budget proposas-savings related 4o pharmaceutical
manufacturing supplemental #ebates-on four classes -of drugs that it would add
to the preferred drug list. We-support State efforts-to-seek rebates, but
recommend +ejection of these proposals. These drugs would continueto be
exempt-from prior authorization, for now. However, this action brings the'State
.closer to subjecting the drugs to prior approval. The State-should not yemove
the protection that has-ensured that people with psychiatric disabilities, those
with AIDS and transpiant recipients will be able to obtain-drugs that meet their
neads. It can be-difficult to establish-which -drug will benéfit an individual and it
-can be dangerous to attemptto-switch individuals from a therapy-that is
.effective to one that has both-been tested and failed or whose.ffect is
unknown. New York shotid not tisk the lives of these individuals.

New Yorkers For Accessible ‘Health Coverage . 5



Reject elimination of EPIC and limited Medicaid wrap around to
Medicare Part D Drug coverage. '

The proposed budget provides that the EPIC Part D wrap-around wili no longer
cover the cost of drugs for seniors who are EPIC-eligible when no payment or
reimbursement is made by a Medicare Part D plan. This means that if a patient’s.
Part D ptan changes its drug formulary mid-year or a patient is prescribed a

new drug that is not on the formulary they could experience a.gap in'coverage
and go without the medication. While we agree that Part D-coverage should be
maximized, the better way 4o do this is £o-continue the EPIC program which

- files.appeals- on behalf-of their members for people, whose Part D pian-denies a
- .drug,~coordinating with the prescribing physician when-clinical information is
* required, Since its ineeption on October 1, 2008, over 1900 positive ‘
-determinations have saved the state over $7 m. This figure does not includethe .

projected savings on tefills and new prescriptions for the same drug. Older New -
Yorkers with disabilities and-serious illnesses depend upon:EPIC for life-saving

- drugs. Eliminating Medicare Part D wraparound coverage is putting those who .

need drug coverage the most at risk.

Medicald provides limited wrap around coverageto Part D plans to lower

income people with disabilities for four categories of drugs — atypical
antipsychotics, antidepressants, anti-retrovirals used to treat HIV/AIDS and anti-
rejection drugs used by organ and tissue-transplant recipients -- when a
Medicare prescription plan refuses to pay for them. It is-difficult for peopie with
depression to find a medication or-combination of medications that works for
them. Once they have found an-effective tegime, ‘swikching medications would
mean that some would fall back into depression and be at-tisk of bacoming so
discouraged that they stop all mediation, or even-commit suicide. Any one on
immunosuppressive medications-should not .change from one generic to another
orfrom brand to generic or generic to brand without-doctor's approval and”
supervision. For many seniors and :people with disabilities, these drugs are
essential to managing theircare and it is unacceptable to gliminate this
coverage. People with disabilities and -serious fllnesses are dften not in a
position to pursue an appeal process or may not-be able to get-the help.of thair
treatment providers in doingso. A better way {o maximize Part D-coverage
would be to provide appeals assistance to dual -eligible’s-denied coverage by
their Part D plan. NYFAHC oppose these-changes to £PIC and Medicaid Part D
wraps. It is unacceptable to eliminate this coverage. '

‘EXPAND ELIGIBILITY'FOR PUBLIC HEALTH .CARE COVERAGE

Implement Family Health Pius €mployer Suy-In.

The Family Health Plus-Employer Buy-In has now been made more broadly
available. The Governor's budget includes rate-sefting provisions to move
implementation forward. While we see potential for the program, the budget
does not go far.enough in achieving affordability. ‘We urge more aggressive
action by the state to address high premiums and -out-gf-pocket-costs.

Expand New York'State’s EPIC program to cover.people with
disabilities under the age of 65. Medicare Part D-demands high-cost- -
sharing by-enrollees, and-each plan has its own list-of approved medications,
New Yorkers For Aceessible Hiealth Coverage 6
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leaving out some that are essential fo-certain consumers. For Medicare
beneficiaries over age 65, the state’s Eiderly Pharmaceutical Insurance
Coverage (EPIC) plan fills in these gaps. However, disabled beneficiaries under
age 65 continue to be left out of EPIC. This denies them the protection they
need from the high-cost-sharing and limited selection of medications in the
Medicare drug bengfit. EPIC should be expanded to people under'65 who have

- 5SDI {making them eligible for Medicare) and meet-current EPIC income
- eligibility levels. While EPIC is one of New York's great success stories, its

exclusion of people with disabilities is an injustice that must-be corrected. The

- -combination of high prescription drug needs, fow incomes, and 1ack .of

alternative coverage puts-people with disabifities at great risk.

- Oversight.
Reject proposal,{o-.elimiﬁate Medicaid Managed--Cafe _AdviéoryReview Sy -
- Panel. Cre ) . C

DOH is proposing to.eliminate the legisiatively-created oversight body forthe
State's Medicaid HMO program at a.crifical moment. Auto-assignment vates for
people with-disabilities who rely on*SSI are high. This means that-they don't
have the information or ability to'select a plan.and aren't getting-sufficient help
to do'so. When people with disabilities are assigned.fo a plan instead of
selecting one, their relationships with.doctors and other providers-can be

* disrupted. They become disconnected with.care and the quality of theircare

suffers. Mandatory enroliment for people with psychiatric disabilifies has just
.oecurred and mandatory.enroliment of people with HIV/AIDS is about to oscur.
Public oversight has been an important way to address problems with the

program.

Thank you for your time and consideration.
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The Legal Aid Society appreciates the opportunity to testify at this hearing on funding
for critical Health and Medicaid services in the 2010 - 2011 Executive Budget.

The Society's Health Law Unit operates a State-wide Helpline that assists hundreds of
New Yorkers in need of health care services or health insurance coverage, and those
mired in medical debt. As the economy has worsened, we have experienced a 40
percent increase in the numbers of New Yorkers seeking help with health care
problems.

In addition to providing direct client assistance, our unit provides technical assistance
and training to advocates and consumers throughout the state. We are active members
of coalitions raising consumer concerns including Medicaid Matters New York and the
-Statewide Consumer Coalition on Medicare Part D. We also participate in workgroups
on Medicaid streamiining and simplification, Medicaid managed care, and Charity Care.

The Legal Aid Society recognizes the gravity of the fiscal crisis facing our State. We
greatly appreciate the commitment of the Governor and the Legislature to maintain, and
where possible to increase, access to both health insurance and health care services.
We thank the Governor and the Legislature for continuing to lead the nation in the
provision of public health insurance to low-income New Yorkers.

We are here today in support of several proposals in the Executive budget that continue
the State’s efforts to remove barriers and increase access to health care. We are also
here today to highlight our concerns regarding proposals in the Governor’s budget that
diminish access to health care coverage and services.

Streamlining and Simplification

in these very challenging times, we appreciate the Governor's continued commitment to
easing administrative barriers to enrollment in New York's public health insurance
programs and his commitment to ensuring that all eligible New Yorkers can easily enroll
in public programs.

We urge the adoption of the following proposais in the Executive Budget:

» Express Lane Eligibility provisions allowed under the Children’s Health Insurance
Program Reauthorization Act of 2009 (CHIPRA). Adopting these provisions will
allow the state to make important modifications to existing systems so that
children will not experience gaps in coverage if their parents’ income changes
and they must be transferred between Medicaid and Child Health Plus. Express
Lane will also allow enrollment of children in Medicaid based on their receipt of
food stamps.

» Data matching with the Social Security Administration to satisfy citizenship and
identity requirements for children in Medicaid and Child Health Plus. This
CHIPRA provision removes the burden on parents to produce documents proving
their children’s citizenship and identity when they enroll in Medicaid or Child
Health Plus.
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» Self-attestation of interest income. Currently individuals must provide proof of
interest income when they apply for public health insurance programs. Since the
Department has authority to match with the necessary data bases on these
accounts, it is no longer necessary and unduly burdensome to require paper
documentation from recipients.

» Extend self-attestation of income, resources and residency at renewal to
community Medicaid recipients receiving long-term care service services in the
community. Self-attestation is already in place for all other community Medicaid
recipients, extending this to individuals receiving community-based long term
care services reduces administrative burdens for local districts and recipients.

Primary and Preventative Care

We were pleased fo see the Governor's continued commitment to primary and
preventative care through rate reform and by investing in high need yet underserved
practice areas. We urge the Legislature to support the proposed allocation to the
Obstetrical Access and Quality program and funding for additional physician slots for
the Doctors Across New York program. Both of these programs provide much needed
care to underserved areas.

Early Intervention Fee Proposal

We are disappointed that the Executive Budget once again contains a proposal to
impose fees on parents whose children receive Early Intervention services. The
imposition of fees would be detrimental to all New York families, and would be
particularly devastating for children in foster care.

For decades, New York State has provided Early Intervention services at no cost to
families, in recognition of the fact that it is a cost effective program. Evidence has
shown that children with developmental delays and disabilities who receive Early
Intervention services need fewer special education services later in life, are retained in
grade less often, and in some cases, are indistinguishable from non-disabled
classmates years after intervention.! Conversely, if children do not receive needed
services at an early age, they are more likely to require additional special education
services or more restrictive classrooms when they do arrive at school. They are also
likely to require additional years to complete school, and are less likely to become
productive working adults — all of which ultimately result in higher costs to the public.

The proposed legislation would require families to provide documentation of income and
to pay a sliding scale fee prior to receiving services. The proposed fees range from
$180 to $2,160 per year per child, and would be applicable to any family making more
than 250% of the federal poverty level (approximately $46,000 for a family of three.)
The fee structure is such that low and middle income families would likely be forced to
choose between spending their limited income on critical Early Intervention services or

' See, e.g., http://www.kidsource.com/kidsource/content/early.intervention.html.
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on other basic necessities, such as food, clothing and shelter. Furthermore, families
who are not able to provide proof of income will be required to pay the highest amount
on the sliding scale. This would have a disproportionate effect on children in foster
care, children whose families are homeless, and children of undocumented
immigrants.

The Legal Aid Society represents the majority of children in foster care in New York
City, many of whom are eligible for Early Intervention services. In many cases, parents
are minimaily involved in their children’s lives, making it difficult — if not impossible — to
obtain proof of parental income and payment of quarterly fees. If this legislation were to
become law, many of the state's most vulnerabie foster children would lose access to
Early Intervention services. Additionally, the proposed fee would deter individuals from
serving as foster or adoptive parents for children with special needs.

We urge the Legislature to reject the Early Intervention fee proposal in its entirety. If,

_however, the legislature chooses to move forward with imposing a fee for Early
Intervention services, the proposed legislation should be amended to include an
exemption for children in foster care. Other states, including Arizona, Connecticut, New
Jersey, Texas and Massachusetts, that require parent fees have included such
exemptions in their state laws, regulations and policies.

Hospital Financial Assistance Law

Although we were disappointed to see a $286 million dollar reduction in the Charity
Care pool, we applaud the Governor's commitment to continuing to implement reforms
that ensure that uninsured patients benefit from the State’s Charity Care funds.

New York State distributes close to $850 million annually to hospitals throughout the
state for the provision of services to uninsured patients. Since January 1, 2007,
hospitals have been required to inform uninsured patients that they may be eligible for
financial assistance with their hospital bills. Implementing this law was an important first
step to guaranteeing that these funds are actually used to provide services to the
uninsured. However with few Department of Health staff dedicated to the enforcement
of this provision, many low-income uninsured patients continue to be denied access to
these funds. The reforms proposed by the Governor will require hospitals to actually
provide financial assistance to uninsured patients before they receive allocations from
the State's fund.

Currently only 10% of the funds distributed to hospitals to provide care for the uninsured
are distributed based on actual units of service to uninsured patients. This year's
Executive budget proposes to require 100% of the funds to be distributed to hospitals
based on actual units of service provided to uninsured patients. Even with New York’s
strong commitment to providing health insurance coverage, we only provide coverage to
adults with children up to 150% of the federal poverty level ($1822 per month for a
parent and one child) and adults without children are only covered to 100% of the FPL
($1215 per month for a couple). The charity care rules require that these funds assist
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New York residents with income up to 300% of the federal poverty level. With 2.4
million New Yorkers currently uninsured and increasing numbers of New Yorkers facing
periods of unemployment, it is critical that they not be forced into debt based on
unexpected health needs. Requiring charity care funds to be issued to hospitals based
on actual care provided makes sense from a programmatic perspective — the
Department will be able to track how the money is spent and it makes fiscal sense
because the funds will go to hospitals providing care to uninsured patients. We urge the
adoption of this proposal.

Medicaid Prescription Drug Program

We applaud the Governar’'s decision to preserve access to critical medications for
Medicaid recipients by maintaining their exemption from utilization requirements. With
these protections in place, we support the Governor's proposal to extend the
Department’s authority to negotiate prices with drug manufactures to four currently
excluded classes of medications — 1) atypical anti-psychotics for treatment of psychiatric
conditions like schizophrenia, acute mania and psychotic agitation, 2) anti-depressants,
3) anti-retrovirals for the treatment of HIV/AIDS and 4) anti-rejection medications for
recipients of organ and tissue transplants through the Supplemental Rebate program.

Elderly Pharmaceutical insurance Coverage (EPIC)

EPIC currently provides vital protection to low-income seniors enrolled in Medicare Part
D. Itis no secret that navigating Medicare Part D has been difficult for enrollees across
the nation. Consequently, the current EPIC program which wraps around Part D is
critical to ensuring that seniors do not leave the pharmacy without their prescriptions.
The Govemnor's Executive budget proposes to eliminate this protection by removing the
EPIC wraparound benefit. We think that this is a mistake.

To prevent Medicare Part D plans from shifting costs to EPIC, the Legislature gave the
EPIC program authority to file appeals of denials by Part D plans on behalf of EPIC
enrollees. EPIC has only filing appeals since October 2008 and it has recovered
$7,300,000 in costs based on incorrect denials by Part D plans. EPIC has won more
than 65% of the appeals filed. Instead of eliminating EPIC's wraparound benefit, EPIC
should continue to maximize Medicare Part D by recovering funds expended based on
incorrect denials by the Part D plans.

Medicaid Wrap-around benefit to Medicare Part D

The Governor's Executive budget proposes to eliminate the limited wrap-around benefit
for Medicaid beneficiaries who also have Medicare Part D. New York currently provides
Medicaid wrap-around coverage for Medicare Part D for the same four classes of
medications (atypical anti-psychotics for treatment of psychiatric conditions like
schizophrenia, acute mania and psychotic agitation, anti-depressants, anti-retrovirals
for the treatment of HIV/AIDS, and anti-rejection medications for recipients of organ and
tissue transplants) that the Governor continued exempting from utilization requirements
for the general Medicaid population. This exemption makes sense for regular Medicaid
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recipients and continuing wrap around coverage makes sense for those who are dually
eligible for the same reason - maintaining a treatment regimen and access to these
medications is critical to the health of the recipients who need them.

While we understand that achieving cost-savings is critical in this fiscal crisis, they must
be achieved responsibly and should not place critically ill New Yorkers in jeopardy.
Rather than risk the health of beneficiaries requiring these four classes of critical
medications, the Department should put necessary systems changes in place to ensure
that Medicaid is the payer of last resort. These changes would allow the Medicaid
program to track Part D plan denials and establish the reasons for them. It wouid also
ensure that Medicaid, as is the procedure with all other third-party payers including
Medicare Parts A & B, must be billed only after the third-party payer denies payment. In
addition, the Medicaid program should act on beneficiaries’ behalf in the same manner
as the EPIC program and recover the costs to the program by appealing incorrect
denials by Part D plans.

Personal Care Services shouid not be capped

It is disappointing 1o see the Governor's Executive budget proposal capping Medicaid
personal care and Consumer Directed Personat Assistance Program (CDPAP) services
at 12 hours per day. We urge the Legislature to reject this proposal.

According to the Department of Health, the Governor's proposal will affect
approximately 5000 recipients across the state. Close to 80% of these recipients live in
New York City and about 1000 throughout the State receive their services through
CDPAP. Individuals in receipt of these services have severe disabilities and require
extensive assistance throughout the day and night because of conditions like multiple
‘sclerosis, Parkinson’s disease, stroke, quadriplegia, Alzheimer’'s disease and other
impairments.

While the Administration has worked to ease the administrative burdens of operating the
Medicaid program and to increase access by removing barriers to coverage
experienced by applicants and recipients, people with disabilities have largely been left
out of these advancements. Some examples of this disparity are last year's budget
elimination of the resource test for all recipients except those in the SSl-related category
of coverage. Similarly most Medicaid recipients can now attest to resources, but not
those who require long term care services. Ironically, programs that have been adopted
specifically to assist individuals with disabilities like the Medicaid Buy-In Program for
Working People with Disabilities are difficult to access and to maintain. Although not a
Medicaid program, similar disparities are seen in the State's prescription assistance
program, called the Elderly Prescription Insurance Coverage program (EPIC) tells the
story. EPIC provides assistance to low-income Medicare recipients who are 65 or older,
but does not help recipients under the age of 65 who receive Medicare because of a

disability.

The proposed options for those in need of more than 12 hours of care are not viable.
Although the long term home health program, also known as the Lombardi program, is a
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very good program for many people, it is unclear why it has been offered as an option in
this context. The Lombardi program has an individual cost cap that limits the current
number of hours to recipients to about eight hours per day so by definition it cannot
meet the needs of people who require more than 12 hours of services per day.

Similarly, the AIDS Home Care Program will only be available o those recipients who
have the necessary diagnosis to receive benefits under the program. Implementation of
the Nursing Home Transition and Diversion waiver has been very slow. Approximately
30 people have been enrolled in New York City and only 300 people have been enrolled
statewide since it’'s inception aimost two years ago. Although the Governor proposes to
pay for individuals who do not meet the federal criteria for this program with State only
funds, funding does not address the barriers currently experienced in this program
which are largely related to lack of provider capacity. Finally, managed long term care
plans are offered as a means fo obtain more than 12 hours of care. However, since
these plans receive a capitated rate they currently avoid enrolling high need recipients
like those in need of more than 12 hours of service per day. While the Department has
indicated that it will be increasing this rate it will never be at the level required to actually
cover these services which means that there is a financial incentive for the plans to
reduce hours.

This proposal effectively reverses the slow progress New York has made in coming into
compliance with the 1999 United States Supreme Court decision in Olmstead v. L..C.
which found that under the Americans with Disabilities Act (ADA) services must be
provided in the most appropriate setting to the person’s needs. While it may be
possible for some recipients in receipt of personal care services to add CHHA services
to remain exempt from this proposal it will be impossible for those in the consumer
directed services program. Limiting consumer directed services to 12 hours per day
would effectively eliminate the services that currently allow more than 1000 consumers
with disabilities to live in the community. We urge the Legislature to reject this proposal.

Medicaid Managed Care Consumer Advisory Review Panel

We strongly disagree with the Governor's decision to eliminate the MMCARP. This
body provides critical oversight to the State’s Medicaid managed care and Family
Health Plus program. As the State continues to move additional populations into
managed care, the mission of the MMCARP as defined in the Social Services Law to
determine whether there is sufficient capacity to meet the needs of enrollees, to review
enrollment and auto-assignment rates and to monitor rollouts of new populations
continues.

A continuing problem with the roliout of mandatory enroliment for individuals with
disabilities is auto-assignment. An individual is auto-assigned into a managed care plan
if they fail to respond to the mandatory mailings sent by the local district which tell them
that they must choose a managed care plan. Failing to respond does not always mean
that the person chose not to answer. It often means they did not get the mailing or that
they did not understand what they were supposed to do.
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This past year eight upstate counties had auto-assignment rates for individuals with
disabilities in excess of 30% and seven were in excess of 20%. However, it was not
until the MMCARP began requesting information on this issue that the Department
began investigating the local districts to determine the cause of the problem. As a result
of these investigations the Department suspended auto-assignment in five counties.
Three counties are suspended currently — Albany, Erie and Monroe. In addition, the
Department is awaiting final approval from the Center for Medicare and Medicaid
Services to mandate enroliment of individuals currently exempt because they are HIV+.
The danger of auto-assignment is the disruption of ongoing treatment, for individuals
with HIV on complicated drug regimens disruption in treatment could be devastating. It
is critical that MMCARRP be actively involved in the oversight of this process. Finally, as
discussed above, this year's budget proposes enroliment of individuals in need of more
than 12 hours of personal care services in managed long term care plans which if
adopted will require considerable monitoring.

As increasingly vulnerable populations face enroliment in managed care plans, the
importance of MMCARP a body that contains voices from all parties — health plans,
consumers and providers - is critical. We urge the Legislature to reject this proposal.

Medicaid Fraud

The Governor proposes to place increased emphasis on fraud enforcement, including
the imposition of civil penalties in Medicaid fraud investigations. While we in no way
condone Medicaid fraud, we strongly oppose this proposal. During the past two years
our office has assisted more than 80 individuals under investigation for fraud and have
saved our clients more than $400,000 in alleged overpayments. Although these cases
are not investigated by the Office of the Medicaid Inspector General (OMIG), granting
OMIG the right to impose civil penalties sets the wrong tone for all investigations across
the state.

The investigations we have seen lack transparency and a reliable process. In many
cases clients have come to us because they have been told by the district that they owe
the Medicaid program thousands of dollars, but the agency refuses to provide any
documentation of what they owe or why. Since these investigations are outside of the
fair hearing process, clients do not have access to the evidence the investigation is
based on. In many cases clients come to us not knowing what the claim is against
them, why the agency says they owe money or how much they supposedly owe.

We have found that investigators often allege fraud without analyzing the case.
Investigators lack training in complicated Medicaid budgeting rules and only drop
investigations after our office provides them with copies of the rules. Our office has
represented clients who appear to have resources that make them ineligible for
coverage, but a review of the eligibility rules has shown the resources are actually
exempt for Medicaid eligibility.

The cases we see are not the ones that are featured in the Daily News or The New York
Times. Our clients do not have homes in the Hamptons or grand apartments on the
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Upper Eastside. They are low-wage workers who cycle in and out of work or struggle to
hold down multiple jobs. Many do not speak English. Some are from low-income mixed
status immigrant families where family members with social security numbers help
those less fortunate by holding savings in their bank account or by pooling their money
to buy a property that provides rental income to multiple generations of a family. These
acts of unity unwittingly expose our clients to fraud investigations. Our clients complete
health insurance applications and disclose their resources, but not the resources they
hold for relatives because that money is not theirs even though it is held in a bank
account bearing their name.

Often clients who do not speak English must rely on an oral translation of the
application form. Incomplete transiations and miscommunications result in clients who
are fully eligible for Medicaid or Family Health Plus being investigated for fraud because
they receive Medicaid coverage in the district. In other cases, clients are penalized for
receiving bad advice from local districts. We have clients who attempt to report
changes in eligibility at the time they occur but are told by local district workers to wait
and report these changes when it is time to recertify their case. Generally the client
does not know this is bad advice until they receive notice of a fraud investigation.

These cases are egregious for so many reasons, but the most important is the chilling
effect they are having for potential applicants. At a time of high unemployment and
increased poverty our limited state funds should be directed towards the provision of
services not increasing fraud investigations.

Conciusion

We are extremely grateful to the members of the Assembly and Senate for your
leadership and ongoing commitment to expand access to health insurance coverage
and access to health care services. As the economic crisis worsens, we look forward to
working with you to ensure that New Yorkers are able to obtain medical services.
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From: Ben G Szaro

130 North Pine Avenue
Albany, NY 12203
February 8, 2010

To: Assemblyman Herman D. Farrell, Jr.
Chair, Ways and Means Committee
923 Legislative Office Building

Albany, NY 12248

re: NY Spinal Cord Injury Research Program funding
Dear Assemblyman Farrell:

| am writing concerning Governor Paterson's proposai to end funding for the Spinal Cord Injury Research Program
(SCIRP) administered by the NYS Department of Health (Chapter 338, Laws of 1998).

Notwithstanding the fact that without the funding of such research, there is little hope of relief for people suffering
from this injury and their families, the funding of this program is a wise investment for New York.

Ending it can only be described as shortsighted.

| have been on the faculty at the University at Albany for 19 years and am now a Professor in the Department of
Biological Sciences.

Several years ago, I applied for and received a two year IDEA grant, which cost the program $180,000. This
money was largely spent in the state of New York, thereby helping to fund New York State businesses and jobs:

1) It funded the PhD research and support stipend of a PhD student, Kurt Gibbs, who is now finishing his PhD and
will be continuing to work as a researcher in spinal cord injury.

2) Much of the remaining money was spent with the University at Albany's Center for Functional Genomics in
Rensselaer, NY and with local scientific suppliers, including Krackeler Scientific of Albany, NY.

3) Its overhead ($30,000, termed indirect costs) went directly to support SUNY and its mission.

4) The moneys paid to these individuals and institutions in turn was spent mostly locally, helping to boost the
economy of New York State even further.

5) | recently included data that was generated with resources from this grant in support of my application to the
National Science Foundation for a $480,000 three year grant, which | was recently informed wil! be paid.
Where else can your money earn 267%7? ‘

Because prior to receiving this grant, | was not directly involved in spinal cord injury research, my involvement in this
field is still growing. We have only just submitted our major findings for publication; once they are out, | intend to
apply for additional funding to continue the work. Thus, the initial investment made by SICRP in this work should
continue to grow.

t am sure you are well aware of the maxim: "Teach a man to fish and you feed him for a day; teach him how to fish
and you feed him for a lifetime". 1 have devoted my career to being that teacher. This program has helped to
provide the boat, rod, reel, and bait for these efforts, and ending it is tantamount to asking us to fish with our bare
hands.

Thank you for your help.
Sincerely,

Ben G Szaro, PhD
Professor of Biological Sciences
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New York State Spinal Cord Injury Research Program (SCIRP)

Sally Temple
Scientific Director
New York Neural Stem Cell Institute
One Discovery Drive
Rensselaer NY 12144
USA

phone: 518 694 8188; 518 694 8190;
fax: 518 694 8187

Summary: The NYS spinal cord injury program (SCIRP} is a successful research program
that is developing treatments for injured patients, creating high tech jobs and bringing
in leveraged funding from out of state. Most importantly, it offers to those courageous
patients, their families and caregivers, precious hope for new treatments. The SCIRP is
not funded from tax dollars, but from traffic ticket surcharges. Yet, while other NYS
research programs are being reduced, SCIRP is slated for elimination. On behalf of the
community of spinal cord injury researchers, | urge you to vote against terminating this
valuable research program.



I thank Senator Kruger and Assemblyman Farrell for the opportunity to speak today.

My name is Sally Temple, | am the Scientific Director of the New York Neural Stem Cell Institute, an
independent non-profit research center focused on regenerative therapies for nervous system repair,
including spinal cord injury. | am speaking as a researcher in the spinal cord injury field and as an 8-year
recipient of funding from the New York State Spinal Cord Injury Research Program or 'SCIRP".

The SCIRP was established a decade ago thanks to the efforts of our own courageous Paul Richter, a NY
state trooper paralyzed in the line of duty. SCIRP is funded using money from surcharges imposed on
motorists who are convicted of moving traffic violations, it is not funded by tax dollars. The funding
source is fitting, as many devastating spinal injuries come from motor vehicle accidents. If this program
is eliminated it will turn back a decade of hard work and investment that NYS has made to become a
world leader in biomedical and nanoscience research. SCIRP has put NYS on the map for spinal cord
injury research, we don’t want to lose this strong strategic position.

The SCIRP is an effective investment — this money is largely spent locally, boosting the NYS economy. In
turn, the money has generated a substantial return in out-of-state dollars. For example, Dr Joseph
Francis from SUNY Downstate medical center received 650 thousand dollars from SCIRP grants and
used these to develop a successful 12.8 million dollar federal DARPA (Defense Advanced Research
Projects) contract. The SCIRP program has led to hundreds of high tech research jobs and is a magnet
that brings researchers into the state. It has generated numerous patents that are being developed
towards therapies for spinal cord injured patients. SCIRP funding feeds local biotech. For example,
Acorda Therapeutics, a Hawthorn NY company founded to cure spinal cord injury received early
support from a SCIRP award. Their subsequent research on nerve conduction led to FDA approval for
Ampyra for mGItipIe sclerosis, this January, estimated to be a 1 8illion doilar per year drug. If the SCIRP
is terminated, this valuable pipeline from research to biotech will dry up.

For our work, SCIRP helped us establish a research institute in Renssefaer NY where now 40 scientists
are pursuing high-tech solutions to nervous system repair. It supported creative work from our
laboratories leading to the recognition of a MacArthur award, which brings national attention to NYS
biomedical research. A SCIRP award enabled us and Rensselaer Polytechnic Institute scientists to
develop a nano delivered candidate drug for spinal cord injury. We now need to compiete laboratory
studies to move this promising finding towards human clinical trials, and without SCIRP we likely won't
be able to do it. The fruit will wither on the vine.

Current treatments for spinal cord injury are outdated, yet over the past few years there have been
huge technological advances. You see these every day in the computing technologies that have
advanced all aspects of our lives. That same level of technological breakthrough has occurred in the
medical research world. These regenerative therapies include bone marrow, heart, cornea and skin
transplantation. We are in the best position we have ever been in to produce new therapies for spinal
cord injured patients. Yet to do this, we need continued, stable investment in research. On behalf of
the community of spinal cord injury researchers, | urge you to vote against terminating this valuable,
nationally respected and sorely needed research program.
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Senator Thomas K. Duane, Chairman of the Senate Commiftee on Health and members of the committee,
I thank you for the opportunity to testify today on behalf of the Arthritis Foundation New York State
Chapters to request your support for the restoration of $246,000 for arthritis programs in the FY2011 New
York State Executive Budget. This critical funding would support the Arthritis Foundation’s continued
statewide efforts to expand the capacity of arthritis disease management and education programs to all
residents of New York State. In this testimony, I will answer the following questions: 1) Why are disease
management programs critically important for NYS residents diagnosed with arthritis? 2) What positive
impact do disease management programs funded by New York State Government have on our state’s
citizens? 3) Why is it imperative that this funding be restored in the FY2011 New York State Executive
Budget?

1. Why are disease management programs critically important for NYS residents diagnosed with
arthritis?

Arthritis is one of the most common chronic diseases in the United States (U.S.), affecting 46 million
adults. Furthermore, arthritis is the leading chronic illness cause of self-reported disability, with 16
million adults reporting activity limitations due to arthritis in 2002 (Hootman & Helmick, 2006).
Nationally, arthritis is estimated to cost $51 billion a year in direct medical costs and is responsible for
750,000 hospitalizations and 36 million outpatient physician visits each year (CDC, 2006a). In New
York State (NYS), 57% of adults 65 years of age and older and 39% of individuals between the ages of
45 and 64 reported a doctor diagnosis of arthritis (U.S. Department of Health & Human Services, Centers
for Disease Control & Prevention, National Center for Chronic Disease Prevention & Health Promotion,
2007). Arthritis among New Yorkers leads to retirement due to disability and the utilization of health
care and long term care services that could be avoided and/or delayed as a result of successful self-
management of arthritis.

The National Arthritis Action Plan (Arthritis Foundation, Association of State and Territorial Health
Officials, and Centers for Disease Control and Prevention, 1999) and Healthy People 2010 (U.S.
Department of Health and Human Services, 2000) identify arthritis as a major public health issue that can
be addressed using prevention, education, and research strategies. These documents identify physical
exercise and disease management programs as empirically tested, effective means to increase individuals’
knowledge of arthritis and self-efficacy in managing their disease while decreasing symptoms of arthritis,
such as pain and stiffness, symptoms of depression, and social isolation. Furthermore, these programs
have been shown to have a positive impact on health care utilization and costs for individuals who
participate when compared to those who do not participate (For a review of discase management
programs for arthritis, see Anderson, 1991; Lorig, et al., 2001; Brady et al., 2003; Boutaugh, 2003;
Hootman & Minor, 2005; Lorig, Hurwicz, Sobel, Hobbs, & Ritter, 2005; & Schoster et al., 2005). Lastly,
evidence suggests that these disease management programs are effective across populations of individuals
with arthritis (Lorig, Gonzalez, & Ritter, 1999; Lorig, Ritter & Gonzalez, 2003).

With support from the New York State legislature and the Governor’s office, the Arthritis Foundation
chapters in New York State have had success in building capacity to deliver these effective disease
management programs to all residents across the state.

2. What positive impact do disease management programs funded by New York State have on our
state’s citizens?

Since 2002, the New York Chapters of the Arthritis Foundation - Long Island Chapter (Melville), New
York Chapter (Manhattan), Northeastern New York Chapter (Albany), and the Upstate New York
Chapter (Rochester) - have worked together to effectively build the statewide capacity of arthritis
programs. Over the past eight years, these program efforts have made an enormous impact on the 4
million state residents with arthritis: improving the availability of nationally-developed, evidence-based
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disease management programs and increasing public awareness of arthritis.

By March 31, 2010, nearly $2 million in New York State funding will have enabled the Chapters to:

. Train more than 1,400 course instructors and certify 17 master trainers

. Offer more than 1,400 free discase management programs at hundreds of community sites
throughout the state, reaching nearly 25,000 people with arthritis
Achieve outstanding documented health outcomes for program participants
Reach more than 10,000 New Yorkers with an array of public education and awareness programs
Distribute marketing brochures, 4 Hands-on Guide to Controlling Your Arthritis Pain and Living
Life to the Fullest, at health fairs, libraries, community centers, etc. throughout New York State.

The findings of the annual evaluations of these statewide programs that I have conducted reveal
statistically significant program benefits in the areas of daily activities, changes in arthritis symptoms,
general arthritis knowledge, attitudes and beliefs about exercise and the ability to self-manage arthritis
symptoms, and level of depression among course participants. In addition, more than 75% of
respondents have indicated their intention to make changes in their arthritis care as a result of course
participation. These programs as previously stated have also been shown by Kate Lorig, RN, DrPH at the
Stanford Arthritis Center to have sustained health benefits while reducing health care costs through the
reduction of hospitalization and physician visits. In reports commissioned by the National Coalition on
Care Coordination (N3C), Brown (2009) and Berenson and Howell (2009) identified disease management
programs as one of three intervention models shown to be effective in improving (or maintaining) the
quality of life, health status and functional status of Medicare beneficiaries while reducing emergency
room visits, hospitalizations, nursing home admissions and the costs of overall care. As the baby
boomers age and the number of dually eligible seniors (meaning those receiving Medicare and Medicaid)
increases, disease management programs hold promise for positively impacting the lives of New York
residents, while also containing health care and long term care costs in this state.

3) Why is it imperative that this funding be restored in the FY2011 New York State Executive
Budget?

As all of us know, the global economic crisis, and the crisis in the U.S. banking and housing industries
has had significant financial implications for state, county, and local government budgets. As a result of
local budget cuts due to current financial difficulties at the local level, the Arthritis Foundation’s
programs provided at senior centers, community centers, naturally occurring retirement communities—to
name just a few—across the state as a result of the executive budget funding we have received in the past
are often the only programs provided to individuals with arthritis.

Because of the longstanding support of New York State, the Chapters have made tremendous headway in
bringing urgently needed resources to New Yorkers with arthritis. Based on this success, it is clear that
there is a critical need for continued state funding to support the Chapters’ statewide efforts. Restoring
the $246,000 allocation will enable the Chapters to continue to expand the capacity for disease
management programs and examine the effectiveness of these programs in New York State. If this
funding is eliminated, thousands of New Yorkers will not have access to these free arthritis programs, and
community sites statewide will lose the capacity to provide arthritis programs to those they serve.

Thank you for your attention to this important initiative to enhance New Yorkers’ access to arthritis
disease management services. It has been a privilege to testify before this committee.
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SPINAL CORD SOCIETY

An International Society for cure research and treatment of spinal cord injury and related problems

Paul Richter, NYS Chapter Coordinator
24 Davis Avenue » Albany, NY 12203 e (518) 458-2141

CURE — NOT CARE®*

To: - NYS8 Senate Finance Committee Members and
NYS Assembly Ways and Means Committee Members
Public Hearing, Hearing Room B
Legislative Office Building, Albany, NY
From: Paul Richter
Subject: Governor Paterson's 2010-11 Executive Budget proposals to terminate the Spinal Cord Injury
Research Board (SCIRB) and to phase out the Spinal Cord Injury Research Program (SCIRP)
Date: February 9, 2010

it fs an honor to appear before this distinguished committee today.

My name is Paul Richter, currently residing in Albany, NY. | am the NYS Chapter Coordinator of the Spinal Cord Society,
an unpaid member of the NYS Spinal Cord Injury Research Board and a former New York State Police Zone Sergeant
retired on disability as a result of being shot three times while on duty during a traffic stop. | am here today to urge you NOT
TO SUPPORT Governor Paterson's 2010-11 Executive Budget proposals to terminate the Spinal Cord Injury Research
Board (SCIRB) and to phase out the Spinal Cord Injury Research Program (SCIRP).

I am accompanied today by: '

¢ Mr. Michael DiScipio, a former Albany County corrections officer who is paralyzed from the neck down as
the result of a back yard swimming pool accident almost ten years ago,

* Mr. Terry O'Neill, Esq., Director of the Constantine Institute and former counsel to former Assemblyman Ed Griffith
who sponsored the SCIRP program. ,

» Dr. Alien Carl, M.D., surgeon, Professor of Orthopedics and Pediatrics, Albany Medical College, Albany

¢ Lorne Mendell, Ph.D., an M.L.T. graduate, a distinguished Professor of Neurobiology and Behavior at the
State University of New York at Stony Brook, NY, and currently the chairman of the Spinal Cord Injury
Research Board (SCIRB).

The shooting incident took place on September 30,1973, at about 2AM in Lake Placid, NY, one of the .22 caliber bullets
damaged my spinal cord in the neck/shoulder area causing me to fall to the ground paralyzed from the neck down. The two
perpetrators fled the scene and were eventually captured. With good fortune, excellent medical treatment, rehab at
Sunnyview Hospital and support from my family, friends and the State Police | regained enough function thankfuily to
ambulate with a leg brace and cane. | had to retire from the State Police, and begin living a new and different life with my
wife and six young children. Because of the life altering changes, not only personal but for our loved ones caused by spinal
cord injury (sci) paralysis, and being blessed to have regained so much boedy function, | began to advocate for a cure of this
devastating injury caused paralysis. That was 37 years ago.

In 1998 I had an idea to create a state spinal cord injury research program that would be focused on finding a cure and
funded by a surcharge imposed on motorists convicted of moving traffic violations. It is the disregard of these moving traffic
laws by auto/motorcycle operators that cause the majority of the spinal cord injuries in NYS. | contacted Mr. O'Neill, staff
person of Assemblyman Griffith and Mr. Bob Farley, staff person of Senator Vincent Leibell to present my idea for their
consideration and sponsorship. The spinal cord injury-community in NYS were so pleased to learn that these two forward
looking legislators agreed to sponsor the "Spinal Cord Injury Research Board" and the resulting research program. A
ground swell of citizen political activity across NYS resulted in the unanimous passage of this legislation in both houses in
record time, less that 6 months from date of introduction until it was signed into law on July 14, 1998 at the NYU Medical
Center by then Governor George Pataki (NYS Chapter 338, Laws of 1998, as amended by Chapter 612, Laws of 1999).
Present at the bill signing was Christopher Reeve, and New York City police officer Steven McDonald, also a gunshot victim

and confined to a wheelchair.

At the same time, a special revenue fund was established for these surcharge funds, known as the "Spinal Cord Injury
Research Trust Fund™;



§5.  Article VI of the state finance law is amended by adding a new section 99-f to read as follows:
§ 99-f. Spinal cord injury research trust fund.

1. There is hereby established in the Joint custody of the state comptroller and the commissioner of taxation and
finance a special revenue fund to be known as the "spinal cord injury research trust fund."

2. The fund shall consist of all monies appropriated for its purpose, all monies required by this section or any other
provision of iaw to be paid into or credited to such fund, and monies in an amount not fo exceed eight miilion five
hundred thousand dollars collected by the mandatory surcharges imposed pursuant to subdivision one of section
eighteen hundred nine of the vehicle and traffic law. Nothing contained herein shall prevent the department of
health from receiving grants, gifts or bequests for the purposes of the fund as defined in this section and depositing
them into the fund according fo iaw.

3. Monies of the fund, when allocated, shall be available for administrative costs of the spinal cord injury research
board established pursuant to title four of article two of the public health law and for funding spinal cord injury
research projects administered by such board. |

4. Monies shall be payable from the fund on the audit and warrant of the state comptroller on vouchers approved and
certified by the commissioner of health.

- §6.  This act shall take effect January 1, 1998.

It is my opinion as well as many of our supporters that the mission of the Board and research program to find a cure for spinal
cord injury paralysis remains incomplete and leads fo greater medical costs associated with these injuries. The Legisiature
clearly intended to fund this program $8.5M per year based on surcharges from convictions of moving traffic violations. | can
assure you that the level of convictions has not precipitously dropped as such infractions occur in the miltions within the state

annually.

The following only scratches the surface of the many accomplishments achieved by these programs since enacted
ten years ago:. '
* approved funding for more than $54 million in research awards in NYS--which many recipients
have leveraged to bring into NYS many more millions from NIH and private foundations.
» the fund has earned over $5.5 million in interest.
created hundreds of good jobs in the medical research field, thereby encouraging new
post grads to enter the field of sci research. ‘
» creating the Spinal Cord Injury Center of Research Excellence {CORE), which is made up
of researchers and support staff at eleven institutions across the state, from New York City
to Buffalo. ' ‘
* this program is a high tech job magnet - local institutes are now able to attract excellent
spinal cord researchers from other states who want to move here to take advantage of
this NYS funding opportunity.
¢ lest we forget that this program provides ""HOPE" for those paralyzed by a spinal cord
injury. ‘
Christopher Reeve’s prediction “that those suffering from sci and | will stand up from our wheelchairs and walk away from
them forever” did not come true in time for our great champion, but | still believe in his great.dream. When that happens,
New York will have been part of that tremendous effort—if we act now to prevent bureaucratic short-sightedness from'killing
it, : '
‘The trust fund revenues from surcharges currently supports the salaries, benefits, travel and supplies for four (4) full time
state employees who are assigned to handle administrative duties of this program, it costs New York State TAXPAYERS
NOTHING. The SCRIB and SCRIP are long term investments to find a cure for spinal cord injury paralysis thus reducing

the taxpayer cost for care on average of $300,000 per year, multiply that by 100 patients = $30,000,000 per year. There
“.are many thousands of such disabled people across the State of New York. ‘

l khdw that my friend Christopher Reeve would join me in asking you to please, DO NOT SUPPORT the governor's ‘
proposals to terminate this dne of a kind NYS Spinal Cord Injury Research Board and phase out the Spinal Cord Injury

Research Program.

ResPectfully submitted,
Paul Rich}er . . g



From: bjbO8@health.state.ny.us

To: lorme.mendeli@sunysb.edu, alcsar@nycap, ir.com, bsk0909@aol.com,
prichter05@aol.com, davisandtrotta@taconic.net, wolpaw@wadsworth.org,
brookemellison@gmail.com, dfaber@aecom.yu,edu, gary _paige@urmc.rochester.edu,
jason_huang@urme.rochester.edu, asteind3@nshs.edu, meg2008@columbia.edu

CC: kdr01@health.state.ny.us, mirl6@health.state.ny.us, tka03@health.state.ny.us,
metd3@health.state.ny.us

Sent: 1/21/2010 4:55:43 P.M. Eastem Standard Time

Subj: Govemor&apos;s Budget Proposal - Impact on SCIRB

Hello -

The Commissioner of Health has asked that we notify you that the:Governor's Executive .
B@_M@LZOJJLZO%D;;O@S the elimination Qtéhe Spinal Cord Injury Research Board,
Settive April 1, 20167 As a cost-saving measure, it is one of several programs that are
proposed to be eliminated or consolidated. SR

As we cutrently understand it, the proposalis to phase out the program. Thus, the budget
proposes the reappropriation of unspent funds from past years to support executed contracts.

While the official role of the board would be eliminated under the Govemnor's proposed budget,
the Depariment certalnly expects to continue to reach out {0 you for Input as we close out the
program. Due fo the ciose proximity of the April © meeting to the start of the new fiscal year,
please continue to hold the date for the April 9 meeting. We will advise you as soon as
possible regarding our ability to convene, i

Thank you for your continued support.

In service,
Bonnie

Bonnie Jo Brautigam

Director, Extramural Grants Administration

Wadsworth Center/NYSDOH

Room D-350, Empire Stale Plaza

PO Box 509

Dock J, P1 Level (for courier delivery only) ‘ _
Albany, NY 12201-0509 (12237 for courier delivery oniy)
brautig@wadsworth.org

518-474-7002 (office phone)

518-486-2191 (fax)

**Please consider the environment before printing this Emait **
IMPORTANT NOTICE: This e-mail and any attachments may contain confidential or sensitive information *



kkk

Page 1 of 1

Davis & Trotta

From: <Prichter05@aol.com>

To: <davisandtrotta@taconic.net>

Sent: Monday, February 08, 2010 12:38 PM

Subject: Reduce or Eliminate Public Health Programs.

need
40 copies to go with my cover letter
10 copies , one for copy i will read from, 9 for media

i have 2 more items to send—then i will call you in about one hr about how i would like these stapled
together in what order  thks

PLEASE UNDER LINE OR HIGHLIGHT BELOW IN FIRST BULLET PARA>>>while contracts for
spinal cord research ($6.7 million) would be phased out.
HITTHU U TR i below for sumission/iIITT

Public Health and Aging Programs

The Department of Health and the State Office for the Aging administer a number of
programs that support New York’s public health and senior care systems. The budget
achieves savings by reforming the Elderly Pharmaceutical Insurance Coverage (EPIC)
program, the Early Intervention (Ei) program, and the General Public Health Work
(GPHW) program; consolidating various public health programs; reducing spending on
programs less central to agency core mission programs; and other operational and
administrative efficiencies. These actions would save $104.2 million in 2010-11 and
$187.3 million in 201112,

* Reduce or Eliminate Public Health Programs. Spending on Infertility ($1.5 million —
including $1.3 million in HCRA savings) and Red Cross emergency preparedness ($0.9
million) would be reduced by 50 percent:-while contracts for spinal cord research ($6.7 million)

would be phased out_;i’ Funding for the following programs that are less essential to DOH's core
mission would be eliminated: Eating Disorders ($1.7 million); Maternal and Early Childhood
Foundation ($0.9 million); Arthritis Foundation ($0.2 million}, Interim Lead Safe Housing ($0.1-
miltion); Translational Neurological Research ($0.1 million); and various education and
outreach programs ($2.0 million). (2010-11 Savings: $14.2 million; 2011-12 Savings: $21.5
milfion)

¢ Reduce Spending for Senior Services. Spending would be eliminated for the Patients’
Rights and Advocacy Hotline Project ($0.1 million) and Congregate Services Initiative ($0.6
million). (2010-11 Savings: $0.7 million; 2011-12 Savings: $0.7 mitlion)

« Additional Agency Reductions. The Executive Budget recommends an additional $29.6
million reduction to the operations of the Department of Health, and $0.3 million for the State
Office for the Aging. The agencies would manage these reductions through a broad range of
savings actions, including: strict limits on staffing; energy conservation; purchases of vehicles,
supplies, equipment, and contracts for technology and other services; and the development of
shared services. (2010-11 Savings: $29.9 million; 2011- 12 Savings: $22.3 million)
A
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Retired New York trooper pioneers
spinal cord injury research

Near fatal gunshot wound left him paralyzed

Retired New York Trooper and
AAST Member Paul Richter

On a late-night traffic check in Lake Placid on
September 30, 1973, Paul Richter was working
as a New York State Police trooper when he
was shot in the neck with a .22 caliber gun,
leaving him paralyzed from the neck down. He
has since dedicated much of his life to spinal
cord injury research.

On July 14, 1998, a bill was passed realizing
Richter's initiative fo establish a spinal cord
injury research fund. With its broad grassroots
support, including a mass - letter-writing
campaign across the state, the bill passed
unanimously in a brief nine months, becoming
the first law of its kind in the nation. Major
legislation typically takes three to seven years to
get passed.

Page 1 of 3
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Richter literally could have walked away from
NPGC (Golf) the devastation of spinal cord injury after
regaining the ability to walk with a cane. Today
he considers himself lucky.

AAST MasterCard
Application

‘I couldn’t turn my back on other spinal cord
injury victims who aren’t as fortunate as me to
regain the ability to move and walk,” Richter
said. “My injury and extensive rehabilitation
Links were for a reason. | can now use my situation to
help find a cure.”

Special Events

Calendar

Retiree Jobs

Contact Us

Christopher Reeve, pictured right with Richter, was among those who
helped get the bill passed to establish a spinal cord injury research fund
in New York state.

Friends and connections, eventually including
the late actor Christopher Reeve, paralyzed
after a fail from a horse, provided invaluable
support along the way to help get the bill
passed, a law which provides $8.5 million a year
for spinal cord injury research. The bill passed
with no lobbyists — grassroots only,

In 1977 Richter joined the Spinal Cord Society,
whose function is to raise money to fund
research to find a cure for spinal cord injury
paralysis. He is now the New York state chapter
coordinator of the group, which is comprised
solely of volunteers. Richter also serves on the
New York State Spinal Cord Injury Research
board and takes a keen interest in the research
efforts that his bill makes possible, including the
Center of Research Excellence.

ax. #F_ i a_ s
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Research money is dispensed in the form of
grants, requests which are submitted to a review
board administered through the New York State
Department of Health.

Richter has been recognized many times for his
work. On June 3 the Burke Rehabilitation
Hospital and Burke Medical Research Institute
in White Plains, N.Y., honored Richter as the
research recipient of the Burke Award, the
highest honor bestowed by Burke and its board
of directors. The award is presented to an
individual or group for strength in overcoming a
disability for the development of science and
research regarding disability, and for
contributions made to the development of
rehabilitation.

Thank you, Paul Richter, for your clear vision
and unyielding efforts in this life-changing field.

Return to Menu

1949 Raymond Diehl Road, Tallahassee, Fiorida 32308 800.765.5456

Copyright © 2009, AAST, In¢. All Rights Reserved
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Common food dye may hold promise in
treating spinal cord injury |

A common food additive that gives M&Ms and

- Gatorade their blue tint may offer promise for

preventing the additional -- and serious —
secondary damage that immediately follows a
traumatic injury to the spinal cord. In an article
published online today in the Proceedings of the
National Academy of Sciences, researchers
report that the compound Brilliant Blue G (BBG)
stops the cascade of molecular events that
cause secondary damage to the spinal cord in
the hours following a spinal cord injury, an injury
known to expand the injured area in the spinal
cord and permanently worsen the paralysis for
patients.

This research builds on landmark laboratory
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findings first reported five years ago by researchers at the University of Rochester Medical Center. In the
August 2004 cover story of Nature Medicine, scientists detailed how ATP, the vital energy source that keeps
our body's cells alive, quickly pours into the area surrounding a spinal cord injury shortly after it occurs, and
paradoxically Kills off what are otherwise heaithy and uninjured cells.

This surprising discovery marked a milestone in establishing how secondary injury occurs in spinal cord
patients, It also laid out a potential way to stop secondary spinal injury, by using oxidized ATP, a compound
known to block ATP's effects. Rats with damaged spinal cords who received an injection of oxidized ATP were
shown to recover much of their limb function, to the point of being able to walk again, ambulating effectively if

not gracefully.

Now, scientists detail the clearing of yet another hurdle in moving this research closer from bench to bedside by
successfully identifying a compound that could be administered systemically to achieve the same benefit,
Previously, the team needed to inject a compound directiy into the injured spinal cord area to achieve its

results.

"While we achieved great results when oxidized ATP was injected directly into the spinal cord, this method
would not be practical for use with spinal cord-injured patients," said lead researcher Maiken Nedergaard, M.D.,
D.M.Sc., professor of Neurosurgery and director of the Center for Transiational Neuromedicine at the University
of Rochester Medical Center. "First, no one wants to put a needle into a spinal cord that has just been severely
injured, so we knew we needed to find another way to quickly deliver an agent that would stop ATP from kiflling
healthy motor neurons. Second, the compound we initially used, oxidized ATP, cannot be injected into the
bloodstream because of its dangerous side effects.”

Nedergaard cautions that while this body of work offers a promising new way of treating spinal cord injury, it is

still years away from possible application in patients. In addition, any potential treatments would only be helpful
to people who have just suffered a spinal cord injury, not for patients whose injury is more than a day old. Just

as clot-busting agents can help patients who have had a stroke or heart attack who get to an emergency room
within a few hours, so a compound that could stem the damage from ATP might help patients who have had a

spinal cord injury and are treated immediately. '

Too Much of a Good Thing

While ATP is usually considered to be helpful to our bodies - after all, it's the main source of eneragy for all of
our body's celis ? Nedergaard was the first to uncover its darker side in the spinal cord. Immediately after a
spinal cord injury occurs, ATP surges to the damaged area, at levels hundreds of times higher than normal. It is
this glut of ATP that over-stimulates neurons and causes them to die from metabolic stress.

Neurons in the spinal cord are so susceptible to ATP because of a molecule known as "the death receptor.”
Scientists know that the receptor ? called P2X7 ? plays a role in regulating the deaths of immune cells such as
macrophages, but in 2004, Nedergaard's team discovered that P2X7 also is carried in abundance by neurons
in the spinal cord. P2X7 allows ATP to latch onto motor neurons and send them the flood of signals that cause

their deaths, worsening the spinal cord injury and resulting paralysis.

So the team set its sights on finding a compound that not only would prevent ATP from attaching to P2X7, but
could be delivered intravenously. In a fluke, Nedergaard discovered that BBG, a known P2X7R antagonist, is
both structurally and functionally equivalent to the commonly used FD&C blue dye No. 1. Approved by the Food
and Drug Administration as a food additive in 1982, more than 1 million pounds of this dye are consumed yearly
in the U.S.; each day, the average American ingests 16 mgs. of FD&C blue dye No. 1.

"Because BBG is so similar to this commonly used blue food dye, we felt that if it had the same potency in
stopping the secondary injury as oxidized ATP, but with none of its side effects, then it might be great potential

treatment for cord injury,” Nedergaard said.
The team was not disappointed. An intravenous injection of BBG proved to significantly reduce secondary injury

in spinal cord-injured rats, who improved to the point of being able to walk, though with a limp. Rats that_had not
received the BBG solution never regained the ability to walk. There was one side effect: Rats who were injected

2/8/2010
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with BBG temporarily had a blue tinge to their skin.

Nedergaard's long-time collaborator on this and other projects, chair of the University of Rochester Department
of Neurology Steven Goldman, M.D., Ph.D., adds, "We have no effective treatment now for patients who have
an acute spinal cord injury. Our hope is that this work will lead to a practical, safe agent that can be given to
patients shortly after injury, for the purpose of decreasing the secondary damage that we have to otherwise
expect.”

Nedergaard and Goldman believe that further laboratory testing will be needed to test the safety of BBG and
related agents before human clinical trials could begin. Nonetheless, the investigators are optimistic that with

sufficient study, strategies like this could yield new treatments for acute spinal cord injuries within the next
several years,

Other authors from the University of Rochester Medical Center include Weiguc Peng, Maria L. Cotrina,
Xiaoning Han, Hongmei Yu, Lane Bekar, Livnat Blum, Takahiro Takano, and Guo-Feng Tia.

desk ok The research was supported by the New York State Spinal Cord Injury program, the Miriam and Sheldor
Adelson Medical Research Foundation, and grants from the National Institutes of Health.
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Same blue dye in M&Ms linked to red ucing spine
injury

Story Highlights

Researchers find way to reduce secondary damage caused by spinal injuries

Compound BBG is similar to blue food dye used in sweets, sports drinks

Only side effect of infravenous injection was that it turned test rats blue
Researchers are planning to apply to the FDA for permission for human tests

(CNN) — The same blue food dye found in M&MSs and Gatorade could be used to reduce damage caused by spine injuries, offering a better
chance of recovery, according to new research.

Researchers at the University of Rochester Medical Center found that when they injected the compound Brilliant Blue G (BBG) into rats
suffering spinal cord injuries, the rodents were able to walk again, albeit with a limp.

The only side effect was that the treated mice temporarily turned biue.

The results of the study, published in the "Proceedings of the National Academy of Sciences,” build on research conducted by the same
center five years ago.

In August 2004, scientists revealed how Adenosine triphosphate, which is known as ATP and described as the "energy currency of life,"
surges to the spinal cord soon after injury ocours.

Researchers found that the sudden influx of ATP killed off healthy cells, making the initial injury far worse. But when they injected oxidized
ATP into the Injury, it was found to block the effect of ATP, allowing the injured rats to recover and walk again.

“While we achieved great results when oxidized ATP was injected directly into the spinal cord, this method would not be practical for use
with spinal cord-injured patients,” said lead researcher Maiken Nedergaard, professor of Neurosurgery and director of the Center for
Translational Neuromedicine at the University of Rochester Medical Center.

"First, no one wants to put a needle into a spinal cord that has just been severely injured, so we knew we needed to find another way to
quickly deliver an agent that would stop ATP from killing healthy motor neurons. Second, the compound we initially used, oxidized ATP,
cannot be injected into the bloodstream because of its dangerous side effects.”

Back in 2004, Nedergaard's team discovered that the spinal cord was rich in a molecule called P2X7, which is also known as “the death
receptor* for its ability to allow ATP to latch onto motor neurons and send the signals which eventualiy kill them.

Nedergaard knew that BBG could thwart the function of P2X7, and its similarity to a blue food dye approved by the Food and Drug
Administration (FDA) in 1982 gave her the confidence to test it infravenously.

It worked. The rats given BBG immediately after their injury could walk again with a imp. Those that didn't receive a dose never regained

their mobility.
Nedergaard told CNN that there is currently no standard treatment for patients with spinal infury when they reach the hospital emergency
room.

"Right now we only treat 15 percent of the patients we receive with steroids and many hospitals question if that even works for that 15
percent; it's a very moderate benefit to only a subset of patients. So right now 85 percent of patients are untreated," she said,

Nedergaard said the research team isn't claiming that BBG can cure spinal injuries, instead that it offers a potential improvement in
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patients' condition.

“Even a moderate improvement in functional performance of the patient is a big, big event for these patients,” she said. "They can contro!
their bladder. If they can just take small steps instead of sitting in a wheelchair all the time, it's a tremendous benefit for these patients," she

added.
The dose must be administered immediately after the injury, before additional tissue dies as a result of the nitial injury.

Researchers are currently pulling together an application to be lodged with the FDA to stage the first clinical trials of BBG on human
patients.

"Our hope is that this work will lead to a practical, safe agent that can be given to patients shortly after injury, for the purpose of decreasing
the secondary damage that we have to otherwise expect,” said Steven Goldman, Chair of the University of Rochester Department of

Neurology.

Find this article at;
http:!va.cnn.com!200QIHEALTHIO7!28/spinal.injury.bIue.dyeﬁndex.html

@ Check the box to include the list of links referenced in the article.

© 2008 Cable News Network
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Testimony, NYS Senate
Tuesday, February 9", 2010

New York State Spinal Cord Injury Research Program (SCIRP)

-..Mark Noble, Ph.D.
Professor of Genetics, Neurelogy,-Neurobiclogy and Anatomy
University of Rochester Medical Center
Co-Director, NYS Center of Research Excellence in Spinal Cord Injury
Phone: 585 273 1448
Email: mark_noble@urmc.rochester.edu

Rajiv Ratan, M.D., Ph.D.,
Burke Professor of Neurology and Neuroscience
Weill Medical College of Cornell University
Executive Director, Burke-Cornell Medical Research Institute
Director, NYS Center of Research Excellence in Spinal Cord Injury
Phone: 914-597-2851
Email: rrr2001@med.cornell.edu



The Honorable Senator Kruger
The Honorable Assemblyman Farrell

Dear Distinguished Leaders of New York:

We are having these discussions because we are in an economic crisis. Thus, let us stress that
. maintaining SCIRP funding is not just good economics. It is great economics.

This funding creates jobs, and it creates good jobs. The average grant award creates 5 or more job slots.
People employed on these grants are trained for high tech jobs, and add to the skilled labor force we need
to build both academic and corporate science in New York. ’

This funding brings money into New York State, and brings prestige to the state. SCIRP funding has
enabled New York State researchers to attract millions of dollars in funds from the US government, from
private foundations and from donors. it attracts scientists to New York to work, and these scientists also
bring in external funding. Discoveries supported by SCIRP frequently are covered in newspapers around
the world. Moreover, this program has enabled us to integrate the work of laboratories across the country
in an effort headed here in New York State.

This funding aids biotechnology development. | am fortunate to be a founding member of the scientific
advisory board of Acorda Therapeutics, one of a small number of New York State biotechnology
companies with an FDA-approved drug, 4-aminopyridine, soon to be in the marketplace. SCIRP funding
to Acorda has been critical in supporting discoveries now in the developmental pipeline.

This funding has enabled us to take people off the medical rolls and get them back to work. People like
Nancy Lieberman. When | met Nancy, she was in one of our New York City hospitals because of cervical
spinal cord injuries. She had no use of her legs and arm movement limited literally to inches. Her doctor
told her that this was all she ever would have. |told her this was wrong. She started taking 4-
aminopyridine from a compounding pharmacist — the drug that Acorda will soon be selling — and it helped
relieve her pain. She enrolled in the SCIRP-funded robotics program at the Burke Neuromedicine
Institute. In an email from Nancy this morning, she said tell them about * what this program means to me,
how it has directly and profoundly aided in my rehabilitation from a devastating injury, and how the robots
have added significantly to my ability to return to work. Explain how ! have a very demanding job as a
mergers specialist and acquisition/corporate law partner in a major New York law firm (Skadden Arps) and
[ would never bé able to productively function if | did not have the use of my arms, which | now have due
to the robots.”

Assigning a value to what is widely agreed to be an essential part of a quality of life is impossible because
these activities are priceless-ask anyone who is paralyzed. Dr. Ratan and | want to share with you our
excitement that the funding generated by the pioneering legislation of Paul Richter has been utilized for
path-breaking research on spinal cord injury and has provided remarkable return on investment. Already,
two people who could not move their arms to feed themselves, brush their teeth, or answer the phone are
now able to do so-in one case seven years after his injury. And these people are working! In addition to
these tangible human benefits, the Center run by Dr. Ratan and | has set the table to attract millions of
dollars in federal funding to New York; trained more than 40 young graduate students and Ph.D. post-
doctoral fellows; and filed a dozen new patent applications on drugs and other therapies that can move
rapidly to clinical testing and which provide a foundation for still more biotechnology development.

These are ali important investments for New York State. This is where we finally are, and now is not the
time to cut the legs out from under this program. Given the moral and financial mandates of SCIRP
funding for people in New York and around the world, we can see no tenable argument to eliminate this
support.

Finally, consider Paul Richter, and other officers and soldiers who can’t walk because they literally took a
bullet for our citizens. Walking away from them cannot be the right answer.

Professor Mark Noble, Ph.D., Univ. Rochester Med. Ctr., Co-Director, NYS Center of Research
Excellence in Spinai Cord Injury (P: 585 273 1448; mark_noble@urmc.rochester.edu)

Professor Rajiv Ratan, M.D., Ph.D., Director, Burke Neuromedicine Institute, Director, NYS Center of
Research Excellence in Spinal Cord Injury (P: 914-597-2851: rr2001@med.cornell.edu)
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Children's Hospital of New York at New York-Presbyterian Hospital  Harkness PaviLion, Firri FLOOR

Columbia University Medical Center © 180 FORT WASHINGTON AVENUE
NEW YORK, N'Y 10032-3791

Jason Carmel, MD, PhD

Division of Pediatric Neurology

Departments of Neurclogy and Pediatrics

Coliege of Physicians & Surgeons of Columbia University

.February 4, 2010
Dear Governor Patterson,

I am writing to express my bitter disappointment that you have proposed to eliminate the
Spinal Cord injury Research Program (SCIRP) in your recent budget proposal. I am a neurologist
and neuroscientist at Columbia University studying recovery of movement after spinal cord injury,
among other conditions. I also have a twin brother, David Carmel, who has a spinal cord injury. So
I write to you as a researcher who knows the potential of the work that has been funded, as a doctor
who is frustrated by the limited treatments for my patients with spinal cord injuries, and as a close
family member who knows the terrible toll such injuries on those who suffer their effects. Please do
not cut this vital funding. - :

As a researcher, I can see the progress that is being made towards recovery of function in
animal models of spinal cord injury. We need the funding to be able to translate these exciting
results into treatments that can actually help people with spinal cord injuries. The NY SCIRP funds
a significant portion of the research nationwide devoted to spinal cord injury. Without the SCIRP
treatments that help rats recover the ability to walk, urinate independently, and regain sexual
function cannot be brought to people who desperately need them. I am currently very limited in
what I can do to help my patient’s with spinal cord injuries. This research has the very real potential
to help people recover lost function, not just make do with their limited capabilities.

This program is budget neutral because it raises all of the funds through a surcharge on
moving violations. This makes sense since over 50% of people with spinal cord injuries are hurt in
motor vehicle accidents. The money was created specifically for this program and should remain
for this program instead of being shunted to other expenses for which they were not intended. This
is not simply an accounting issue; it is a moral issue. Please do the right thing and devote the money
to its intended purpose.

By continuing this program you will keep researchers like me in the state and recruit others
to join this very promising program. It leverages the NY State funding by advancing research that
then qualifies for NIH and other grants. The program makes New York an exciting place to do
recovery research and to practice medicine. It also restores the hope that science can help reverse
paralysis in people like my brother David. Please, continue to invest in this important program, in
the talented researchers who do the work, and in the real poss1b111ty for meaningful recovery for
David and thousands of others like him

Than‘k you,

Jason Carmel, MD, PhD

, PHONE (212) 342-6867 * FACSIMILE (212) 305-1253



Testimony by Dr. Lorne Mendell to the Senate Firance Committee
Albany, New York
February 9, 2010

My name is Dr. Lorne M. Mendell. I am Distingnished Professor of Neurobiology and Behavior at Stony
Brook University where I have worked for 30 years, 20 of them as Chair of my department. I have also
served as President of the Society for Neuroscience, which has a membership of 40,000 scientists and
clinicians in the US and throughout the world. I testify here as a private citizen. At the same time, I have
been a member of the Spinal Cord Injury Research Board (SCIRB) for the past 6 years, and have been its
Chair for the past 3 years. Thus, Tbelieve that I am qualified to tell you of the value of this Program.

I think that we would all agree that spinal cord injury is among the most debilitating of conditions. The
afflicted lose their independence and suffer a severe decline in quality of life. They become paralyzed,
they lose normal urinary, bowel, and sexual function, and they suffer other severe disabilities. With
current care, many individuals live for many years with these devastating problems. At present, about one
million Americans suffer paralysis due to spinal cord damage, tens of thousands in New York alone. Each
year, several hundred additional New Yorkers suffer a spinal cord injury, A new population of spinal cord
injured people for whom we bear special responsibility consists of our military personnel returning from
Iraq and Afghanistan. Spinal cord injury represents a large burden on the public health care system. The
life time expense for a 25-year old with a high-level injury is estimated to be as much as $3,000,000.

The importance of improving the lives of spinal cord injured people and enabling them to return as
productive members of society is reflected in the fact that several states (Kentucky, Florida, California,
and New Jersey, among others) have spinal cord injury research programs. New York’s Spinal Cord
Injury Research Program (SCIRP) is the largest, most prominent, and most widely respected of these, and
features a very rigorous reviewing process. Each proposal is reviewed in detail and scored by an
independent board of experts drawn from outside the state, and the evaluation of each proposal is
presented to the Spinal Cord Injury Research Board. We discuss the reviews and fund only those grants
that are likely to produce new knowledge that can help improve the lives of people with spinal cord
injuries. We fund fewer than 50% of the proposals received. We also use the reviews to evaluate the
program as a whole and to set policy. We believe this system is choosing wisely because so many of our
recipients have been able to Ieverage their SCIRP funding to obtain grants and contracts from agencies
outside the state, for example, the National Institutes of Health, the Veterans Administration, the
Department of Defense, etc. ’

By law the SCIRP is funded by a surcharge on fines for Moving Violations, and so it is not a drain on
state tax funds. Most of the recipients have obtained results from their SCIRP funding that enabled them
to obtain further funding from the Federal government and from other non-NY sources. Our data show
substantial leverage of SCIRP funding: it has brought about 50% more funds than were spent by SCIRP.
Furthermore, both SCIRP funds and these additional outside funds support salaries for many scientists
and other staff at our universities, hospitals and research institutes and have brought about 75 new
professionals into New York State. Thus, we should think of SCIRP as an investment, not an expense. It
is an investment that improves the lives of people with spinal cord injuries, attracts to considerable
additional funding to New York, increases the jobs available to New Yorkers, and brings new scientists,
clinicians, and other professicnals into New York.

In summary, SCIRP funds do not come from tax dollars, are invested in jobs, are leveraged to bring in
much more money than New York spends on the program, and are resulting in new knowledge that
improves the lives of our citizens. All of these are hallmarks of a successful program that deserves to be
continued. We trust that you will agree with this evaluation of the New York State Spinal Cord Injury
Research Program and will ensure that it continues to exist. ‘
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To: New York State Senate Finance Committee Members
and : ,
New York State Assembly Ways and Means Committee Members

Good afternoon Senators and Assembly persons, my name is Michael Di Scipio and | am a former
Albany County Sheriffs Department Corrections Officer currently residing in the Town of Colonie.

| want to thank you for giving me the opportunity to speak before you {oday about Governor Paterson's
executive budget 2010-2011 which proposes to terminate the Spinal Cord Injury Research Board and
phase out the Spinal Cord Injury Research Program. . A

On July 3, 1999, | had a tragic diving accident feaving me paralyzed from the chest down. Since, my life
has drastically changed as well as my children's, my loved ones, and my communities. Each and every
day is a struggle where [ need twenty-four hour care, seven days a week, three-hundred sixty-five days a
year. The daily struggles that we go through each and every day | would not wish upon any human
being. That is why | have become an advocate and supparter for research in finding a cure for this
devastating injury. :

The New York State Spinal Cord injury Research Board / Research Program was signed into law on July
14, 1998 by Governor George Pataki, its mission is to fund cufting edge cure directed research in New
York State such as that of distinguished researcher Dr. Sally Temple. Through the hard work and
dedication of Paul Richter, Christopher Reeve, Terry O'Neill, and so-many others plus the sponsorship by
Senator Vincent Leibell and Assemblyman Ed Grifiith made this program a reality. This program raises
approximately $8.5 million per year through surcharges imposed on motorists that are convicted of
moving traffic violations and noft tax doliars. It does not contribute towards New York State's budget
deficit in any way, shape or form, it is a self sustaining program. This program is so successful that it
atfracts world renowned researchers and their staffing to New York State.

I believe this funding can ultimately lead to a cure getting tens of thousands of New Yorkers who suffer
from paralysis out of our wheelchairs to lead a normal, productive life again.

New York State needs to.remain in the forefront and not fall behind with this kind of research that is why
this program is so important. | am urging you today not to support Governor Paterson's budget
proposals for terminating / phasing out of the Spinal Cord Injury Research Board / Research Program that
will ultimately help lead to the cure we are desperately seeking. '

I again thank you for this opportunity to speak here today and know that you will do the right thing.

Respectfully submitted,
/S7 Michael J. Di Scipio

Michael J. Di Scipio

86 Jones Drive
Schenestady, NY 12309
518-248-4202 _

. Indiscip2@nycap.rr.com
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Thank you and good afternoon. My name is Jonathan Lang and I am the
Network Director at the Empire State Pride Agenda. The Pride Agenda is New
York’s statewide lesbian, gay, bisexual and transgender civil rights and
advocacy organization. We are very proud to coordinate the NYS LGBT
Health and Human Services Network, on whose behalf [ appear today.

The Network is a coalition of 54 non-profit organizations across New York
State providing a wide range of non-HIV community-based services to LGBT
New Yorkers. Since its creation in the mid-90s, the Network has grown into a
sophisticated and diverse statewide coalition capable of delivering cost-
efficient preventative and supportive services to hundreds of thousands of
LGBT New Yorkers and our families. In fact, in one year alone — 2008 -- the
Network’s member organizations provided services to over 800,000 New
Yorkers in all of New York State’s 62 counties.

Some of the crucial services that Network organizations provide include:
» Health and wellness programs including primary and preventative
health care;
e Mental health treatment and family counseling;
* Domestic violence and sexual assault services;
o (rime victim assistance;
» Homeless youth services; and

¢ Alcohol and substance abuse prevention.

[n the spring of 2009, the Pride Agenda published an assessment of LGBT
health and human services needs in New York State. For the first time, New
York State has clear, scientific data that identifies the unmet needs of LGBT
New Yorkers. Some of the findings of the needs assessment are startling:

e For something as fundamental as receiving basic health care,
40% of LGBT New Yorkers say there are not enough health
professionals who are adequately trained and competent to
deliver healthcare to LGBT patients.

e 14% of LGBT people, and fully one-third of transgender New
Yorkers, are or have been homeless at one time.

16 West 22nd Street, 2nd Floor, New York, NY 10010 212.627.0305 £212.627.4136 wwwprideagenda.org o T
One Commerce Plaza, 99 Washington Avenue, Suite 805, Albany, NY 12260 518.472.3330 f 518.472.3334



e 13% of LGBT New Yorkers have been victims of a homophobic or transphobic
sexual or physical assault severe enough to require medical care. The rate is even
higher for people of color: 19% for Black LGBT New Yorkers and 20% for Latino.

e Social isolation is a significant problem for LGBT people, with two-thirds of rural
LGBT residents saying they feel isolated from others, and over half of LGBT seniors
saying they sometimes or always lack companionship.

These findings indicate what LGBT communities have always known anecdotally: LGBT
communities face a staggeringly wide array of unique health-related problems.
Disproportionately affected by a host of issues including mental health, substance abuse,
homelessness, social isolation and hate violence, LGBT communities are placed at a severe
disadvantage due to the lack of culturally competent healthcare and social services.

Like many other New Yorkers, the LGBT community is being tested in unimaginable ways by
the economic downturn. Organizations that serve the LGBT community are struggling to
accommodate a flood of clients, especially from historically marginalized groups such as seniors,
youth and people of color. Emergency housing and meals, legal advice, foreclosure counseling
and workforce development are just a few examples of the types of services that LGBT New
Yorkers are seeking out in greater numbers.

Despite facing a sharp increase in demand for services with stagnant or even shrinking resources,
Network organizations have remained resilient, resourceful and innovative in the face of a very
challenging environment. Following the example of New York’s state agencies, Network
organizations are focusing on core mission programming that will effectively reach their target
populations. With limited staff and funds, Network organizations are relying on creativity and
sheer determination to provide services to so many. Over half of the 54 organizations in the
Network operate on an annual budget of $500,000 or less. 25% are either run entirely by
volunteers or employee only one staff member. Falling back on the Network’s greatest
strength—collaboration—member organizations are working together to share resources,
minimize costs and maximize impact.

But innovation and collaboration can only go so far. At some point, doing more with less
becomes doing less with less. Network organizations have answered the cry for services from
LGBT communities, and are providing them every day. They are stretched to their limits and
need New York State to stand with them on the frontlines as they meet the needs of some of New
York’s most marginalized citizens.

New York State has long supported the Network because of its proven ability to provide
culturally competent services in a highly cost-efficient manner that stretches every state dollar to
its fullest. Network organizations are providing services that are responsive to the needs of their
communities and that prevent hundreds of thousands of New Yorkers from utilizing more costly
health care services that will increase our state’s deficit. Because of this, New York State’s
relatively small investment in the Network has actually saved the State an immeasurable amount
of money in the medium and long-term.



The facts and figures are clear and irrefutable: Regardless of the economic climate—and in some
cases because of it—the needs of the LGBT community in New York State are profound. The
State has a responsibility and a constitutional mandate to address the needs of some of its more
vulnerable citizens. Even in tough times, New York can not neglect the needs of the hundreds of
thousands of LGBT New Yorkers who continue to face stigma and discrimination when
accessing even the most basic forms of health care. In these times of economic uncertainty, New
York State must continue its decade-long investment in the Network by continuing to provide
public support for the invaluable services that the Network collectively provides.

We hope that as the Governor and the Legislature contemplate how to address the state’s
economic troubles that they keep in mind the implications — in terms of public health, the health
of the economy and, yes, equality and faimess — of cutting invaluable funding for these low-
cost, preventative services provided by the Network’s community based organizations. On
behalf of the Network, I am asking that the 2010-2011 State Budget include adequate funding
from both the Executive and the Legislature to help ensure that LGBT New Yorkers get their fair
share from their government and continue to have access to safe, quality health care and human
services. Thank you.
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ACTS Response to Governor’s Early Intervention budget
proposals:

I want to thank the members of the New York State legislature for
allowing me to speak on behalf of Professional Agencies for
Children’s Therapy Services (ACTS) in regard to the Governor’s
recently proposed budget initiatives for the NYS Early Intervention

Program.

My name is John Calderon, Board Member and Secretary of
ACTS.

ACTS is an association of 21 provider Agencies of Early
Intervention and Pre School Special Education services.

ACTS Agencies serve disabled children from Orange county south
through Westchester, New York City and Long Island in a “natural
environment” home and community based setting.

Our model is fully compliant with both NYS and Federal
requirements that early intervention services should be provided in
a “natural environment”. The New York State Early Intervention
Performance Plan states “Early Intervention services and supports
should be provided in settings where typical children live, learn,
and play with activities that address children’s needs built into the
child’s and families typical routines, such as mealtime, bath time,
or play time”. The Federal definition of the natural environment
states in part C of IDEA “settings that are natural or normal for the
child’s age peers and who have no_disabilities” (34 CFR 303.18.
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In 2009 ACTS Agencies served an aggregate total of 41,302
children in Early Intervention and Special Education Pre School
programs in New York State. The 33,643 Early Intervention
children ACTS Agencies served last year represents approximately
48 % of all New York State children served in the Early

Intervention program.

ACTS is acutely aware and concerned about the New York State
budget shortfall. This is why ACTS Agencies have proposed
administrative initiatives to the Department of Health that we
estimate will save New York State $46 Million dollars in fiscal
year 2011/2012 and forward. Our proposal will save money
without putting providers of “natural environment” home and
community base early intervention services in fiscal jeopardy and
without resorting to parent co-pays.

In contrast, the Department of Health and Governor’s budget
include proposals that would save $66 Million doliars by
significantly reducing the reimbursement rate to “natural
environment” Home and Community Base Early Intervention
providers, and by shifting the burden of billing Medicaid and
private insurance to the Provider community and by instituting
parent co- pays.

Although the Department of Health has refused to disclose the
exact terms of its “interim rate proposal”, ACTS projects that the
Department will propose reducing the reimbursement rate to
“natural environment” Home and Community Base Early
Intervention providers by at least 10% or approximately
$60Million State wide. Factoring inflation, early intervention
reimbursement is 45% less today then when the program began in
1994. Reductions at the magnitude to be proposed by the
Department of Health will put providers of “natural environment”
home and community based services in financial jeopardy.
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The Department of Health also proposes to shift a significant
amount of funding in their “interim rate proposal” to a small group
of providers that serve children in a segregated, non-natural
environment. This interim rate proposal was done without
consulting the Reimbursement Advisory Panel (RAP) which was
formed to review rate methodology in the Early Intervention

program.

Part C of IDEA stipulates that “to the maximum extent
appropriate to the needs of the child, Early Intervention services
must be provided in natural environments including the home and
community settings in which children without disabilities
participate.” (34 CFR 303.12 (b)). Additionally, a federally funded
outcome study several years ago in NYS measuring parent
satisfaction with Early Intervention services found parents were
highly satisfied with service outcomes. Most of these parents
received home and community based services for their children.
Most recently, a study was published in the Journal of the
American Academy of Pediatrics, Nov 30, 2009, measuring the
effects of ABA services within Early Intervention provided in a
home and community based setting. home and community based
intervention resulted in children gaining 17 points in IQ scores
resulting in greater than 1 standard deviation improvement with
additional significant gains in adaptive behavior.

A loss of provider capacity in “natural environment” home and
community based services with an increase in segregated non-
natural environment services is against current New York State
policy, Federal regulations, parents’ wishes and best clinical
practices. The Department of Health “interim rate proposal” can
cause New York State to lose Federal funding of Part C early
intervention due to Federal regulations that require children to be
served in a natural environment. We urge the legislature to speak
out against this dangerous interim rate proposal.
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The Governor has proposed that 80 Agencies that serve
approximately 68% of the children in the NYS early intervention
program bill Medicaid before seeking reimbursement from
Counties. The Department of Health estimates savings associated
with this proposal will result in a savings of only $1.7 Million
dollars in fiscal year 2011/2012. The Governor and the
Department of Health acknowledge that Counties have been
unsuccessful collecting all billing due from Medicaid. ACTS
estimates that the amount Agencies will be unable to collect
through Medicaid billing will result in a loss of approximately $20-
$30 million dollars to these Agencies. A loss of this magnitude
will result in the financial collapse of the Agencies that serve the
majority of early intervention children. In order to avert a collapse
of the provider community, ACTS urges the legisiature not to
consider any legislation that would require early intervention
providers to bill Medicaid before seeking reimbursement from the

Counties.

The Governor has proposed modifying section 3235-a of the NYS
insurance law in order to compel private insurance not to deny
claims for early intervention services. This legislation would also
require 80 Agencies that serve approximately 68% of the children
in the NYS early intervention program to bill private insurance
before seeking reimbursement from Counties.

ACTS is in favor of legislation requiring insurance companies to
reimburse the Counties for early intervention services but only if
the Counties continue to be responsible for the billing and
collection function. We strongly object to the section of the
legislation that would require provider Agencies to bill private
insurance prior to billing and seeking reimbursement from the
Counties. The Governor and the Department of Health are aware
that Counties have had significant challenges collecting all billing
due from private insurance. Since 2003, these governmental
entities have had the infrastructure, resources and expertise to bill
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private insurance. Provider Agencies do not have the
infrastructure, staff nor expertise to perform this labor intensive
and complex function. It is not uncommon for Counties not to
know what billing issues have caused private insurance rejections
for 180 days or longer. Since most Counties have billing rules that
would prohibit Provider Agencies from billing them after 90 days,
recoupment of denied private insurance claims would be
impossible. ACTS estimates that the shortfall to Provider Agencies
may be as much as $20,000,000 State wide per year. Shifting an
enormous financial shortfall to Provider Agencies with even less
resources then governmental entities will cause Provider Agencies
to collapse.

o
ACTS opposes the establishment of parent co-pays in the NYS
Early Intervention program.

These costs, although pro-rated will place an undue hardship on
working parents with disabled children who already have
increased costs due to the disabilities exhibited by their children.
The caregivers and parents of disabled children in NYS should not
be required to pay a tax to have their children’s disabilities treated.
Children of NYS should be treated humanely, not taxed for their

disabilities.

On behalf of ACTS member Agencies, I thank the members of the
legislature for considering our comments regarding the Governor’s
proposed budget initiatives for the NYS Early Intervention

Program.



Department of Health Budget Proposal
$ in Millions

Enroll providers into Medicaid
NYS to Bill Private [nsurance
Parent Fee

Evaluation protocols

Speech protocols

Use of ABA para-professionals
Provider Audits

DOH Interim Revision to rates
20% rate reduction to independent
contractors that contract directitly with
Counties

Eliminate bus transportation

Projected 2011/2012 savings

$1.70
$24.60
$13.60
$3.30
$5.80
$5.90
$1.00

$9.80

ACTS Budget Proposal
$ in millions

$0
$24.60
$0
$3.30

$5.80

$1.00

$0.00



Membership of Professional Agencies for Children Therapy Services (ACTS)
As of 2/6/2010

Valley Consultants

Up wee Grow

O’Connell & Selig

All About Kids

Therapy Center for Children

Metro Therapy

Sunny Days

Cooper Kids Therapy

Kidz Therapy

New York Therapy Placement Services
TheraCare of New York

First Steps

Children Speech and Rehabilitation
MK Salomon Associates

Infant and Toddlers Intervention
Kadletz and Associates

Challenge Early Intervention Program
Bilinguals, Inc.

Kinderwide

Personal Touch Early Intervention
Designing Futures
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Supportive Housing Network of New York
Ted Houghton, Executive Director

Good morning. My name is Ted Houghton, and I am the Executive Director of the
Supportive Housing Network of New York. The Network represents over 180
nonprofit providers and developers who operate nearly 40,000 supportive housing
units throughout New York State, the largest supportive housing membership
organization in the country. '

Supportive housing — affordable apartments linked to on-site services — is the cost-
effective and humane way to provide stable homes to individuals and families who
have difficulty finding and maintaining housing. The people we house and serve —
people with mental illness, HIV/AIDS, substance abuse, and other barriers to
independence — are typically frequent users of expensive emergency services like
shelters, hospitals, prisons and psychiatric centers. Because placement into
supportive housing has been proven to reduce use of these seivices, supportive
housing saves state taxpayers’ money, often far more than what was spent
building, operating and providing services in the housing. This has been proven,
time and time again, by dozens of peer-reviewed academic studies.

Supportive housing’s cost-savings arguments are particularly compelling when we
are housing people with HIV/AIDS. When placed in housing linked to services,
residents’ T-cell counts go up, and viral loads go down. Hospitalizations are
averted, or made more brief. Other barriers to independence, from mental illness
to substance abuse to weak job histories, can be addressed with housing-based
services.

The consistent service interventions deliver better quality care for far less than
other more intensive, emergency settings. For example, one supportive housing
residence, operated by Network member Harlem United, houses and serves only
individuals with AIDS who have been certified eligible for nursing home care.
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Placing them into this supportive housing residence offers a far better quality of
life to tenants, while stifl providing appropriate support and care. Importantly, it
saves the public a stunning $103,000 a year for each resident who avoids
placement into a nursing home. It is an extraordinary achievement.

As a result of supportive housing’s long track record of success, today we have
over 40,000 units of supportive housing in New York, spread throughout the state,
from the Canadian border to the tip of Long Island. The AIDS Institute funds the
services to a key subset of these 40,000 apartments, through two budget lines:
Operational Support for AIDS Housing (OSAH) and NY/NY 1II service funds:

Operational Support for AIDS Housing (OSAH) - In the Governor’s budget
proposal, OSAH funding is transferred from the DOH AIDS Institute to the Office
of Temporary and Disability Assistance (OTDA). We support this move, as the
funding helps defray the cost of operating residences built with OTDA capital
dollars. However, the transfer is accompanied by a cut of 10%, from $1.092
million to $983,000. We ask the committee to weigh in with your colleagues to
_restore this cut to a program that has long been supported by this committee.

NY/NY HI Service Funds — These DOH AIDS Institute funds pay for services in
new supportive housing units developed by a City-State initiative to create 9,000
more supportive housing units in 10 years. Under this initiative, called the New
York/New York III Agreement, the ATDS Institute committed to pay for half the
cost of providing services in 1,000 new units for people living with HIV/AIDS.
These State funds leverage a like amount of City funding from the New York City
HIV/AIDS Services Administration (HASA).

Today, thanks to the AIDS Institute and its counterpart agency in New York City,
521 formerly homeless people living with HIV/AIDS — most with additional
disabilities — are now housed. Over the course of the next year, five more
buildings will open with 55 units set aside for this vulnerable population.

The AIDS Institute has yet to release information about the amounts in individual
budget lines for the SFY10-11 executive budget. We hope that the AIDS Institute
follows the lead of other State agencies that are signatories to the agreement and
fully funds services to existing and new units at $6.626 million.

Thus far in the executive budget, three other State agencies that are NY/NY III
signatories — the Office of Mental Health, Office of Alcoholism and Substance
Abuse Services, and the Office for Children and Family Services — have
maintained their commitment to funding the operating and services costs for units
created for their respective populations in the NY/NY III Agreement. They
understand that abiding by the City-State agreement leverages enormous amounts
of City and federal capital and expense budget dollars that would otherw1se be
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lost. They understand that investment in more supportive housing units helps.
them reduce other State spending on emergency interventions, like hospitals,
shelters and prisons. In order to achieve this leverage and cost savings, NY/NY IIT
funding is one of these agencies’ few budget lines that continues to grow each
year.

While other agencies have funded NY/NY III services, we still need to confirm
that DOH AIDS Institute has fully funded these services this year. Last year the
DOH AIDS Institute budget for NY/NY III fell short of the need by $1.3 million.
Without a last-minute restoration by the Legislature, at least two residences that
opened this year would have had to forfeit their units set aside for people living
with HIV/AIDS.

To cover the operating and service funding for all 521 existing NY/NY IIT AIDS
units and the 55 units opening this fiscal year, the AIDS Institute needs $6.626
million, an increase of $968,000 over last years’ budget.

We applaud the Legislature’s recent action in passing the bill to limit rent charges
to people with HIV/AIDS who live in subsidized housing to 30% of their incomes.
We urge you to ensure that this budget allows people living with HIV/AIDS to
still get access to the medicines they need to remain healthy. And we ask that you
do all you can to protect the safety net for poor New Yorkers during this most
difficult time. Most importantly, we ask that you protect the relatively small
amount of service funding necessary to operate supportive housing for people
living with HIV/AIDS safely and effectively.

We will follow up with the Health Committee as soon as the DOH AIDS Institute
budget details are made known. We hope that there will be sufficient funding in
this years’ budget for all of the units that require services. If this is not the case,
we hope we can count on the Health Committee to ensure that when the final
budget is passed, the AIDS Institute has $6.626 million for New York/New York
II1 housing,.

Thank you for this opportunity to testify.

Respectfully submitted by:

Ted Houghton

Executive Director

Supportive Hou.s'mg Network of New York
247 West 37" Street

New York, NY 10018

(646) 619-9641

thoughton(@shnny.org

WWW.Shnny.org -
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Introduction

The New York State Catholic Conference represents the Bishops of New Y-ork State in
public policy matters. Our Catholic tradition compels us to actively participate in the civic life
of the community, to uphold the dignity of every individual, and to serve and advocate for those
most in need. As the Catholic Conference has testified in the past, everyone deserves health-care
as a right consistent with their dignity, everyone needs health care to lead healthy and productive
lives, and society has an obligation to provide access to health care to everyone,-especialiy to the

vulnerable aged, the disabled, and the poor.

The Catholic Church’s health care ministry represents the largest single not-for-profit
provider sector in the state, and provides approximately 10 percent of health care serviees
statewide, in communities large and small throughout New York. The Church is also the largest
provider of human services, with more than 700 programs and human serviees agencies located
throughout the state. The broad spectrum of our service provision affords us a unique

perspective to view the breadth of need throughout our state.

Mission-based health care providers play a unique role in the provision of health care
-services throughout the state. In particular, faith-based providers often operate with limited
resources in areas serving the greatest need and provide services that other institutions are unable
or unwilling to provide. In this regard, Catholic and \;)ther faith-based providers are uniquely
suited, through their broad service networks of infer-related institutions and service agencies, to
address the full spectrum of community needs, in partnership with the state, over the continuum

of health and social services.

Our concerns are twofold: Access o health care is critical to the health and well-being of
millions of New Yorkers, particularly in a weakened economy; and a financially robust health
‘care infrastructure—whether Catholic-sponsored or sponsored by other entities—must be
maintained to provide the health care services needed in every community in this'state. Against
these two broad concemns, the budget before you contains proposals which are enicouraging in

some respects and worrisome in others.



Reduced Revenues for Health Care Providers

The sluggish economy continues to place growing demands on health-care services, as
evidenced by increased Medicaid caseloads—particularly for behavioral hea%th-services;and
increased use of hospital emergency rooms, In addition, the cumulative effect of nearly $4
billion in revenue losses and assessments on providers just in the last two years, on top of
repeated smaller but no less debilitating cuts over more than a decade, has, as all can see, taken

its toll.

It is precisely during periods of economic stress that the state’s safety net-services must
be maintained. Indeed, even in the best of economic times, many low- and moderate-income
individuals need assistance to afford the basic neoessities, including health care. That need is
found in every cdmmunity even in good economic times, and it is.growing as the prolonged

economic slump continues.

Formula-driven cuts such as those before you have been proposed repeatedly for over a
decade. The Legislature has on many occasions rightly rejected them, and for .good reason.
Patients do not present in the hospital emergency room by formula. Hospit-a]izations and
surgeries are not necessitated by formula. And costs which cannot be controlled internally

certainly are not governed by formula. These cuts may provide short-term budgetary savings to
the state, but they will also have significant lasting consequences. In the short run, they merely
weaken the ability of our health care institutions to effectively respond to the growing and
rapidly changing nature of our communities’ health care needs. And in the long-un, they fail to
provide an adequate investment in the health care infrastructure necessary to nurture a long-term
environment of efficiently provided quality health care for all our citizens. Without ‘adequate
recognition of increasing costs that remain largely outside the control of any provider, a facility’s
revenue base cannot hope to keep pace and provide sufficient resourees to support the provision

of necessary health care in their communities.

Budget reductions must take into account the needs of our most vulnerable neighbors and
the crucial role these safety net services plaj; in maintaining their health and-dignity as other
resources available to them are reduced or eliminated and as their jobs, other financial resources,

and health care coverage are threatened. Providers in communities with the greatest need are



often the most adversely affected. For any provider struggling and-committed to serving in our

poorest communities, remaining “competitive within its market” is not an option.

And yet, the budget would cut revenue for health ‘care providers at-all levels—hospitals,
nursing homes, and home care agencies—through reduced payments and increased assessments
totaling nearly $1 billion. Our preliminary estimate points to a loss of approximately $22 million
in revenue for the state’s 28 Catholic hospitals; approximately $19 million for our 52 nursing
homes; and approximately $12 million for our home care agencies and programs. -Cuts of this
magnitude cannot be absorbed without drastic reductions in service provision. In addition, as
access to health care becomes more limited due to cost and the loss of jobs and-employment-
related health coverage, imposition of provider assessments and additional surcharges on insurers
can only make health care costs higher still, forcing even greater numbers of individuals into the
ranks of the uninsured.

Ironically, in a struggling economy with-flat job.growth, the health-care provider sector is
one of the most robust sectors of our economy. Catholic hospitals atone provide $9:5 billion in

economic benefit to their communities and employ nearly 70,000 people.

Let us be clear: Just as we all rightly view cuts in education funding as-cuts to'students’
education, and not as cuts to schools, we must surely view cuts in health funding not ascuts to
providers but as cuts to patients’ health care. Reduced revenues for providers will mean reduced
levels of service, unmet staffing needs, elimination of marginal semces, delay of-capital
investment in'technology—ironically, including health information technology which tan reduce
expenses and increase efficiency over time.

The current heightened focus on both thereal and the perceived surplus in the state’s
institutional capacity belies the need for a systematic, ongoing approach to planning which
incorporates analysis of need with availability and commitment of financial resources. In this
regard, the yearly struggle faced by hospitals, nursing homes, home- and community-based
providers, and physicians to maintain adequate revenue streams demonstrates the underlying

need for an integrated approach to support the continum of health care delivery.

[#5]



Enhanced Access to Health Insurance-Coverage and Service Efficiency

Your efforts over the last few years to-extend affordable health care coverage to all of the ‘
state’s children has served as a model for the nation, and the suceess of New York’s Child Health
Plus program is a testament to the state’s commitment to the health and well-being of the young
members of our community. Provisions before you to implement “Express Lane” .enrollment
and to further simplify the documentation requirements and enhance public databank matching
for enrollment in Child Health Plus and Medicaid Managed Care are welcomed.,

However, the proposal to reduce premiums for Medicaid Managed Care and Family
Health Plus by 1.7 percent will place greater pressure on plans to adequately provide services to
their enrollees. In addition, proposed co-pays in the Faﬁu’ly Health Plus buy-in program will
make such coverage less affordable to the low- and moderate-income individuals-for whom the
program was established. With the outcome of federal health care reform uncertain at this time,
retrenchment in state supports for subsidized health insurance programs will jeopardize the
ability of these individuals to access comprehensive health care through affordable-coverage

options.

With regard to rationalizing the delivery of home- and-community-based services, the
proposal to authorize joint case management of waiver services is a step in the right direction,
and we commend it to you for your consideration. We believe that more can be done to-enhance
the delivery of services to the frail eldetly and the disabled beyond waiver services, as discussed

below.

The Particular Needs of the Frail Elderly and the Disabled

In contemporary American society, our-elderly population too often is treated either as a
problem or—equally troubling—as an afterthought. Even our public policies-can overlook the
needs of our oldest and frailest members to whom we owe-such a debt. We have made great
strides in our treatment of these valuable members of our-community through the years, but,
sadly, budgetary crises and other factors often lead 4o unfortunate cuts in services that severely
impede that progress. As Catholic health care providers, we see an urgent need for a fresh look
at how we are meeting our responsibilities to our eiderly population and For adjustments in -

policies to better serve them.



The state’s Catholic bishops have long emphasized this concern and callfora
strengthening of the partnership of service between the state and the faith-based and not-for-
profit long-term care provider community, which has been a hallmark of our society’s

commitment to fulfill the needs of our frailest and most vulnerable neighbors.

Demographic trends indicate that the elderly constitute a large and growing segment of
the population in the nation and New York. Current methods of heaith'care delivery—along
with the delivery of ancillary services needed by the frail elderly-—are but one of many factors
contributing to the pressure on the long-term care delivery system. As seniors live longer, they
face increasingly complex and costly health problems. At the same time, changing attitudes are
placing greater emphasis on the abiiity of seniors to remain in their homes and-communities

rather than to retreat into institutions.

These factors, along with growing competition for ever-dwindling-public{inancing, have
.contributed to a steady decline in the state’s financial commitment to long-term<are, especially
to not-for-profit institutions’ role in providing for the needs of the state’s frail elderly, the poor,
and the disabled.

As the state’s Catholic bishops noted in their March 20035 pastoral letter on society’s
responsibility to the poor and vulnerable entitled Restoring the Covenant, a partnership of service
between the state and the faith-based and not-for-profit long-term care providercommunity has
been a hallmark of oursociety’s commitment to fulfill the needs of our frailest and most

vulnerable neighbors.

In its haste to realize budgetary savings in the short-run, the state has rationalized a
dismantling of the institutional delivery infrastructure and has based its current policy on
formula-driven reimbursement and needs methodologies devoid of an acknowledgment of the

impact such actions have on affected individuals.

Current trends notwithstanding, the need continues for a robust and financially stable
institutional infrastructure to deliver long-term care services to our frailest and most vulnerable
elderly, for whom home- and community-based services are not a realistic alternative. The

desire to receive services at home or in the community is justifiable when it is the most



appropriate setting for those in need of'service, but institutional long-term care is, and will

remain, an essential component of a complete health care delivery system.

With these factors in mind, we believe that certain core principles must be applied to the

evolving development of long-term care policy:

e Through dialogue with communities of iriterest, develop a coherent vision, principles
and policies for the care of our frail elderly and other dependent populations and

adopt specific programs for moving toward that vision.

* Clearly establish and organize the state’s accountability for protecting and securing
the lives and well being of the frail elderly and other dependent populations.

* Reaffirm the state’s historic partnership with voluntary and faith-based agencies in
providing care and services to those in our communities who are most vulnerable and

unable to care for themselves.

e Commit to a system of Medicaid reimbursement that will pay for the necessary and
reasonable costs of long-term care services that will meet acceptable standardsTor

quality of life as well as quality of care.

In keeping with these principles, we recommend that the following policy initiatives for

your consideration:

* Require a comprehensive care plan for every nursing home-eligible individual—
developed with the participation of the affected individuals and their families—which
reflects the full range of human needs, including spiritual fulfillment, and which takes
into consideration the availability of institutional and home- and community-based

services appropriate to the needs of-each such individual.

* Develop plans related to the decertification of nursing home beds and the substitution
of additional assisted living beds or any other form of home- and community-based
care. These plans must take into account the-circumstances of the populations to be
affected and the specific circumstarices of the affected indiﬁduals and their families,

the availability and capacity of institutional and home- and community-based service



providers in the affected area, and the supply of trained health care workers. "Such
plans should also ensure that every individual has access to appropriate care and
should provide priority access to employment opportunities in home- and community-

based-care for affected health care workers.

¢ FEstablish a standing interagency long-term care planning committee consisting of
leadership and appropriate staff from the Department of Health, the Office for the
Aging, and the Department of Housing and Community Renewal, as well as providers
and consumer groups, which would make recommendations to policy makers and

regulators on how to best meet long-term-care needs.

e Recognize the importance to care recipients, their families and care providers of the

role of spiritual support in their daily lives.

Providing Life-affirming Health Care
Maternity and Early Childhood Foundation

The Executive Budget completely eliminates funding for the Matemity & Early
Childhood Foundation, Inc. (MECF), which funds projects throughout the-state that provide vital
health and social services to pregnant and parenting young women and their infants. The
elimination of this funding will dcvastate a program that has proven to be cost-cBective in
promoting early pre-natal care and healthy lifestyles for low-income pregnant and parenting
mothers, and in preventing serious subsequent health problems and future dependency on the
public assistance and foster care systems. Investing in programs like MECF will enhance the
health, well-being and dignity of those served and save New York State in the long-term. We
strongly urge the Legislature to restore the $1.2 million appropziation for the Maternity & Early

Childhood Foundation.

Stem Cell Research

The Executive Budget contains $44.8 million for the Empire State’Stem Cell Fund,
consistent with a ten-year commitment outlined in the 2007-2008 State Budget. Projects funded
by the Empire State Stem Cell Board are highly controversial and have flowed to research
requiring the destruction of human embryos for their stem cells. Most-recently, the'Stem: Cell
Board decided, with no direct legislative approval or oversight,to allow funding to be used to




financially compensate women for the harvesting of their eggs for research—an extreme policy
which no other state in the union allows. In addition, the Board is currently contemplating the

- ethical and policy implications of animal-human “chimera” research, and could decide that
research involving the integration of human and non-human cells would be eligible for Stem Cell
Board grants. Numerous opportunities exist for promising ethical stem-cell sesearch, and we

urge the Legislature, as we have in the past, to limit scarce research resources to ethical non-

embryonic stem cell projects.

Medicaid Abortion Funding

Funding for abortion through the medical assistance program remains in the 2010-2011
State Budget. We urge the Legislature to mirror the federal Hyde Amendment’s restrictions on
abortion funding. Limiting ﬁmding for abortion to cases of reported rape or incest and cases in
which the life of the mother is threatened by a continued pregnancy would'save the state the vast
majority of the approximately $45 million spent on abortion each year through the Medicaid
program,

Conclusion

Make no mistake: As we and others have repeatedly said over the last decade,
reductions of this magnitude will result in a loss of health care services for our poorest
neighbors, especially for the frail elderly and the dis;bled. The responsibility to balance the
state budget must not be placed on those least abie to shoulder the burden, especially when their
need for health services—always an issue even in the best of times—is growing. Indeed, those
least able to bear the brunt of the state’s budget.deficit should be disproportionately:sheltered
from its ill effects.

Without adequate access to care, our citizens cannot hope to live healthy and productive
lives. Without adequate compensation, health care facilities.cannot provide services needed in
every community in this state. We urge you to take the long view, to look past the opportunity
for short-term formula-driven savings, and to work collaboratively with the health care provider

community to develop long-term savings based on sound strategic investment.

We urge you, therefore, to restore adequate payments to providers to maintain neaded

health care services for all; to continuing the development of home- and community-based



services so seniors can receive necessary care while remaining in their homes among family and

friends; and to maintain the hard-won gains in access to affordable health care-coverage.

All of us, and especially our most needy fellow New Yorkers, deserve a healthcare
system that is appropriately and adequately funded, and we urge you to reject easy fixes to these

difficult circumstances.

We stand ready to work with all policy makers and our faith-based and not-for-profit
'colleégues to fashion cost-effective and compassionate policies which will ensure thedignity of

our most vulnerable fellow New Yorkers.







Testimony to the Budget Hearing on Health and Medicaid

In years past, my testimony has outlined basic questions about AIDS policy and science
raised by scientists and medical doctors.

Last year, ten of those questions, along with an explanatory presentation, were sent to the
federal Health and Human Services Department, seeking answers or resolutions.

As is apparent from the correspondence, virtually none of the questions can be answered.

Nonetheless, federal and state governments continue to spend tens of billions on AIDS.
In the case of New York, roughly 3% of the state budget, while school aid is slashed.

Here is just one of the questions that cannot be answered: Why do criteria for a positive
HIV test, unlike any other medical test, differ by geography, so that someone testing

positive in Africa may not be positive in New York?

The full correspondence to and from HHS is at www.aidspetition.org/Questions.

Recently, HIV co-discoverer Montagnier stated' that a healthy immune system can get
rid of HIV. If general health measures can remove HIV, why are we spending billions on
toxic drug treatments?

It really is time for serious scrutiny of AIDS policy and spending.

Sincerely,
Frank Stoppenbach

96 Rokeby Road
Red Hook, NY 12571

Member, The Group for the Scientific Reappraisal of the HIV/AIDS Hypothesis

February 9. 2010

' http://theperthgroup.com/HON/LMNexus.html




