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A rich theoretical literature describes the disadvantages facing plaintiffs who 
suffer multiple, or intersecting, axes of discrimination. This article extends 
extant literature by distinguishing two forms of intersectionality: demographic 
intersectionality, in which overlapping demographic characteristics produce 
disadvantages that are more than the sum of their parts, and claim intersec· 
tionality, in which plaintiffs who allege discrimination on the basis of intersect
ing ascriptive characteristics (e.g., race and sex) are unlikely to win their cases. 
To date, there has been virtually no empirical research on the effects of either 
type of intersectionality on litigation outcomes. This article addresses that 
lacuna with an empirical analysis of a representative sample of judicial opin
ions in equal employment opportunity (EEO) cases in the U.S. federal courts 
from 1965 through 1999. Using generalized ordered logistic regression and 
controlling for numerous variables, we find that both intersectional demo
graphic characteristics and legal claims are associated with dramatically 
reduced odds of plaintiff victory. Strikingly, plaintiffs who make intersectional 
claims are only half as likely to win their cases as plaintiffs who allege a single 
basis of discrimination. Our findings support and elaborate predictions about 
the sociolegal effects of intersectionality. 

Twenty years ago, Kimberle Crenshaw introduced the idea that 
civil rights laws are ill equipped to address the types of inequality 
and discrimination faced by people who suffer multiple, or "inter
secting," axes of discrimination (Crenshaw 1989). Her work has 
inspired two decades of research on intersectionality in many fields, 
including critical race theory, stratification, social psychology, and 
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women's studies. Yet despite the richness of the theoretical schol
arship on the legal disadvantages confronted by women of color, 
there has been virtually no empirical research that addresses the 
effects of intersectionality on litigation outcomes. 

This article addresses that lacuna by examining the effects of 
intersectional demographic characteristics and intersectional legal 
claims on plaintiffs' likelihood of success in discrimination lawsuits. 
Using a representative sample of judicial opinions over 35 years of 
federal employment discrimination litigation, we show that non
white women are less likely to win their cases than is any other 
demographic group. Additionally, plaintiffs who make intersec
tional claims, alleging that they were discriminated against based 
on more than one ascriptive characteristic, are only half as likely to 
win their cases as are other plaintiffs. Our results suggest that 
antidiscrimination lawsuits provide the least protection for those 
who already suffer multiple social disadvantages, thus limiting the 
capacity of civil rights law to produce social change. 

Limitations of Civil Rights Law 

Federal equal employment opportunity (EEO) laws attempt to 
prevent and redress discrimination in employment, a major source 
of economic and social inequality. A growing body of literature 
analyzes the capacity and limitations of EEO law to ameliorate 
inequality in the workplace. EEO law has, to some extent, 
improved women's and nonwhites' position in the labor market 
and workforce (Beller 1982; Burstein & Edwards 1994; Eberts & 
Stone 1985; Heckman & Verkerke 1990; Leonard 1984, 1986; 
Skaggs 2008, 2009). However, a large body of legal and sociolegal 
literature highlights the many limitations of civil rights law in 
redressing inequalities at work. Some limitations stem from power 
disparities in litigation. Sociologists oflaw point out that the rights
mobilization process, in which victims must generally perceive 
rights violations and endure the prolonged and costly process of 
litigation in order to realize the benefits of legal rights, tends to 
penalize precisely those who rights are intended to benefit: indi
viduals with fewer social, economic, and political resources (Albis
ton 1999, 2005; Bumiller 1987, 1988; Felstiner et al. 1980/1981; 
Galanter 1974; Marshall2005; Miller & Sarat 1980; Nielsen 2004a, 
2004b; Nielsen et al. 2010; Scheingold 1974). A second set of limi
tations of EEO law's potential to redress inequalities stems from 
mismatches between discrimination as conceptualized by law and 
discrimination as experienced in the workplace. EEO law generally 
conceptualizes discrimination as intentional, disregards its struc
tural forms, and fails to recognize how employment practices 
sustain patterns of market-based discrimination (Haney Lopez 
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2000; Krieger 1995; Nelson & Bridges 1999; Schultz 1990; Schultz 
& Petterson 1992; Sturm 2001; Sturm & Guinier 1996). Addition
ally, courts may help to institutionalize ineffective organizational 
responses to law by deferring to compliance structures that sym
bolize attention to law but are ineffective at combating discrimina
tion (Edelman 2005, 2007; Edelman et al. 1999, 2011; Kalev et al. 
2006). 

In this article, we turn our attention to a stumbling block for 
EEO law that has received much attention in critical race and 
feminist scholarship but relatively little attention in empirical analy
ses of inequality in the courts: intersectionality. As described below, 
intersectionality disadvantages plaintiffs both as a source of inequal
ity in litigation and as a mismatch between legal conceptualizations 
and actual experiences of discrimination. 

Twenty years of work by sociolegal scholars suggests that plain
tiffs who face multiple disadvantages fare less well in civil rights 
litigation than do plaintiffs who suffer a single form of social disad
vantage (Austin 1989; Caldwell 1991; Carbado & Gulati 2001; 
Crenshaw 1989, 1991, 1992; Harris 1997; Roberts 1991; Smith 
1991; Wei 1996; Williams 1991). The key insight of intersectionality 
theory is that discrimination and disadvantage are not just additive; 
categories may intersect to produce unique forms of disadvantage. 
For example, an employer might hire both white women and black 
men but refuse to hire black women because he stereotypes them as 
desperate single mothers (Kennelly 1999); since this stereotype is 
specific to black women, it cannot be explained as the summed 
effects of racism and sexism. 1 

Intersectionality theorists have suggested two distinct processes 
through which people facing multiple disadvantages are subordi
nated in the courts, but have not explicitly distinguished between 
these types, causing some confusion. To highlight the fact that 
intersectional disadvantages comprise two distinct mechanisms of 
subordination, we formulate and investigate two different con
structs: demographic intersectionality, in which the courts are the 
site of intersectional disadvantages or discrimination, and claim 
intersectionality, in which the law does not adequately redress inter
sectional discrimination that occurs in the labor market. Demo
graphic intersectionality can be thought of as a type of inequality in 
litigation, while claim intersectionality can be thought of as a mis
match between discrimination as conceptualized by law and dis
crimination as experienced in the labor market. 

1 Although the concept of intersectionality can apply to any intersecting ascriptive 
characteristics, the bulk of the literature focuses on black women. Here, we use black 
women as the prototypical example, keeping in mind that the concept applies to other 
groups as well. 
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Demographic Intersectionality 

Demographic intersectionality disadvantages occur when dis
crimination and/or stereotyping targets plaintiffs who occupy the 
intersection of two or more demographic categories. For these 
plaintiffs, overlapping axes of disadvantage may add up to more 
than the sum of their parts. Articulating the mechanisms through 
which intersectional stereotypes operate, social psychologists find 
that people sometimes merge information from multiple categories 
to create subcategories with attendant stereotypes (Bodenhausen 
2010; Roccas & Brewer 2002), and that information about charac
teristics or roles can take on new meanings when nested within 
other categorical formations (Hutter & Crisp 2005; Kunda & 
Thagard 1996; Richards & Hewstone 2001; Ridgeway 1997; 
Stangor et al. 1 992). By demonstrating that status characteristics 
are not always perceived independently, this experimental research 
suggests that intersectional stereotypes are likely to emerge and to 
influence social perception and judgment. 

Indeed, recent empirical research on hiring and discrimination 
provides evidence that employers hold discrete stereotypes for 
various intersectional categories. Employers may stereotype inner
city blacks (but not necessarily other blacks or white inner-city 
residents) as lazy and dangerous (Kirschenman & Neckerman 
1991; Moss & Tilly 2001 ). Employers also hold different stereotypes 
about black men and black women. They sometimes stereotype 
black women negatively as desperate single mothers (Kennelly 
1999) or positively as responsible "matriarchs" (Shih 2002: ll1). 
Black men, on the other hand, are stereotyped as "unmanageable 
workers [who are] more likely to resist authority" (Shih 2002: 102). 
Using census data, Kaufman (2002) concludes that employers often 
have preconceived notions about which race and sex combinations 
are right for a job and tend to select job applicants who match these 
stereotypes. Interview-based research and audit studies confirm 
that employers prefer to hire white men for low-skilled jobs (Moss 
& Tilly 200 1; Turner et al. 199 1). 

Judges, juries, and lawyers are subject to the same institution
alized stereotypes as are employers. If they introduce these stere
otypes into legal decisionmaking, the types of stereotypes discussed 
in the literature on labor-market discrimination may also affect 
court outcomes, with courts replicating the discriminatory practices 
that operate in the labor market. 

Claim Intersectionality 

Claim intersectionality is present when plaintiffs allege discrimi
nation on the basis of two or more ascriptive characteristics. Critical 
race theorists have argued that since antidiscrimination law organ-



Best, Edelman, Krieger, & Eliason 995 

izes demographic traits into formal, one-dimensional categories
race, sex, national origin, and so forth-legal doctrine often fails to 
capture the types of discrimination suffered by intersectional sub
jects (Austin 1989; Caldwell 1991; Crenshaw 1989; Harris 1990; 
Roberts 1991). So, for example, sex discrimination is conceptual
ized in antidiscrimination case law as a problem affecting all women 
equally and in the same ways (with white women as the prototypic 
case), while race discrimination is understood as affecting all blacks 
(prototypically male) in the same ways (Crenshaw 1989; Harris 
1990). Intersectionality theorists argue that this one-dimensional, 
categorical approach to understanding discrimination prevents 
civil rights law from adequately protecting members of groups that 
experience more than one axis of prejudice. 

For example, an employer might be willing to hire black men 
and white women as retail salespeople but unwilling to hire black 
women because he thinks that customers will stereotype them in 
disparaging ways that will harm his business (Smith 1991: 28). Or, 
as another example, an employer might fire a black female 
employee because the employer is discomfited by her Mrocentric 
feminine attire or hairstyle (Caldwell1991 ). Their employees might 
make what we call intersectional claims: allegations that they were 
discriminated against due to more than one ascriptive characteris
tic. But since these types of discrimination would not affect minority 
men or white women, under some interpretations of EEO law, the 
employer could parry a claim of race discrimination by pointing to 
the hiring of men belonging to the plaintiffs racial group and 
deflect a claim of sex discrimination by pointing to his hiring of 
white women (Crenshaw 1989; Harris 1990; Smith 1991). 

Thus, plaintiffs who make intersectional discrimination claims 
may be less likely to win their cases not only because they are 
members of particularly derogated subgroups, but also because, 
given the categorical nature of discrimination law, intersectional 
claims are particularly hard to establish. While demographic inter
sectionality can produce unequal outcomes in all arenas of social 
life, claim intersectionality is a mechanism of disadvantage that is 
particular to civil rights litigation. 

Lack of Empirical Research on Intersectionality and 
Litigation Outcomes 

Although a substantial and rich literature describes the nature 
of intersectionality and demonstrates how intersectionality has 
penalized plaintiffs in particular cases, there has been no systematic 
effort to determine the extent to which intersectionality penalizes 
plaintiffs in litigation generally. Regarding demographic intersec
tionality, some studies have compared litigation outcomes across 
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gender or racial groups, but most studies have examined race and 
gender disparities separately, comparing all men to all women or 
comparing all racial minorities to all whites (Babcock 1993; Nelson 
1994; Resnik 1991; Schafran 1998; Selby 1999). Since they ignore 
the intersection of race and gender, these studies may elide impor
tant differences among subgroups, and we remain in the dark 
about whether race disparities are constant across gender, and vice 
versa. One exception to this trend is Oppenheimer (2003), who 
examined a sample of 334 employment-discrimination and 
wrongful-discharge cases tried in the California state courts and 
found that black women had low win rates in cases alleging sex 
discrimination or race discrimination. While these results suggest 
that plaintiffs with intersecting disadvantaged statuses may fare 
worse in the California state courts, the study did not test whether 
the differences were statistically significant or control for other 
characteristics of the cases. To fully examine demographic intersec
tionality, we must statistically compare outcomes for white men, 
white women, nonwhite men, and nonwhite women. 

Claim intersectionality has attracted more scholarly attention in 
the form of several qualitative analyses of employment discrimina
tion opinions by critical race theorists (Crenshaw 1989; Cunning
ham 1998; Scales-Trent 1989; Smith 1991 ). This work highlights a 
series of judicial opinions with widely varying treatment of inter
sectional claims. In some cases, judges have not recognized inter
sectional claims as being legally cognizable and have dismissed 
them at the outset. Crenshaw's (1989) foundational article on inter
sectionality, for example, centers on the case of DeGraffenreid v. 
General Motors (1976), in which the plaintiffs established that GM 
had not hired any black female workers before 1964 and that all the 
black women hired after 1970 had lost their jobs in a later seniority
based layoff. The court ruled that black women were not a pro
tected class under Title VII. Since the company had hired white 
women, no sex discrimination had occurred. Since the company 
had hired black men, no race discrimination had occurred either. A 
similar fate befell black female plaintiffs in jewel C. Rich v. Martin 
Marietta (1975), Ella Logan v. St. Luke's Hospital Center (1977), and 
Mary M. Love v. Alamance County Board of Education (1984), where 
the judges also considered race and sex claims separately and 
disregarded statistical evidence of discrimination against black 
women as legally irrelevant. 2 

2 In these cases, black female plaintiffs alleging race and sex discrimination were at a 
disadvantage because the courts considered each type of discrimination separately. Cren
shaw (1989) describes another pattern of rulings in which black women were not allowed to 
represent all women or all blacks in class-action lawsuits. Our data do not allow us to 
observe the latter pattern; our measure of claim intersectionality focuses only on the former. 
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However, in other opinions, the courts have been sympathetic 
to intersectional claims. In Jefferies v. Harris County Community 
Action Association (1 980), the court ruled that "discrimination 
against black females can exist even in the absence of discrimina
tion against black men or white women" (quoted in Scales-Trent 
1989: 17). Similarly, in reversing the district court's grant of 
summary judgment in Lam v. University of Hawai'i (1994), the U.S. 
Court of Appeals for the Ninth Circuit criticized the district court 
for imagining that racism and sexism can be evaluated separately. 
Finally, some opinions are mixed. In Judge v. Marsh (1986), the 
court stated that it would consider intersections of two character
istics but not three or more, out of the concern that considering 
too many intersections would turn Title VII into a "many-headed 
Hydra" and make it impossible to make any employment deci
sions "without incurring a volley of discrimination charges" 
(quoted in Scales-Trent 1989: 37). 

These cases reveal the courts' varying responses to intersec
tional claims but leave broader patterns obscure: How many plain
tiffs are bringing intersectional claims? On the whole, are plaintiffs 
who bring intersectional claims less likely to win their cases? And if 
so, can any other characteristics of the cases explain this disadvan
tage? These questions can best be addressed through quantitative 
empirical research. However, to date, there has been very little 
empirical research on the effects of claim intersectionality on 
litigation outcomes. To our knowledge only one preliminary 
empirical analysis speaks directly to this question. Kotkin (2009) 
examined 26 employment discrimination summary judgment 
adjudications in the federal district courts for the Southern and 
Eastern Districts of New York in which plaintiffs presented 
multiple-basis claims. These plaintiffs lost the defense motion for 
summary judgment 96 percent of the time, which is higher than 
plaintiff loss rates reported by other studies of summary judgment 
outcomes, providing suggestive evidence that plaintiffs alleging 
multiple bases of discrimination fare poorly. However, the study 
did not include a comparison group of single-basis claims, thus 
leaving it unclear whether plaintiffs alleging single bases of dis
crimination fared better, and if so, whether the differences were 
statistically significant. Documenting claim-intersectionality disad
vantages requires systematically testing whether intersectional 
claims fare worse than other claims do. 

Thus, no existing research systematically compares intersec
tional and nonintersectional cases and tests whether intersectional 
cases fare significantly worse. Our analysis addresses the lacuna of 
empirical data and findings on this issue by investigating intersec
tionality disadvantages using a probability sample of federal civil 
rights opinions. 
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The Politics of Methods in Intersectionality Scholarship 

The lack of quantitative empirical work on intersectionality is 
due in part to methodological conflicts within critical race scholar
ship. The first point of controversy centers on how to use categories 
in research on intersectionality. Scholars who believe that the main 
contribution of intersectionality theory is the documentation of the 
detrimental effects of categorization are loath to use their own work 
to divide people into categories. Additionally, some scholars suggest 
that intersectionality cannot be captured through an interaction 
effect because the social construction of categories is contingent 
and fluid (Collins 1 990; King 1 988; West & Fenstermaker 1 995). 
However, other researchers defend the importance of using catego
ries to document inequalities (McCall 2001, 2005).3 

The second point of disagreement centers on research 
methods. Critical race scholars who study intersectionality use 
almost exclusively qualitative and interpretive methods (Abrams 
1994; Austin 1989; Caldwell 1991; Crenshaw 1989, 1991, 1992; 
Delgado 1995; Roberts 1991; Smith 1991; Williams 1991). Many 
critical race scholars criticize quantitative research as overly simplis
tic and positivist (Davis 2008; McCall 2005). However, a smaller 
group of researchers criticizes the exclusive use of qualitative 
methods for providing inadequate documentation of inequalities 
(Nash 2008), argues for the use of statistics to document differing 
outcomes among groups (Baldus et al. 1 990; McCall 2005), and 
calls for greater dialogue between critical race theory and empirical 
research on law and society (Gomez 2004). 

We argue that these conflicts can be resolved by recognizing 
that the best method of analysis depends on the nature of the 
research question and the dependent variable. While qualitative 
research is most appropriate for in-depth studies of experiences 
and identities (Harvey 2005; Hondagneu-Sotelo 2001), quantitative 
research may be best suited to documenting the aggregate patterns 
that constitute between-group inequalities (McCall 2001, 2005; 
Yuval-Davis 2006). While racial, sex, or other categories certainly 
do not richly describe people's experiences and identities, differing 
outcomes across these categories are important indicators of struc
tural inequality and social stratification. Additionally, as the social 
categories on which discrimination is often based and through 
which legal claims must be pursued, these categories have real 
effects. 

While there is an extensive research literature exploring inter
sectional experiences and identities, researchers have rarely sought 
to document the effects ofintersectionality on inequality (Browne & 

3 Some researchers also find a middle ground between deconstructing categories and 
adopting them completely (McCall 2005). 
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Misra 2003). Attributing this neglect to methodological prefer
ences, McCall argues that suspicion of statistics has "restrict[ed] the 
scope of knowledge that can be produced on intersectionality" 
(McCall 2005: 1772). This neglect is so extreme that the hypothesis 
that Crenshaw (1989) introduces in her foundational article on 
intersectionality-that intersectional plaintiffs fare worse in dis
crimination lawsuits-has not been systematically tested. Our study 
is designed to test this hypothesis. 

Methods 

Sample 

Our study draws upon a representative sample of judicial opin
ions in EEO cases, allowing us to provide generalizable findings on 
patterns in EEO decisions. We first retrieved all federal employ
ment opinions decided by the U.S. district and circuit courts 
between 1965 and 1999 and available in the Westlaw database, 
which yielded a sampling frame of over 50,000 opinions.4 We then 
selected a 2 percent random sample, yielding 328 circuit court 
opinions and 686 district court opinions. 5 

Our sample is unique in its inclusion of opinions from both the 
district and the circuit courts. The few previous empirical studies 
of civil rights judicial opinions focus only on the Supreme Court 
and federal circuit courts (Burstein & Edwards 1 994; Burstein & 
Monaghan 1986). While appellate opinions establish precedent and 
therefore become the "leading cases," the district courts handle 
many more cases, making them the primary federal locale for civil 
rights dispute resolution. Thus, including the district courts pro
vides important information on civil rights conflict resolution 
where it more frequently occurs.6 

It is important to note that while our sample is representative of 
judicial opinions, it is not representative of all instances of discrimi-

4 Since Lexis and Westlaw include many of the same opinions, we sample only from 
the Westlaw database to avoid duplication. We used a broad search term in order to include 
all federal civil rights decisions issued under Title VII of the Civil Rights Act of 1964, the 
Age Discrimination in Employment Act of 1967, the Equal Pay Act of 1963, two post-Civil 
War Civil Rights Acts, and 42 U .S.C. Sections 1981 and 1983. 

5 Once the initial sample was selected, we read each opinion and rejected those that (a) 
were not principally about civil rights, (b) did not involve adjudication on the merits of the 
case, or (c) arose from an appeal of a decision by the Merit Systems Protection Board. 
Rejected cases were replaced with the next case in chronological order. For this analysis, we 
also dropped 10 cases with missing data. 

6 We did not include Supreme Court cases because they are few in number and we 
wanted to examine the impact of major Supreme Court decisions on our dependent 
variables. 
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nation or charges filed. 7 Large-scale surveys tell the story of a 
"dispute pyramid" (Miller & Sarat 1980) in which judicial opinions 
reflect only the tip of the iceberg. Only 5 percent of perceived 
instances of employment discrimination evolve into court filings 
(Miller & Sarat 1980), and almost 60 percent of employment dis
crimination cases filed in federal court settle (Nielsen et al. 2010).8 

Intersectional plaintiffs may well be disadvantaged at all stages of 
the dispute pyramid, but since our focus is on plaintiffs' likelihood 
of success when their cases reach a judge, we do not include these 
earlier stages in our study. 

Coding 

We coded each opinion for court (which circuit or which dis
trict), judges, plaintiff characteristics, defendant characteristics, 
statutory claims involved in the case, challenged actions, legal theo
ries on which the claims were based, which party prevailed (and the 
extent to which they prevailed), and a variety of other variables. 
Table 1 presents descriptive statistics for the variables used in the 
analysis. Given the complexity of our coding scheme, we took 
numerous measures to ensure intercoder reliability. We developed 
and refined the coding scheme through an iterative procedure 
involving trial coding of opinions by five researchers over a period 
of about one year and then ran a series of reliability checks to 
ensure that there were no systematic differences among the 
coders.9 

Dependent Variable: Who Wins 

Our dependent variable is who wins the case. This variable has 
three categories: employer wins (N = 595), mixed outcomes in 

7 Siegelman and Donohue (1990) note that the cases available in online databases are 
a biased sample of cases filed. However, most of this bias is due to the fact that most cases 
drop out before requiring a judicial decision, usually due to settlement. Westlaw attempts 
to include every federal decision, including those that are not legally "published," increas
ing the extent to which our sample is representative of all judicial opinions. 

8 Some cases result in judicial opinions before eventually settling (e.g., a case that 
survived a motion to dismiss or a motion for summary judgment and later was settled). 
Other settled cases never result in judicial opinions and so would not be included in our 
sample. 

9 Each week, five researchers independently coded five opinions, discussed discrep
ancies, and refined the coding scheme. This process was repeated until the five researchers 
reached agreement percentages of approximately 90 percent for all codes. One of the 
researchers then completed all of the circuit court coding. Next, district court coders, all of 
whom had completed a course in EEO law, underwent 100 hours of coding training. They 
began actual coding once their agreement percentages with previous codes consistently 
exceeded 80 percent. Finally, 5 percent of the district court opinions were randomly 
selected and recoded, and reliability checks showed no systematic discrepancies and over 90 
percent agreement. 
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Table 1. Descriptive Statistics 

Percent Mean (SO) 

Case outcome (dependent variable) 
Employer wins 
Mixed outcome 
Employee wins 

Type of claim 
Intersectional claims' 
Multiple nonintersectional claims2 

Single claims 

Demographics 
White men 
White women 
Nonwhite men 
Nonwhite women 
Race missing 
Sex missing 

Mediating variables 
Section 1981 and Title VII claims 
Section 1981 and Title VII x intersectional claim 
Judicial deference to employer's structures 
Resources 

Plaintiff is a union member 
Government or public-interest lawyer representation of 

or amicus for plaintiff 
Plaintiff's occupational prestige (missing set to mean) 
Prestige missing 

Motion/procedural posture 
Motion to dismiss 
Employer's motion for summary judgment 

Other control variables 
Number of challenged employer actions' 
Circuit court (circuit court= 1, district court= 0) 
Published case 
Length of opinion (pages) 
Post-1986 

58% 
15% 
27% 

18% 
25% 
58% 

4% 
2% 

19% 
11% 
60% 
10% 

19% 
6% 

27% 

17% 
9% 

21% 

5% 
51% 

32% 
56% 

71% 

1More than one ascriptive characteristic (race, sex, age, or national origin) 
2E.g., race and retaliation 
3E.g., hiring, termination, compensation 

47 (12.8) 

1.69 (.98) 

6.92 (6. 77) 

which both parties win something on the principle (N = 147), and 
employee wins (N = 280). 10 In all analyses, we first examine plain
tiffs' odds of achieving at least a partial victory and then move on to 
measure plaintiffs' odds of a complete victory. 

Independent Variables 

Claim Intersectionality 
Claim-intersectionality theory suggests that plaintiffs are at 

a disadvantage when they allege intersectional discrimination, 

10 We code mixed outcomes where the employer won on the principle (N = 5) as 
employer victories, and mixed outcomes where the employee won on the principle (N = 48) 
as employee victories. 
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Table 2. Number of Sampled Cases with Various Bases of Discrimination 

Bases of 
Discrimination Alleged 

Race and sex 
Race and age 
Race and national origin 
Sex and age 
Sex and national origin 
Age and national origin 
Three- and four-way intersections 
Total 

Number of Cases 
(Percent of Sample) 

60 (6%) 
21 (2%) 
29 (3%) 
28 (3%) 

3 (< 1%) 
9 (1%) 

28 (3%) 
178 (18%) 

regardless of their demographic characteristics. We observe claim 
intersectionality when a plaintiff alleges discrimination based on 
more than one of the following ascriptive characteristics: race, sex, 
age, or national origin. 11 Table 2 presents descriptive statistics for 
the specific intersections in our sample. The intersection of race 
and sex accounted for one-third of intersectional claims, and race 
and age, race and national origin, sex and age, and three- and 
four-way intersections also appeared relatively frequently. 

Instead of using an interaction effect, as we do to measure 
demographic intersectionality (see below), we measure claim inter
sectionality using three mutually exclusive dummy variables. We 
distinguish intersectional claims from cases where plaintiffs allege 
only one basis of discrimination and also from cases where plaintiffs 
allege multiple nonintersectional bases of discrimination (that is, 
more than one basis of discrimination of which only one or none 
are ascriptive characteristics). For instance, a case with allegations of 
race and sex discrimination is coded as intersectional, while a case 
with allegations of race discrimination and retaliation is not. By this 
definition, 18 percent of cases in our sample make intersectional 
claims (see Table 1). 12 

Demographic Intersectionality 
Demographic intersectionality theory yields the hypothesis that 

various axes of disadvantage (race, sex, age, sexuality, and so on) do 
not operate independently in the courts. All our data on plaintiffs' 
demographics are coded from judicial opinions, which rarely 

11 The bases of discrimination that we do not call ascriptive characteristics are retali
ation, religion, disability, family and medical leave, and pregnancy. 

12 Some allegations of discrimination based on multiple ascriptive characteristics make 
explicitly intersectional claims (e.g., that an employer hires black men and white women but 
refuses to hire black women), while others make tacitly intersectional claims (e.g., that an 
employer refuses to hire black women). We categorize both types of cases as making 
intersectional claims because intersectionality theory suggests that both should result in a 
reduced likelihood of plaintiff success. 
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mention demographic characteristics other than race or sex. Thus, 
although demographic intersectionality theory could apply to the 
intersection of any demographic characteristics, we can only test it 
for the intersection of race and sex. Our data are further limited by 
the fact that the plaintiffs' race and sex are not always mentioned in 
the judicial opinions. In 40 opinions, we could not determine the 
plaintiffs' sex. Additionally, 57 cases involved a mixed-sex group of 
plaintiffs or an organizational plaintiff. We combined these two 
types of cases into a "missing sex" group that makes up 9.5 percent 
of the sample (see Table 1). 13 Our data on the plaintiffs' races are 
sparser. Thirty-two cases involved a racially mixed group of plain
tiffs. In an additional 579 opinions, the plaintiffs' races were not 
mentioned. We combine racially mixed groups of plaintiffs and 
plaintiffs whose race was not mentioned into a "missing race" cat
egory that comprises 60 percent of our sample (see Table 1). We 
originally coded plaintiffs' races into six categories, 14 but our 
sample is too small to examine each racial category separately. 
Therefore, we compare the 60 plaintiffs we can identify as white to 
the 353 plaintiffs we can identify as nonwhite, a category that 
includes blacks, Hispanics, Asians and Pacific Islanders, Native 
Americans, and plaintiffs of other nonwhite races (see Table 1). 
Most of the plaintiffs we can identifY as nonwhite are black (84 
percent). To see whether patterns differed between blacks and 
other minorities, we also ran our models with three racial categories 
and found no important differences. 15 

As might be expected, most opinions that mentioned the plain
tiffs' races resulted from cases alleging race or national origin dis
crimination. Of the 353 plaintiffs we can identify as nonwhite, 320 
alleged discrimination on the basis of race or national origin. We 
were concerned that the 33 opinions in which judges mentioned 
the plaintiffs race even though the plaintiff was not alleging racial 
or national origin discrimination might be unusual cases or might 
differ in some way from race and national origin cases. Therefore, 
we reran all analyses with interaction effects between the race 
variables and whether the case included race or national origin 
claims; our substantive results were unchanged. 16 

Thus, our data on plaintiffs' demographic characteristics are 
more limited than our data on intersectional claims: we only have 

13 In four cases, the plaintiff was identified as a gender other than male or female. 
Since this group of cases was too small to analyze separately, we include them with the 
"missing gender" group for the purpose of the statistical analyses. 

14 White (N = 60); black (N = 295 ); Hispanic (N = 31 ); Asian/Pacific Islander (N = I I); 
Native American (N = 2); Other race (N = 14). 

15 Results available from the authors upon request. 
16 Results available from the authors upon request. 
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Table 3. Overlap between Nonwhite Female Plaintiffs and Intersectional 
Claims 

Nonwhite female plaintiff 
Other plaintiff 
Total 

Intersectional Claim 

45 (42%) 
133 (14%) 
178 (17%) 

Other Claim 

62 (58%) 
785 (86%) 
847 (83%) 

Total 

918 (100%) 
107 (100%) 

measures of plaintiffs' race and sex, and even that information is 
missing for a large proportion of plaintiffs. However, since we take 
care to distinguish between plaintiffs with missing and nonmissing 
data, we can draw some conclusions about the effects of race and 
sex on litigation outcomes. To test the hypothesis that race- and 
sex-based disadvantages do not operate independently in the 
courts, we ran regressions with variables for plaintiffs' race and sex 
and an interaction effect between race and sex. This modeling 
strategy distinguishes between white male, white female, nonwhite 
male, and nonwhite female plaintiffs, and plaintiffs with unknown 
race or sex. 

Overlap between Claim and Demographic Intersectionality 
Claim intersectionality and demographic intersectionality 

overlap but are not perfectly correlated. Nonwhite female plaintiffs 
are more likely to make intersectional claims than are other plain
tiffs. However, not all nonwhite female plaintiffs make intersec
tional claims (for instance, a black female plaintiff might sue for race 
discrimination alone), and not all intersectional claims are brought 
by nonwhite women (for instance, a claim of race and age discrimi
nation might be brought by a black man, or a white man might 
claim reverse race and sex discrimination). Table 3 shows the 
extent to which the categories overlap. We hypothesize that demo
graphic and claim intersectionality are two separate processes of 
disadvantage: intersectional claims will be less likely to succeed, 
regardless of plaintiffs' demographic characteristics, and race and 
sex disadvantages will intersect in the courts regardless of whether 
plaintiffs make intersectional claims. 

Mediating Variables 
While we theorize that demographic and claim intersectionality 

can operate separately, we also test whether either one mediates the 
other by testing their effects on case outcome separately and then 
including both in the same model. Additionally, we explore several 
other potential mediating variables. 

Smith ( 1991) suggests that plaintiffs may be especially unlikely to 
prevail when they file an intersectional claim under Title VII 
and a race claim under Section 1981, which applies only to race 
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discrimination. When plaintiffs fail to prove race discrimination 
under Section 1981, judges may throw out the race portion of their 
Title VII claims. 17 Smith argues that by mistakenly assuming that 
intersectional race and sex claims under Title VII can be considered 
separately, these judges prevent intersectional claims from getting a 
fair hearing. To test Smith's hypothesis that the combination of 
Section 1981 and Title VII is disadvantageous for plaintiffs making 
intersectional claims, we created a variable indicating whether the 
case includes claims brought under both statutes and an interaction 
effect between this variable and claim intersectionality. 

Another potential mediating variable is judicial deference to 
institutionalized organizational structures. Judicial deference occurs 
when judges take the mere presence of organizational structures 
as evidence of an organization's compliance with civil rights law 
irrespective of whether the structures actually protect employees 
(Edelman et al. 1999; Edelman et al. 2011 ). For example, despite the 
fact that civil rights law neither mandates the creation of organiza
tional grievance procedures nor specifies that these structures con
stitute evidence of nondiscrimination, and despite the fact that many 
organizational grievance procedures are ineffective at reducing dis
crimination (Edelman 1992; Edelman et al. 1993), courts have 
become increasingly likely over time to accept the presence of formal 
grievance procedures as evidence of nondiscrimination without 
evaluating their effectiveness (Bisom-Rapp 1999, 2001; Edelman 
et al. 1999). Given research that suggests that judges are often 
intuitive decision makers and that intuitions are often flawed 
(Guthrie et al. 2007), institutionalized organizational structures may 
provide a heuristic mechanism through which judges are more likely 
to assume fair governance when they are more skeptical of the 
plaintiffs or the claims. Kotkin (2009) notes that some federal judges 
treat plaintiffs who make intersectional claims like "the child who 
cried wolf" (Kotkin 2009: 1458). Ifjudges are skeptical about the 
existence of intersectional discrimination, they may be predisposed 
to seek out signs that employers charged with intersectional discrimi
nation are rational and nondiscriminatory. Increased likelihood of 
judicial deference-using structures as symbolic indicia of fair treat
ment instead of considering evidence as to whether they reduce 
discrimination-may indicate a subtle shift in judges' symbolic con
struction of plaintiffs and defendants. Thus, if deference mediates 
the effect of claim intersectionality, this would indicate that judges' 
subjective constructions of intersectional claims account for some of 
intersectional plaintiffs' disadvantage. 

17 For instance, in Richardson v. Steak 'N Shake, Inc. (1987), the court concluded that 
since a jury had ruled against the plaintiffs Section 1981 race claim, the court could 
consider only the sex discrimination portion of her race/sex Title VII claim (Smith I 99 l ). 
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Another set of potential mediating variables measures plaintiffs' 
resources. While we cannot measure all aspects of plaintiffs' 
resources, we coded for three variables that shed some light on 
resources: unionization, involvement of government or public
interest organizations, and occupational prestige. Our first measure, 
unionization, is a dummy variable equal to one if the judicial opinion 
mentions that any of the plaintiffs were union members. Second, 
since government or public-interest organizations can provide a 
substantial legal advantage to plaintiffs, we created a dummy vari
able equal to one if (a) the plaintiff is a government agency or 
public-interest organization, (b) the plaintiff is represented by a 
public-interest organization, or (c) a government or public-interest 
organization filed an amicus brief for the plaintiff. Third, we coded 
for plaintiffs' occupational prestige using 1980 census occupational 
categories and the 1989 General Social Survey (GSS) occupational 
prestige scale (Nakao & Treas 1992). 18 While no single measure can 
capture all aspects of occupational status, we expect occupational 
prestige rankings to be correlated with economic and cultural 
resources that can help plaintiffs succeed in court. If plaintiffs with 
particular race and sex characteristics or plaintiffs who bring inter
sectional claims tend to have fewer resources, then controlling for 
unionization, organizational involvement, and occupational prestige 
should decrease the size of the intersectionality coefficients. 

Crenshaw and colleagues argue that doctrinal barriers and 
evidentiary hurdles diminish the success rates for intersectional 
claims. Doctrinal barriers stem from the categorical nature of dis
crimination law, and evidentiary hurdles from the difficulty of 
proving complex claims. For example, proving that nonwhite 
women were less likely to be promoted requires a large enough 
sample of nonwhite women, white women, nonwhite men, and white 
men in the workplace (Kotkin 2009), making it more difficult to 
document intersectional discrimination than it is to document dis
crimination based on only one characteristic. While we cannot 
measure doctrinal barriers and evidentiary hurdles directly, we 
examine whether the opinion results from a motion to dismiss or a 
defendant's motion for summary judgment. In a motion to dismiss, 
the employer argues that there is no need to consider the facts of the 
case, since the plaintiffs claims are inconsistent with legal doctrine. 
In a motion for summary judgment, the defendant argues that the 
plaintiffs claims can be rejected because the plaintiff has failed to 
adduce evidence in discovery from which a reasonable jury could 
find in their favor at trial. If many intersectional cases are losing on 

18 Occupational prestige is missing for 20 percent of the sample. We assigned these 
cases the mean prestige score and included a dummy variable indicating which cases had 
missing prestige data. 
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summary judgment instead of on considerations of the facts of the 
case, this could indicate that procedural barriers or evidentiary 
hurdles are preventing intersectional claims from succeeding. 

Control Variables 
We control for several variables predicted to be correlated with 

employee victory: whether the case is in the circuit or district court, 
whether the opinion is legally published, 19 the length of the opinion 
in pages, the number of employer actions the employee is challeng
ing, and the passage oftime.20 To account for change over time, we 
control for whether the case was decided after 1986, when the 
Celotex trilogy of decisions21 made it easier to obtain summary judg
ment and the Meritor Savings Bank v. Vinson (1986) decision stated 
that employers would be more likely to prevail in some types of 
EEO cases if they had established certain employment structures, 
such as antiharassment policies and grievance procedures 
(Edelman et al. 2011). We also ran all models with dummy variables 
for each year to completely account for any time patterns; our 
results were substantively unchanged. 

Analysis 

Our dependent variable has three categories: employer victory, 
mixed outcome, and employee victory. Our results were extremely 
robust to model selection: we obtained substantively equivalent 
results from ordered, multinomial, and generalized ordered logis
tic regression. 22 We selected the generalized ordered logistic regres
sion model because its moving base category makes its coefficients 

19 When judges declare that a decision is not for publication, it is in theory not relevant 
beyond the specific case for which it is issued and does not constitute precedent. Today, 
approximately 80 percent of circuit court opinions and the vast majority of district court 
opinions are unpublished (Gerken 2004). 

20 In other models, we controlled for disparate impact, disparate treatment, and 
hostile work environment claims. Including these variables did not affect the intersection
ality coefficients, and none were statistically significant predictors of employee victory. 

21 In Celotex Corp. v. Catrett ( 1986), Matsushita Electric Industries Co., Ltd. v. Zenith Radio 
Corp. (1986), and Anderson v. Liberty Lobby, Inc. (1984), the Supreme Court gave federal 
judges more leeway to grant employers' motions for summary judgment. After the Celotex 
cases, as Second Circuit judge Patricia Wald observed, summary judgment evolved from 
being a limited device to eliminate patently frivolous claims to "something more like a 
gestalt verdict based on an early snapshot of the case" (Wald 1998: 19 17). 

22 We initially ran our models using ordered logistic regression, which produces 
parsimonious results by assuming that all coefficients are identical across all levels of the 
dependent variable (Long 1 997). We tested this assumption using Stata's omodel and brant 
commands (Brant 1990; Wolfe & Gould 1998). Both results were statistically significant 
(X2(12) = 70.8 and 74.8, respectively; p < 0.000), indicating that the ordered logit model 
does not fit our data. We then considered multinomial logistic and generalized ordered 
logistic regression models, which had similar log likelihoods and produced substantively 
equivalent results (results available from the authors upon request). 
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more intuitively interpretable than are the coefficients from multi
nomial logistic regression. In each model, the first column of coef
ficients refers to the plaintiffs odds of achieving at least a partial 
victory, while the second column refers to the plaintiffs odds of a 
complete victory. 

Results 

The Increasing Prevalence of Intersectional Claims 

Intersectional claims have increased dramatically over time. In 
the 1 970s and 1 980s, less than 10 percent of EEO opinions dealt 
with intersectional claims. As shown in Figure 1, the proportion 
began rising around 1990, and by the second half of the decade, 
more than a quarter of EEO opinions involved intersectional 
claims.23 The proportion dropped somewhat in 1999, but since this 
is the last year we observe, we cannot discern whether this was a 
change in the trend or a temporary aberration. Since the total 
number ofEEO opinions rose dramatically during this time period, 
the increasing proportion of intersectional claims indicates an even 
more dramatic increase in real numbers: we estimate that there 
were fewer than 100 intersectional cases per year in the district and 

1980 1985 1990 
Year 

I 
I 

I 
I \ --,- - \- ------

/ 
I ... / 

1995 

/ \ 
I \ 

\ 
\ 

2000 

Figure 1. Percent of EEO cases with intersectional claims. 

23 Figure I begins in 1980 because of small sample sizes in the 1970s. The pooled 
proportions from the 1970s are equivalent to those in the 1980s. 
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circuit courts in the 1970s and 1980s and over 1 ,000 per year by the 
second half of the 1990s. This increasing prevalence highlights the 
importance of learning how these claims are faring. 

Both Demographic and Claim lntersectionality 
Disadvantage Plaintiffs 

Bivariate relationships between both claim and demographic 
intersectionality and case outcomes yield strong support for inter
sectionality theory. First, plaintiffs making intersectional claims are 
less than half as likely to win their cases as are other plaintiffs ( 15 
percent compared to 31 percent; see Table 4). Second, race and sex 
disadvantages do not operate independently. White male plaintiffs 
were more likely to lose their cases than white women were (61 
percent as compared to 55 percent; see Table 4). This female 
advantage, however, does not apply to black women, who are 
slightly more likely than black men to lose their cases (71 percent as 
compared to 69 percent; see Table 4).24 

The bivariate relationships between both types of intersection
ality and employee victory provide suggestive evidence of an 
intersectionality penalty. Next, we conducted generalized ordered 
logistic regressions to control for other features of cases that 
might account for the relationships (see Table 5). In each model 
we present, the first column of coefficients denotes each variable's 
effects on the odds that the plaintiff will achieve at least a partial 
victory (a mixed outcome or a complete victory), and the 
second column of coefficients focuses on the odds of a complete 
victory. 

Model 1 (Table 5) shows the effects of claim intersectionality 
on the likelihood of employee victory. Even when controlling for 

Table 4. Case Outcome by Claim and Demographic Intersectionality 

Claim intersectionality 
Intersectional bases of discrimination (N = 178) 
Nonintersectional bases of discrimination (N= 836) 

Demographic intersectionality 
White male plaintiff (N = 36) 
White female plaintiff (N = 20) 
Nonwhite male plaintiff (N = 196) 
Nonwhite female plaintiff (N = 109) 
Plaintiffs race or sex is missing (N = 653) 

Employer 

69% 
56% 

61% 
55% 
69% 
71% 
53% 

Victor: 

Mixed 

16% 
14% 

3% 
10% 
14% 
17% 
15% 

Employee 

15% 
30% 

36% 
35% 
17% 
13% 
32% 

24 The demographic intersectionality section of Table 4 compares outcomes for plain· 
tiffs whose race and sex we were able to code from the judicial opinion. 



Thble 5. Generalized Ordered Logistic Regressions of Employee Victory on Demographic and Claim Intersectionality 

Independent 
variables 

Claims 
Intersectional claim 
Multiple 

nonin tersectional 
claims 

Single claim 
(omitted) 

Demographics 
Nonwhite plaintiff 
Missing race 
White (omitted) 
Female plaintiff 
Missing sex 
Male (omitted) 
Nonwhite female 

plaintiff 

Modell 

Claim 
Intersectionality 

At least Complete 
partial victory victory 

-0.63** (0.20) 
0.0062 (0.17) 

-1.00*** (0.24) 
-0.33' (0.19) 

Standard errors in parentheses. 

Model2 

Traditional 
Demographics 

At least Complete 
partial victory victory 

-0.37 (0.30) -1.17*** (0.31) 
0.019 (0.28) -0.55' (0.29) 

0.28' (0.14) 0.13 (0.16) 
1.25*** (0.25) 1.11 *** (0.24) 

Model3 

Demographic 
In tersectionality 

At least Complete 
partial victory victory 

-0.14 (0.31) -0.94** (0.33) 
-0.019 (0.28) -0.59* (0.29) 

0.48** (0.17) 0.33' (0.18) 
1.24*** (0.24) 1.1 0*** (0.24) 

-0.68* (0.30) -0.73* (0.36) 

Model4 

Claim and 
Demographic 

Intersectionality 

At least Complete 
partial victory_ victory 

-0.51 * (0.21) 
0.070 (0.17) 

-0.17 (0.32) 
-0.090 (0.29) 

0.47** (0.17) 
1.26*** (0.25) 

-0.55' (0.31) 

-0.90*** (0.25) 
-0.22 (0.19) 

-0.91 ** (0.33) 
-0.67* (0.30) 

0.38* (0.18) 
1.12*** (0.24) 

-0.64' (0.37) 

All models control for the number of challenged actions, circuit vs. district court, legal publication, length in pages, and post- I 986. 
***P < 0.001, **P < 0.01, *P < 0.05, 'P < O.l. 
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multiple aspects of the case, compared to plaintiffs who allege a 
single basis of discrimination, plaintiffs making intersectional 
claims have only about half the odds of attaining at least a partial 
victory and approximately one-third the odds of a complete vic
tory.25 All else equal, we predict that plaintiffs alleging only one 
basis of discrimination will win their cases 28 percent of the time, 
whereas plaintiffs bringing otherwise identical cases that allege 
intersectional bases of discrimination will win only 13 percent of 
the time. 26 This finding provides strong evidence for the hypoth
esis that EEO law disadvantages plaintiffs who allege intersec
tional discrimination. 

One interpretation of this finding might be that cases alleging 
multiple types of discrimination were intrinsically weaker, with des
perate plaintiffs adding bases of discrimination and hoping that one 
would be successful. At least one federal judge adopts this view, 
suggesting that plaintiffs who allege multiple bases of discrimina
tion are "throwing spaghetti at the wall to see what sticks" (district 
courtjudge Ruben Castillo, quoted in Kotkin 2009: 1442). We test 
for this possibility in three ways. First, we control for multiple 
challenged actions because desperate plaintiffs might be just as 
likely to challenge multiple employer actions (e.g., compensation 
and promotion) as to allege multiple bases of discrimination. We do 
find a significant negative effect of the number of challenged 
actions on complete plaintiff victory, but the effect's magnitude is 
much smaller than is the claim intersectionality effect. Second, if 
desperate plaintiffs were likely to add both challenged actions and 
bases of discrimination to their cases, then controlling for the 
number of challenged actions would decrease the size of the coef
ficient for intersectional claims. In fact, including the number of 
challenged actions in the model has no such effect. Third, if alleg
ing multiple bases of discrimination were an indicator of intrinsi
cally weak cases, it should not matter whether or not the additional 
alleged bases of discrimination are based on ascriptive characteris
tics. Our results show that whether the bases of discrimination are 
ascriptive or not matters: we find a large significant negative effect 
for intersectional claims (those alleging discrimination based on 
multiple ascriptive characteristics), but only a small, marginally 
significant effect for cases alleging multiple nonintersectional bases 
of discrimination (that is, cases in which only one or none of the 
alleged bases of discrimination is an ascriptive characteristic). These 

25 Odds ratios are obtained by exponentiating the coefficients. 
26 We calculated these predicted probabilities with all control variables held constant at 

their means or modes (two challenged employer actions, district court, published opinion, 
seven pages long, and post-1986). 
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findings suggest that intersectional claims are not the result of 
plaintiffs' frivolously adding additional claims. 27 

Model 2 in Table 5 shows the effects of plaintiffs' demographics 
on the likelihood of employee victory without considering demo
graphic intersectionality. Besides the control variables, Model 2 
includes only the main effects for race and sex, which are measured 
by dummy variables for nonwhite plaintiffs and plaintiffs with 
missing race data (white plaintiffs are the omitted category) and 
variables for female plaintiffs and plaintiffs with missing sex data 
(male plaintiffs are the omitted category). Model 2 shows that all 
else equal, nonwhite plaintiffs have less than one-third of white 
plaintiffs' odds of achieving complete victories. Female plaintiffs are 
slightly more likely than male plaintiffs to achieve at least partial 
victories, but this coefficient is significant only at the .1 level. 28 If we 
stopped at Model 2 (hence ignoring demographic intersectional
ity), as do previous studies, we would likely conclude that there are 
no important differences between men's and women's outcomes in 
EEO litigation. 

Model 3 improves on Model 2 (and on previous research) 
because it accounts for demographic intersectionality by including 
a variable set to one if the plaintiff is a nonwhite woman. The 
interaction effect has a negative and statistically significant effect on 
plaintiffs' odds of at least partial victory and on plaintiffs' odds of 
complete victory. When we include it in the model, the main effect 
for sex becomes a significant predictor of at least partial plaintiff 
victory. 

Based on Model 3, and holding all control variables constant at 
their means or modes, white women have the highest predicted 
probability of a full victory (38 percent), followed by white men (31 
percent), nonwhite men (15 percent), and nonwhite women (11 
percent). 29 This intersectional relationship between race and sex 
can be understood in two ways. First, there are larger race effects 
for women than for men: nonwhite women fall further behind 
white women than nonwhite men fall behind white men. Second, 

27 While these results suggest that intersectional claims are not inherently weaker than 
other claims, the merit of cases cannot be conclusively discerned from written judicial 
opinions. A fuller measure of merit would require examination of the briefs, depositions, 
testimony, and other materials submitted in the context of litigation, independently meas
uring the underlying merit of cases and the law's construction of merit. Such an inquiry is 
beyond the scope of this analysis. 

28 Plaintiffs with missing sex were also significantly more likely to win their cases than 
were male plaintiffs. Most of this pattern is explained by the fact that many of these cases 
are class actions, which have high rates of plaintiff victory and also often have a mixed-sex 
group of plaintiffs. 

29 Kluegel and Smith ( 1986) show that Americans tend to be skeptical of the existence 
of racial discrimination while giving more credence to the idea that white women face sex 
discrimination. This pattern may help explain white women's high win rates. 
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there are different gender effects for whites and nonwhites: white 
women get ahead of white men, while nonwhite women fare simi
larly to nonwhite men.30 Our findings, then, suggest that studies 
that fail to account for demographic intersectionality miss the fact 
that sex and race disadvantages do not operate independently in 
the courts. 

Whereas Models 1 and 3 in Table 5 consider demographic and 
claim intersectionality separately, Model 4 includes both, thus 
allowing us to test whether either intersectionality effect is an arti
fact of omitted variable bias. Given that plaintiffs making intersec
tional claims are disproportionately likely to be nonwhite women 
(see Table 3), the effect of claim intersectionality observed in Model 
1 might actually reflect nonwhite women's disadvantage. Alterna
tively, the negative coefficient for nonwhite women in Model 3 
might be explained by the fact that nonwhite women are dispro
portionately likely to make intersectional claims (see Table 3). 
Model 5 shows, however, that each type of intersectionality has an 
independent effect on plaintiffs' likelihood of winning. The claim 
intersectionality coefficient remains statistically significant and 
decreases only slightly. Regarding demographic intersectionality, 
the interaction effect between plaintiffs' race and sex is only signifi
cant at the p < 0.1 level in Model 4, but its magnitude is virtually 
unchanged. The fact that the coefficients for both measures of 
intersectionality remain large and at least marginally statistically 
significant when included in the same model suggests that demo
graphic and claim intersectionality represent two distinct pathways 
of disadvantage for plaintiffs. Demographic and claim intersection
ality are each associated with dramatically reduced odds of plaintiff 
victory. 

Figures 2 and 3 show the magnitude of the effects of each type 
of intersectionality, net of the other, with all other variables held 
constant at their means or modes. Figure 2 shows the effects of 
claim intersectionality net of demographic intersectionality by 
giving the predicted probabilities of complete victories for non
white female plaintiffs who do and do not assert intersectional 
claims. Even among nonwhite female plaintiffs, intersectional 
claims are predicted to prevail only half as often as single claims. 
Figure 3 shows the effects of demographic intersectionality net of 
claim intersectionality by giving the predicted probabilities of com
plete victories in single-claim cases for plaintiffs at each intersection 
of race and sex. Even when controlling for their increased likeli
hood of making intersectional claims, nonwhite female plaintiffs 
still have the lowest predicted probability of winning their cases. 

30 The differences in outcomes between nonwhite men and nonwhite women are not 
statistically significant. 
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Figure 2. Effects of claim intersectionality, net of demographic 
intersectionality: predicted probabilities of complete employee victory for 

nonwhite women, holding controls constant at their means or modes. 
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Figure 3. Effects of demographic intersectionality, net of claim 
intersectionality: predicted probabilities of complete employee victory for 

single-claim cases, holding controls constant at their means or modes. 

Mediating Variables: Mechanisms for the Intersectionality Penalty 

To explore how intersectionality disadvantages plaintiffs, we 
consider several variables that might mediate the effects of demo
graphic and claim intersectionality on plaintiff victory. In Table 6, 



Table 6. Mechanisms for Intersectionality Effects 

Model4 ModelS Model6 Model 7 

Add Section Add Resources, 
Base Model 1981/Title VII Add Deference Doctrine, Evidence 

Independent At least partial Complete At least partial Complete At least partial Complete At least partial Complete 
variables victory victory victory victory victory victory victory victory 

Claims (single claim 
omitted) 

Intersectional claim -0.51 * (0.21) -0.90*** (0.25) -0.49* (0.24) -0.60* (0.28) -0.21 (0.25) -0.34 (0.29) -0.096 (0.26) -0.20 (0.30) 
Claim intersec. x -0.21 (0.41) -1.07' (0.56) -0.33 (0.44) -1.21 * (0.58) -0.36 (0.45) -1.50* (0.60) 

Title VII & Section 
1981 

Multiple 0.070 (0.17) -0.22 (0.19) 0.048 (0.17) -0.22 (0.19) 0.079 (0.18) -0.20 (0.20) 0.13 (0.19) -0.22 (0.20) 
nonintersectional 
claims 

Demographics (white 
males omitted) 

Nonwhite plaintiff -0.17 (0.32) -0.91 ** (0.33) -0.20 (0.32) -0.95** (0.33) 0.0050 (0.33) -0.80* (0.34) -0.039 (0.34) -0.95** (0.36) 
Missing race -0.090 (0.29) -0.67* (0.30) -0.014 (0.29) -0.65* (0.30) 0.082 (0.31) -0.58' (0.32) 0.082 (0.32) -0.64* (0.33) 
Female plaintiff 0.47** (0.17) 0.38* (0.18) 0.45** (0.17) 0.38* (0.18) 0.44* (0.18) 0.35' (0.19) 0.31 t (0.19) 0.26 (0.20) 
Missing sex 1.26*** (0.25) 1.12*** (0.24) 1.24*** (0.25) 1.13*** (0.24) 1.05*** (0.26) 0.97*** (0.25) 1.09*** (0.28) 0.68* (0.28) 
Nonwhite female -0.55' (0.31) -0.64' (0.37) -0.55' (0.31) -0.59 (0.36) -0.64* (0.32) -0.59 (0.38) -0.60' (0.33) -0.52 (0.39) 

plaintiff 
Mediators 
Title VII & Section 0.45* (0.21) 0.28 (0.23) 0.42' (0.22) 0.19 (0.24) 0.38' (0.23) 0.29 (0.24) 

1981 
Judicial deference -1.71*** (0.19) -1.84*** (0.24) -1.72*** (0.19) -1.88*** (0.25) 
Resources and X X 

procedural 
posture' 

All models control for the number of challenged actions, circuit vs. district court, legal publication, length in pages, and post-1986. 
'Government or public-interest involvement, occupational prestige, unionization, summary judgment, and motion to dismiss. 
Standard errors in parentheses. ***p < 0.001, **P < 0.01, *p < 0.05, 'P < 0.1. 
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we sequentially add mediating variables to Model 4 to see whether 
they decrease the size and significance of the claim intersectionality 
coefficient or the race/sex interaction effect. Model 4 is repeated in 
Table 6 for comparison of the coefficients. Mediating variables that 
decrease the effects of the intersectionality variables tell us some
thing about how the intersectionality penalty works. 

First, to test Smith's ( 1991) hypothesis that intersectional claims 
fare especially poorly when plaintiffs bring claims under both 
Section 1981 and Title VII, ModelS adds a dummy variable set to 
one when the plaintiff brings claims under both statutes and an 
interaction effect between this variable and intersectional claims. 
Consistent with Smith's argument, there is a large negative inter
action effect between intersectional claims and the Title VII/Section 
1981 combination on the odds of employee victory. The coefficient 
is large, but is only significant at the .1 level; it becomes larger and 
statistically significant with the inclusion of more control variables 
in Models 6 and 7. The Title VII/Section 1981 combination is 
actually advantageous when not combined with intersectional 
claims; plaintiffs alleging only one type of discrimination under 
both Title VII and Section 1981 have a higher predicted probabil
ity of a full victory (37 percent) than plaintiffs who do not combine 
the two statutes (30 percent). Intersectional claims have lower rates 
of plaintiff victory even without this particular combination of stat
utes (19 percent), and plaintiffs who make intersectional claims 
under both Title VII and Section 1981 have the lowest win rate of 
all (10 percent). 31 Thus, Smith is correct that plaintiffs who make 
intersectional claims under the two statutes are especially unlikely 
to win their cases. 

Next, we explore whether judicial deference to organizational 
structures mediates the effects of intersectionality. As mentioned 
earlier, legal endogeneity theory (Edelman et al. 1999; Edelman 
et al. 2011) suggests that judges may be especially likely to view 
institutionalized structures such as grievance procedures or formal 
notice policies as evidence of nondiscriminatory treatment when 
they are skeptical of the plaintiffs or their claims, making judicial 
deference a potential mechanism for the intersectionality penalty. 
Model 6 in Table 6 explores this possibility by including a dichoto
mous variable indicating whether any structures were deferred to. 32 

31 Predicted probabilities were calculated with all control variables set at their means or 
modes. 

32 The judicial deference variable is set to one where judges viewed the presence of an 
organizational structure as potential evidence of nondiscrimination and the opinion reflects 
no consideration of the quality or adequacy of the structure, explicitly states that the 
structure is inadequate but that the inadequacy does not matter, or gives superficial 
consideration to the question of adequacy but the opinion includes clear indicators that the 
structure was inadequate. 
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When we include judicial deference in the model, the coefficients 
for plaintiffs' demographics remain virtually unchanged; thus, 
judicial deference does not mediate the effects of demographic 
intersectionality. Likewise, the interaction effect between claim 
intersectionality and the Title VII/Section 1981 combination 
remains large and statistically significant. However, the main effect 
for claim intersectionality is reduced by half and loses statistical 
significance. Thus, in cases with intersectional claims that do not 
involve both Title VII and Section 1981, judges are more likely to 
defer to employers' structures, and this increased likelihood of 
deference is an important mediator of the disadvantage faced by 
plaintiffs bringing intersectional claims. 

In Model 7, we add three indicators of the resources available 
to plaintiffs (unionization, involvement of government or public
interest organizations, and plaintiffs' occupational prestige) and 
two variables related to the procedural posture that may indicate 
the presence of doctrinal barriers or evidentiary hurdles (motion 
to dismiss and summary judgment). When these variables are 
included, the coefficients for the claim intersectionality main effect 
decrease further; however, they were already small and nonsignifi
cant before the addition of these controls. Including the new vari
ables has little effect on any of the coefficients for plaintiffs' 
demographics and actually increases the coefficient for the claim 
intersectionality/Title VII/Section 1981 interaction effect. Thus, 
our rough measures of resources, doctrinal barriers, and eviden
tiary hurdles explain little to none of the claim and demographic 
intersectionality penalties. 33 

Discussion 

Our analysis provides the first systematic empirical test of inter
sectionality theory by examining the effects of both demographic 
intersectionality and claim intersectionality on plaintiff win rates in 
employment discrimination cases. We find strong support for the 
ideas that race and sex disadvantages do not operate independ
ently in the courts (demographic intersectionality) and that antidis
crimination law provides less protection in cases that involve 
intersecting bases of discrimination (claim intersectionality). -

33 In other models, we also controlled for judges' political orientations, measured 
using the judicial common space score method proposed by Giles et al. (2001). Michael 
Giles generously provided us with scores for circuit court judges, and we used data from the 
National Judicial Center to calculate scores for district court judges. Judges' political 
orientations were not statistically significant and did not affect the intersectionality 
coefficients. 
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Our results suggest, moreover, that these two types of intersec
tionality represent two distinct processes of disadvantage. Although 
nonwhite women are more likely to bring intersectional claims, this 
does not explain all of the disadvantage they face in court. Likewise, 
claim intersectionality harms plaintiffs' chances of winning, regard
less of their demographic characteristics. EEO law itself seems to 
disadvantage intersectional plaintiffs, above and beyond any dis
crimination they may face in the courtroom on the basis of their 
race or sex. 

Previous research suggested three main reasons why intersec
tional claims might disadvantage plaintiffs: (1) the categorical 
nature of discrimination law creates doctrinal barriers to intersec
tional claims, (2) there are evidentiary hurdles to demonstrating 
intersectional discrimination, and (3) judicial skepticism about 
intersectional claims may make intersectional plaintiffs less likely 
to win their cases. Our findings suggest that the Title VII/Section 
1981 combination does pose a doctrinal barrier that mediates the 
effects of claim intersectionality and thus supports Smith's ( 1991) 
argument that judges tend to believe that intersectional claims can 
be neatly separated and that a ruling against the plaintiffs' race 
allegations under Section 1981 prohibits consideration of race 
intersections under Title VII. Our findings also suggest that judi
cial deference may be an important mechanism through which 
claim intersectionality penalizes plaintiffs. Controlling for judicial 
deference explains most of the claim intersectionality penalty 
for cases that are not brought under both Title VII and Section 
1981. The fact that judicial deference is especially likely in cases 
involving intersectional claims elaborates Edelman et al.'s (1999, 
2011) suggestion that judges treat institutionalized organizational 
structures as symbolic indicia of employers' rationality and 
compliance. In sum, although our data do not permit a direct test 
of the mechanisms through which intersectionality operates, 
we find some support for the ideas that intersectional claims are 
held back by a combination of doctrinal barriers and judicial 
interpretations. 

Our findings have important implications for several theoreti
cal debates in the intersectionality literature. One point of disa
greement among scholars is whether intersectionality applies only 
to members of traditionally disadvantaged groups or whether all 
identities are intersectional (Browne & Misra 2003; Davis 2008; 
Nash 2008). Some researchers subscribe to a "multiple jeopardy" 
approach that assumes that women of color are more disadvan
taged than other groups in all contexts (King 1988; Ransford 
1980). However, recent critiques of the intersectionality literature 
from within argue that when limited to the case of black women, 
intersectionality is insufficiently developed as a general theory 
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(Nash 2008), and view intersectionality as a broader theory 
that can apply "to any grouping of people, advantaged as well as 
disadvantaged" (Yuval-Davis 2006, 201; see also Chang & 
Culp 2002; Kwan 1996; Zack 2005). A related debate focuses 
on whether intersectional disadvantages are "ubiquitous or 
contingent" (Browne & Misra 2003: 492). Some scholars argue 
that intersectionality affects outcomes and experiences in every 
social setting (Collins 1990; Weber 2001 ), while others suggest 
that its effects are contingent, with single categories sometimes 
dominating (McCall 2005; Yuval-Davis 2006). Our findings dem
onstrate that intersectionality is context dependent. Whereas 
intersectionality theory generally presumes that white men tend 
to fare the best and nonwhite women are the most disadvantaged, 
our findings suggest a somewhat different pattern. In our sample, 
white female plaintiffs had the highest chances of winning 
their cases, a pattern that is likely specific to the context of EEO 
litigation. 

Our analysis also has methodological implications for the inter
sectionality literature. Most ofthe intersectionality literature to date 
has employed rich qualitative analyses, which have revealed much 
about the nature of intersectional disadvantage and intersectionali
ty's effects on particular plaintiffs and in particular cases. But until 
now, we have known little about the general effects of intersection
ality on litigation outcomes. Our work demonstrates the power of 
quantitative methods and categorization for documenting inequali
ties in litigation and judicial decisionmaking. 

In addition to contributing to the intersectionality literature in 
critical race theory, our work has important implications for emerg
ing research in social psychology and stratification, which demon
strates that intersectional discrimination occurs in the labor market. 
Our findings regarding demographic intersectionality demonstrate 
that intersecting demographic characteristics shape outcomes in 
the courts as well as in the labor market. Moreover, our findings 
regarding claim intersectionality establish that EEO law provides 
little protection for plaintiffs facing intersectional discrimination in 
the labor market. 

Plaintiffs who suffer multiple disadvantages in society fare 
worse than do singly disadvantaged plaintiffs when they seek to 
assert their civil rights in court. This disadvantage operates both 
through demographic intersectionality, where the intersection of 
race and sex puts black women at a disadvantage, and through 
claim intersectionality, where those who assert two or more types of 
discrimination fare worse than do those whose cases are simpler. 
By assuming that disadvantages based on race, sex, and other 
ascriptive characteristics operate independently, civil rights law 
perpetuates intersectional disadvantages. 
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Good afternoon Chairpersons Skoufis, Biaggi, Salazar, Titus, Crespo, Walker, and committee           
members. My name is Ashley Sawyer and I am the Director of Policy and Government Relations                
at Girls for Gender Equity (GGE). Thank you for being willing to host this second,               
unprecedented hearing in New York City, and helping to move towards a safer and more               
accountable New York. 

GGE is a youth development and advocacy organization based in New York City, committed to               
the physical, psychological, social and economic development of girls and women. GGE            
challenges structural forces, including racism, sexism, transphobia, homophobia, and economic          
inequity, which constrict the freedom, full expression, and rights of transgender and cisgender             
girls and women of color, and gender non-conforming people of color. We do this work through                
direct service, advocacy and culture change. GGE has been a leader in the conversation around               
gender based violence, including sexual harassment and sexual abuse for close to two decades.              1

We are offering testimony today, in order to ensure that this body, and the general public                
understand how important it is to include cisgender and transgender girls, and non-binary youth              
of color within the group of people who need not only protection from harm, but true                
accountability when harm is caused.  

Schools are the workplaces of young people. These institutions must be prepared to both prevent               
and respond to sexual violence. In this moment, schools are failing. Last month, Legal Services               
of New York City filed a complaint on behalf of four girls of color, who were either raped                  
or sexually harassed in their public schools.  

Another example, took place earlier this year, in Binghamton, New York, we witnessed the              
disdain with which Black girls are treated by adults who purport to help them learn. As many of                  
you know, a group of middle school girls were humiliated by their teachers, accused of              
consuming substances, and then each instructed to remove their clothing, one article at a time,               

1 https://www.ggenyc.org/2018/06/the-me-too-movement-lives-at-girls-for-gender-equity-a-joint-letter/  

https://www.ggenyc.org/2018/06/the-me-too-movement-lives-at-girls-for-gender-equity-a-joint-letter/


for what essentially constitutes an unlawful strip search. The student who refused to get down               
into her underwear, was punished with suspension. It was because of the incredible advocacy of               
these student’s families, local activists, including the local chapter of the NAACP, that we came               
to know of this horrific incident. Let me be clear - this was not an isolated incident. The                 
conditions that contributed to this reality are the same conditions that contribute to harmful              
experiences that so many young people - especially Black girls - experience in schools, day in                
and day out.  

In 2016, GGE launched a participatory action research process where over one hundred young              
people were able to identify key barriers to their ability to attend schools that were safe,                
supportive, and effective. The findings resulted in our report, The School Girls Deserve,             
revealing that 1 in 3 students in New York City public schools experiences some form of               
sexual harassment. In our research, a student reported being catcalled in the hallway as              2

early as elementary school. This student shared that they did not feel comfortable reporting it to                
any adult. Attending school everyday where students - and adults - make comments about a              
young person’s body - and in many cases subject them to discipline because of what they wear or                 
how a particular article of clothing appears on their body - is not only humiliating, but it can                  
have lasting effects on the education for young people.  

Education advocates often discuss what is commonly known as the “School-to-Prison Pipeline.”            
This framing is helpful, but does not fully capture the experiences of girls and non-binary youth                
of color. We instead use the term “pushout,” coined by scholar Dr. Monique Morris to               
characterize the ways that girls and non-binary youth end up leaving school before graduation.              
While they may not always enter the juvenile or criminal legal systems, they often lose out on                 
educational opportunities because of system failures, including school-based sexual harassment.          
It is important that this body begin to understand sexual violence within schools as a contributor                
to low graduation rates.  

If this state wishes to ensure that all students have the opportunity to meet their full educational                 
potential, we must remove the systemic barriers that specifically harm girls and non-binary             
youth, especially sexual harassment and assault, and replace them with preventative measures.            
Prevention work done in schools, can be the work that transforms our culture and prevents               
sexual harassment in the workplace and within our communities.  

We have this conversation about sexual harassment in New York as the federal government              
threatens to roll back the well-established, bipartisan, and necessary protections for students who             

2 
https://www.ggenyc.org/wp-content/uploads/2017/11/GGE_school_girls_deserveDRAFT6FINALWEB.pdf  

https://www.ggenyc.org/wp-content/uploads/2017/11/GGE_school_girls_deserveDRAFT6FINALWEB.pdf


experience sexual harassment in schools. Without the federal government’s protection created by            
Title IX, it will be very difficult to hold school districts responsible for fostering safe and                
supportive environments. We want to ensure that schools do not build a practice of trying to put                 
out fires in order to protect themselves from reputational damage, without doing the much              
needed work of preventing harassment so that no student has to experience the pain and               
educational harm of experiencing harassment.  

In addition, it is imperative that structures are put in place to counter the potential changes                
happening at the federal level, in particular, students feeling safe to report sexual harassment to               
any adult within their school. In our School Girls Deserve report, we found that 97 percent of                 
the students who shared that they experienced some form of sexual harassment, did not report the                
harassment. This means that students are forced to endure what sometimes amounts to,             
immense, daily trauma, without being equipped with the resources, counseling or services            
necessary to recovery and heal.  

Today we are calling on New York to implement the following: 
1. Expanding Title IX Protections beyond the federal requirements at all institutions 

receiving federal funding, including both K-12 schools and college campuses and expand 
the number of full-time Title IX Coordinators at school districts across New York State. 

2. Comprehensive, age-appropriate, medically accurate sexual health education 
inclusive of consent, LGBTQ identities and the full spectrum of healthcare options, every 
grade, every year, in every school across New York State 

3. Implementing culturally responsive education at all grade levels in New York schools 
so that teachers are prepared to educate students across their identities, and so that 
students receive an education that reflects their histories and lived experiences. 

4. Reducing racially biased discipline with attention to girls of color and gender 
non-conforming youth including the creation of a model dress code for school districts 
across New York State that celebrates cultural diversity, body diversity and gender 
expression. 

5. Reducing youth interaction with police and School Safety Agents. Removing police 
from schools, should be our ultimate goal.  Youth from GGE programs have reported 
being harassed by school police, who wield great power within schools and communities 
and have been reported.  

6. Expand the scope of the State Division on Human Rights to ensure additional 
protections.  

If New York wants to end sexual harassment, this starting with these measures are a bare                
minimum. 



We are grateful for the opportunity to present in front of this body, and for your commitment to                  
addressing these issues. We look forward to continued conversations about tangible solutions to             
protect young people from sexual harassment.  

ABOUT GIRLS FOR GENDER EQUITY: Girls for Gender Equity (GGE) is an intergenerational organization that
centering the experiences of young women of color and LGBTQ/GNC youth of color. Through direct services, 
organizing and culture change work, GGE works to ensure that the voices of youth of color and especially cis and 
trans Black girls and GNC youth from low-income communities, will be heard and respected. 

http://www.ggenyc.org/
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Good morning members of the Senate and Community, 
 
Thank you for the invitation to give testimony on the issue of Sexual Harassment in New York 
State Communities. My name is Leeja Carter and I am representing Black Women’s Blueprint 
this morning. Founded in 2008, Black Women's Blueprint works to place black women and girls' 
lives and struggles squarely within the context of larger racial justice concerns and is committed 
to building movements where gender matters in social justice organizing so that all members of 
Black communities achieve social, political, and economic equity.  
 
We are the conveners of the Black Women’s Truth and Reconciliation Commission, held 3 years 
ago at the United Nations, as well as the March for Black Women which was held right outside 
of this very room in 2018. With the recent federal Administration’s threats to make vital cuts to 
anti-rape, anti-battery, and anti-stalking service programs guaranteed by the Violence Against 
Women Act (VAWA), we are running out of places to turn to for safety and justice. New York 
City must be on the frontlines of protecting the rights of its most marginalized residents. Women 
and girls in our communities are under siege - we need policymakers to listen to them and we 
need to institute mechanisms for public involvement and oversight over any and all gender and 
racial equity efforts. 
 
The MeToo movement has created a necessary conversation on sexual harassment in the 
workplace. However, women of color, especially immigrant women or color, and those working 
in lower paying jobs are often left out of the conversation. Women working in the foodservice 
industry, blue collar jobs, and factories are often overlooked furthering marginalizing their 
experiences. It is time that we center the experiences of our most marginal women making their 
lives, needs, and experiences visible.  
 



As women continue to report, seek support, and ways to address workplace cultures that violate 
their most basic rights - we have to dismantle the misogyny and patriarchy that lives between our 
sheets, sits at the counter in the bars of our neighborhood businesses, lurks in our parks, and 
violates women that walk through them day and night.  
 
To where do we run when offices and restaurants foster a culture of harassment and violation? 
There is risk in bystander intervention and innocent bystanders also fear for their lives in those 
moments of advocacy. We must center community and systematic accountability for the 
protection of our women. 
 
Prevention:  
Recognizing that few resources exist that are culturally relevant and focus on preventing 
harassment, rape and sexual assault before it occurs, we developed innovative programs focused 
on identifying and preventing sexual violence before it occurs. Our Institute for Gender and 
Culture delivers prevention education curricula based on an understanding of the complex 
interplay between the individual, relational, social, cultural, environmental, historical and 
persistent structural factors that influence the spectrum of discrimination, oppression and 
violence that impact people’s lives. 
 
Intervention: 
We specialize in liberatory bystander intervention models, transformative and healing models as 
well as asset-based community accountability models. Using proven effective pedagogy and 
methodologies, the Institute works to equip people, groups and /or organizations with a 
framework for developing strategies anchored in civil and human rights as key points for 
intervention. 
 
We are grateful to the Senate for calling this hearing to give further light and conversation in 
hopes to creating necessary change that benefits women in our state.  
 
Thank you.  



My name is Red Washburn. I am a trans, gender non-conforming, and non-binary 
Associate Professor of English and the Director of Women’s and Gender Studies (WGS) 
at Kingsborough Community College. The Concentration, the first of its kind in CUNY, 
is celebrating its 25thanniversary this year together with the 50thanniversary of Stonewall.  
  
Six months after I came out as trans at work by requesting a name and pronoun change 
and sharing that I was getting top surgery, Kingsborough’s administration announced that 
it was defunding WGS. I suspected that I would face transphobia, so I waited until after I 
got tenure to come out on campus. It turned out that my suspicions were correct. I have 
filed a complaint regarding my concerns as an employee. However, I also feel that I must 
speak out as a citizen of this City regarding the harm being done to our students, your 
children, and to our precious higher education system.  
  
As I have fought for students to have access to WGS, the administration has increased its 
harassment and retaliation against not only me, but against our students and WGS 
programs.  
  
Kingsborough’s administration has discriminated against me during my transition. Public 
Safety ordered me to come in for an investigation when I was on annual leave and on 
post-surgical bed rest. The administration wouldn’t update my name in its system, 
directory, and course offerings. It switched my teaching schedule one day before the fall 
semester. It repurposed the WGS office the first week of fall classes, changed the locks 
the week after my revision surgery, just before the spring semester, and put WGS 
archives and my belongings in storage. It recently blocked me from making any 
curricular decisions as a director. Harassment based on gender identity or disability, and 
retaliation for complaints of discrimination runs contrary to New York law and CUNY 
regulations, and these actions ignored my surgeon’s and therapist’s directives.  
  
Earlier this year, New York State passed the Gender Expression Non-Discrimination Act 
after a nearly two-decade battle led by trans advocates. Last year, the New York City 
Council passed bills to create non-binary birth certificates and educate business owners 
on requirements for all-gender restrooms. Two years ago, CUNY issued a statement to 
protect transgender and gender non-conforming students. Despite the anti-trans 
statements and regressive policies of our federal administration, NYC has taken bold 
steps to protect trans New Yorkers. And yet Kingsborough has fallen out of step with 
these protections, both in CUNY and NY. 
  
This sustained harassment caused me, my students, and the WGS Program much harm. It 
created the need to take sick leave in the fall and get a second revision surgery this 
winter. Not even a month revision post-op, there is the likelihood that I will require yet 
another – this time a third – procedure in the late spring.  
  
At this political juncture of #MeToo, #TimesUp, #BlackLivesMatter, #TransLivesMatter, 
and #SanctuaryCampus movements, WGS is more relevant than ever. Community 
college students deserve WGS for the pleasure of learning, for opportunities to transfer, 
and for access to work, and shrinking their academic opportunities connected to social 

https://www.kbcc.cuny.edu/academicdepartments/liberal_arts_program/Pages/wgs.aspx
https://2019-worldpride-stonewall50.nycpride.org/
https://www1.nyc.gov/site/cchr/law/legal-guidances-gender-identity-expression.page
http://www2.cuny.edu/about/administration/offices/legal-affairs/policies-procedures/equal-opportunity-and-non-discrimination-policy/
https://www.nysenate.gov/newsroom/press-releases/senate-majority-passes-genda-bans-conversion-therapy
https://www.huffingtonpost.com/entry/new-york-city-third-gender-birth-certificates_us_5c2e350de4b08aaf7a9704dc
https://comptroller.nyc.gov/reports/gender-neutral-bathrooms/
http://www1.cuny.edu/mu/forum/2017/02/24/protecting-the-%09rights-of-transgender-and-gender-nonconforming-students/
https://srlp.org/nyc-commission-on-human-rights-announces-stronger-protections-for-trans-and-gender-non-conforming-people/
https://srlp.org/nyc-commission-on-human-rights-announces-stronger-protections-for-trans-and-gender-non-conforming-people/


justice for LGBTQ and women students, the majority of whom are working-class 
students of color, at this moment in history is unconscionable.  
  
I am not alone here. The Association of American University Professors issued a report 
on gender and Gender Studies. We have received overwhelming support from across the 
CUNY’s from WGS faculty and students, the National Women’s Studies Association 
(NWSA), and other prominent faculty across the nation in the form of letters, 
petitions, lectures, and roundtables, among forthcoming events tied to NWSA’s “Gender 
Studies Under Fire.” 
 
  
The institutional transphobia, coupled with Kingsborough’s sexist devaluing of WGS, 
elucidates that the college is a hostile environment for LGBTQ students who are both 
interested in these issues, along with multiculturalism and diversity, and trying to live 
their truths. It is neither a safe place for gender non-conforming and trans faculty to work, 
nor for LGBTQ and WGS students to learn. 
  
Red Washburn, PhD, is Associate Professor of English and Director of Women’s and 
Gender Studies at Kingsborough Community College (CUNY).  
  
 
Red Washburn can be reached at 718-916-8171. Red uses they/them/theirs pronouns. 

https://www.insidehighered.com/quicktakes/2018/11/16/%E2%80%98-assault-gender-and-%09gender-studies%E2%80%99
https://www.aaup.org/assault-gender-and-gender-studies
https://www.aaup.org/assault-gender-and-gender-studies
https://www.youtube.com/watch?v=pUuOy2vxYKs
https://www.youtube.com/watch?v=zV1FFQoZ6jA
https://www.nwsa.org/2019cdmeeting
https://www.nwsa.org/2019cdmeeting
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New York City Anti-Violence Project 
116 Nassau Street, 3rd Floor 
New York, New York 10038 
212.714.1184 voice  |  212.714.2627 fax 
212.714.1141 24-hour hotline 
 
Audacia Ray, Director of Community 
Organizing and Public Advocacy 
"#"$%"&'()#* 

Serving New York’s Lesbian, Gay, Bisexual, Transgender, Queer and HIV-Affected Communities 
www.avp.org 

Good afternoon and thank you to everyone who has made this hearing possible. My name is 
Audacia Ray, and I am the Director of Community Organizing and Public Advocacy at the New 
York City Anti-Violence Project. I am a queer woman, a former sex worker, and a survivor of 
sexual and intimate partner violence. As part of my role at AVP, I serve on the steering 
committee of Decrim NY, a coalition to decriminalize, decarcerate, and destigmatize the sex 
trades in New York. 
 
For nearly 40 years, the New York City Anti-Violence Project has provided free legal and 
counseling services to lesbian, gay, bisexual, transgender, queer and HIV-affected survivors of 
hate, sexual, and intimate partner violence. We operate a 24/7 bilingual English/Spanish hotline, 
and we get a call from a survivor about once every three hours. LGBTQ survivors reach out to 
AVP for many reasons, but some of these include: support with making safety plans around 
dealing with an abusive partner, to report incidents of hate violence, and to get support around 
options for dealing with sexual and gender-identity based harassment at work and school. 
 
When AVP talks about violence and its impact on LGBTQ people, we talk about violence that is 
perpetuated on members of our community because of bias and discrimination from individual 
and state entities that hold power over marginalized identities. We also are talking about the 
violence and harm that LGBTQ and HIV-affected people perpetuate against each other, inside 
our community. These experiences of violence around sexual identity and gender orientation 
often intersect with and are exacerbated by racism, ableism, classism, and other forms of bias. 
My colleague Briana Silberberg will testify today about AVP’s findings from our report about 
employment discrimination and its impacts on trans, gender non-conforming, and non-binary 
New Yorkers. I am here to talk today about the impacts of workplace sexual harassment on 
people in the sex trades, many of whom identify as LGBTQ. 
 
AVP is very clear that sex work is work, and that people participate in the sex trades to meet 
economic and survival needs. All labor under capitalism is exploitation, and the sex trades are 
part of that. Sexual harassment and violence in the sex trades show up in ways that are both 
unique to the industry and familiar to other workers.  
 
Because of widespread employment discrimination and high rates of youth homelessness, 
LGBTQ communities disproportionately engage in sex work for survival, and this is particularly 
true for trans and gender non-conforming people. AVP’s report Individual Struggles, 
Widespread Injustice found that 22% of trans and gender non-conforming (TGNC) survey 
respondents were unemployed, which is 5x higher than the NYC unemployment rate. As a 
result, many TGNC people engage in sex work to survive. Meaningful Work, a report co-
published by the National Center for Transgender Equality and the Red Umbrella Project, found 
that 40% of Black trans people self-report having engaged in the sex trades. The Urban Institute 
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report Surviving the Streets of New York found that LGBTQ youth in New York trade sex at 7-8x 
the rate of their cisgender, heterosexual peers.  
 
LGBTQ people participate in the sex trades by choice, circumstance, and coercion – and 
because the sex trades are criminalized and stigmatized, people who experience discrimination, 
labor exploitation, and sexual violence in their jobs and because of their jobs have little 
recourse. People in the sex trades are skilled at negotiating boundaries and communicating 
about what is acceptable to them in the context of the exchange of sexual labor for money. 
However, because of criminalization in combination with other factors that make workers 
vulnerable - like immigration status, race, and gender identity – people in the sex trades cannot 
safely report harassment that happens in the workplace.  
 
Criminalization flattens the understanding of what qualifies as harassment and discrimination in 
a workplace where people are trading sex or selling a fantasy of sex. When management in a 
massage parlor pressures workers to exchange sex acts they don’t want to perform in order to 
maintain their employment, this is harassment. When a dancer is told she cannot get a shift in 
the strip club she works in because she’s black and there is already a black dancer scheduled 
for that shift, that is discrimination. When an independent escort consents to meet a client in his 
hotel room for an hour and he removes the condom they agreed on, this is violence.  
 
Criminalizing the entire sex industry does not help the workers in these individual situations. 
However, ensuring that the bills currently under discussion create pathways to reporting 
harassment and receiving support for people in the sex trades is key. In order for sexual 
harassment legislation to work, it must work for all members of the work force, including people 
in the sex trades and particularly the most marginalized LGBTQ, immigrant, and survivors in the 
sex trades.  
 
 



 

Thank you for having us here today. I am Briana Silberberg, I’m a Community Organizer 
at the New York City Anti-Violence Project (AVP), and a proud transgender woman. I am 
appreciative and glad to have this opportunity to speak with you today. 

For nearly 40 years, AVP has served New York’s lesbian, gay, bisexual,transgender, 
queer (LGBTQ) and HIV-affected communities through direct services and advocacy. We are 
the only organization in New York City that provides free counseling, legal services, and does 
advocacy with LGBTQ survivors of sexual harassment and sexual violence. We also do work on 
a statewide level, and are members of the New York State Lesbian, Gay, Bisexual, Transgender 
& Queer Intimate Partner Violence Network (“The Network”) a statewide, multidisciplinary group 
of direct service providers, community-based agencies, advocates, educators, policy makers, 
and funders who are working on behalf of LGBTQ communities affected by intimate partner 
violence to ensure that intimate partner violence services are LGBTQ inclusive. 

In our work AVP has noticed a few trends about how sexual harassment uniquely affects  
transgender, gender non-conforming, and non-binary (TGNCNB) communities that we find 
disturbing and that warrant the legislature’s attention. In December of 2018 we released a 
report, entitled “Individual Struggles Widespread Injustice: Trans and Gender Non-Conforming 
Peoples’ Experiences of Systemic Employment Discrimination in New York City”  in which we 
surveyed 118 TGNCNB respondents on their experiences regarding workplace discrimination 
and harassment, and I want to share with you some of the findings, to paint a picture of how dire 
and serious the situation is for TGNCNB communities. We want to make it clear that TGNCNB 
people experience both sexual harassment and harassment based on our gender identities, and 
that these forms of harassment are not the same thing. Often we hear solely about 
discrimination in the hiring process, but today I want to share with you what we found regarding 
on the job harassment for TGNCNB people in the workplace. Additionally we want to touch on 
not just harassment but reporting, and what factors contribute to if people even do report, and 
why they might not. 

Per the report:  

Harassment in the Workplace: 
● 33% of respondents reported receiving unwanted sexual comments in the workplace. 
● 65% of survey respondents have been out as TGNCNB to at least one person at their 

job since January 2016. 81% came out via an in-person disclosure.  
● 63% of respondents who were not out to anyone at work as TGNC wanted to come out 

but felt barriers stood in their way. 



● 56% of those not out at work cited fear of discrimination as their main barrier. About half 
of respondents listed uncertainty of co-worker/supervisor responses, no desire to 
disclose, anxiety and isolation.  

Experiences With Human Resources: 
● Of respondents who were employed in workplaces that had human resources (HR) 

departments, 76% did not report a discriminatory incident to HR. 
● Although the number of respondents who reported was very small (13), 77% of 

discrimination reported to HR did not end and 77% of respondents felt that HR response 
was inadequate.  

● Many reasons were listed by respondents for why they did not report to HR including 
○ “HR is actively transphobic” 
○ “HR is useless and way less sensitive/competent than my coworkers or 

supervisors. The last people i would go to with a sensitive issue. So far removed 
from my actual workplace. 

○ “HR will tell others without my knowledge or consent and I don’t want to deal with 
that or be outed more.” 

○ “I don’t want people to think I am difficult to have around, or a problem, or 
someone they have to be stressed out about, as a result of my gender.” 

○ “I was too traumatized.” 
○ “My supervisor instructed me not to tell HR.” 

Supervisor Responses: 
● Of respondents who had a supervisor 42% reported incidents of discrimination to the 

supervisor. However, of the 58% of the people who did not report it to their supervisor, 
46% of those respondents cited that they did not do so because they had a complaint 
about their supervisor.  

● When respondents reported to their supervisor, the most often reported follow-up (20%) 
was a meeting or mediation among the involved parties. 

● 24% of respondents were retaliated against for reporting an incident.  
● Reporting incidents did not lead to resolution: 71% of respondents continued to be 

subjected to discrimination after reporting, and 76% did not feel that their supervisor’s 
response was adequate. 

Other Approaches: 
● Only 32% of respondents chose to directly confront the person(s) in their workplaces 

who discriminated against them. After this conversation, 52% of respondents said the 
discriminatory incidents continued at the same rate, and 28% said the discrimination got 
worse.  

● Only 4% of respondents filed a claim with an outside agency (such as New York City’s 
Human Resources Administration, or the New York City Commission on Human Rights), 
although in recent years the City has made an effort to increase reporting through public 
education efforts. 
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● 13% of respondents consulted a lawyer about the discrimination they experienced. Of 
these about two-thirds had their cases taken on, while the remaining third were informed 
that there wasn’t enough evidence. 

● 10% of respondents worked in a job, such as sex work, in which they did not have legal 
protections or recourse. 

This situation is obviously untenable and intolerable. TGNCNB communities deserve to have 
comprehensive and helpful resources to prevent and combat harassment. I would ask that the 
legislature pay particular attention not just to the levels of discrimination reported, but also just 
how hard it is for especially marginalized communities to even report incidents of harassment or 
discrimination. It needs to be made easier, and less onerous for people who have suffered harm 
to have documented and dealt with the ways they have experienced harassment. Otherwise it is 
hard to imagine how they situation will get any better for us. 

We at AVP do support the bills in discussion in these hearings, although we want to raise 
questions about the language used and mechanisms included to punish perpetrators of 
harassment. We do not believe that criminalizing behavior and putting those who have done 
harm through a criminal justice system that can lead to carceral justice is just or fair at all. We 
would ask that options are explored that are in the model of transformative justice. 

Thank you again for your time. I hope that these hearings help you in creating structures and 
systems that better protect those who experience the most harm. 

Briana Silberberg 
Community Organizer 
Pronouns: she/her 
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Let me begin my remarks by commending both Senate Majority Leader Andrea 
Stewart-Cousins and Assembly Speaker Carl Heastie for hosting these additional 
hearings to address Sexual Harassment in New York in order to seek legislative 
solutions to the ongoing scourge of sexual harassment. This is terribly important 
work and we need to leave no stone unturned in working out ways to make our 
workplaces fairer and safer, as a starting point for making our society fairer and 
safer.    

I am Brad Gerstman of GerstmanSchwartz, LLP. As a former Bronx Assistant 
District Attorney I took pride in ferreting out corruption and in prosecuting violent 
criminals and in private practice it have been my privileged to fight to vindicate the 
rights of victims of all forms of abuse including sexual harassment and employment 
discrimination of every kind and other labor law violations.  

In our Country sexual harassment has been illegal since 1964 yet sometimes it seems 
as if we will never stamp out this evil. Still we’ve made some important inroads. 

In 1964, the Civil Rights Act of 1964 was passed prohibiting discrimination in the 
workplace based on race, religion, color, sex, and national origin. This 
discrimination was made illegal in Title VII of the act.  

To this day we fight for victims of discrimination in court using this landmark law! 

In 1968 an Executive Order expanded these protections to federal contractors.  In 
1972, Title IX prohibited discrimination based on sex in schools and expanded the 
scope of sexual harassment legislation. In ‘78 the Pregnancy Discrimination Act 
prohibited employment discrimination of pregnant women. In ‘80 the EEOC 
declared sexual harassment illegal. In ‘86, the Supreme Court ruled that sexual 
harassment was indeed sexual discrimination. The Civil Rights Act of 1991 
expanded workforce protections including very importantly … providing the right 
to a jury as well as compensatory and punitive damages as a result of the harassment. 
The Violence Against Women Act of ’94 provided evidentiary protections to 



claimants and in 1998 the Supreme Court held employers were responsible for the 
behavior of their managers and clarified quid pro quo sexual harassment. 

Historically the Federal government has lead the way but still the federal standard is 
in some respects imperefect. Under federal law, in order to sustain a claim for sexual 
harassment based on a hostile work environment one has to allege that the workplace 
discrimination is sufficiently severe or pervasive to alter the conditions of the 
victim’s employment and create an abusive working environment.   

This pervasive language has been interpreted at times as a shield for employers and 
bad actors who tend to argue that a single act of sexual harassment is not enough to 
sustain a claim. Of course criminal sexual assault is not generally protected but that’s 
small comfort.  See (Richardson v. N.Y. State Dep’t of Corr. Serv., 180 F.3d 426, 
437 (2d Cir. 1999) Petrosino v. Bell Atlantic, 385 F.3d 210, 224 (2d Cir. 2004). 

Thankfully in New York City Human Rights Law unlawful sexual harassment may 
be found if there has been any sexual harassment or mistreatment on account of an 
employee’s gender. The NYC standard is more progressive than federal or state law 
so a single incident may be enough in New York to sustain a claim. 

California State law recently seems to have taken a step toward New York City’s 
standard making it clear that a single incident of harassment is sufficient for a claim 
to proceed to a jury trial if the incident interfered with the victim’s work or created 
a hostile work environment. Casual incidences of discriminatory comments or “stray 
remarks” in the workplace can be considered circumstantial evidence of 
discrimination. 

In New York State Governor Cuomo and the State legislature under the leadership 
of both Senate Majority Leader Andrea Stewart-Cousins and Assembly Speaker Carl 
Heastie in the 2019 Budget Act made enhancements to the New York State Human 
Rights Law, expanding protection of the employee against sexual harassment under 
the New York State Human Rights Law by “non-employees,” which would make 
the employer liable for acts of sexual harassment by contractors, subcontractors, 
vendors, consultants, and other persons providing services pursuant to a contract. 

This is a major leap forward. However, the next frontier however must be to make 
it clear that the so-called “isolated incident” defense is no defense at all.  

Whether we call this the California standard or take local pride and call it the NYC 
standard it seems high time we make it clear even one act of serious sexual 
harassment will not be tolerated. 



### 
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Thank you Senator Skoufis, Senator Biaggi, Senator Salazar, Assemblymember Titus, 

Assemblymember Crespo, and Assemblymember Walker for convening today’s public hearing to 

bring attention to the persistent sexual harassment and workplace discrimination faced by women, 

especially women of color, in New York State and, particularly, the economic injustice this form of 

discrimination perpetuates for low-income working women.  

Our organization, A Better Balance (ABB)—a national, non-profit legal advocacy organization 

headquartered in New York City— was founded with the goal of ensuring workers can meet the 

conflicting demands of their jobs and family needs, and ensuring that women and mothers can earn the 

fair and equal wages they deserve in order to provide for themselves and their families.  

New York State has long been a leader in developing concrete solutions to end all forms of 

harassment and discrimination—this hearing is testament to your unwavering commitment to ensuring 

that every New Yorker can work in a safe and healthy workplace. ABB has been proud to work in 

partnership with the Legislature to advance many of these pioneering solutions, from leading the effort 

and garnering support from over 80 organizations statewide to push for six new anti-sexual harassment 
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laws in the state last year, to leading the coalitions to pass both the Women’s Equality Act and New 

York’s groundbreaking Paid Family Leave law.  

We are here today to offer comments about the devastating consequences sexual harassment 

can have particularly on low-income women of color and women in male-dominated occupations in 

New York State and to contextualize the issue of sexual harassment among the myriad issues women 

face in the workplace. Moreover, we will offer several ways the Legislature can more effectively 

ensure anti-harassment and discrimination law is appropriately enforced as well as suggest certain 

areas where the law may benefit from expansion.  

I. Sexual Harassment is Pervasive in Low-Wage Industries and Male-Dominated Occupations  

A Better Balance runs a free and confidential, bilingual hotline where workers can call if they 

are having issues with respect to caring for themselves or loved ones, including sexual harassment, as 

well as offers free representation to some workers. A Better Balance’s client Luisa1 worked in the 

kitchen at a supermarket in New York making $10.50/hour. One of her supervisors repeatedly touched 

and groped her but she never reported it because she was afraid she would lose her job if she told 

anyone.  

Then, when Luisa became pregnant, she asked her supervisor to stop touching her because she 

did not want him to harm her baby. After that, he began to constantly ridicule her for having a second 

baby so soon after her first. Luisa requested to move to a different position in the store but HR ignored 

her requests. Then, when she asked to avoid climbing ladders because of the risk of miscarriage, one of 

                                                
1 Name changed to protect confidentiality.   



 

 3 

her supervisors told her she should go out on unpaid maternity leave and come back to work when she 

had the baby. Luisa was eventually fired after she requested time off to attend one pre-natal 

appointment.   

Luisa’s story demonstrates the multiple, interconnected forms of harassment low-income 

women face on the job every day and the impossible choices they are forced to make in order to keep 

earning a paycheck. Initially, Luisa had to endure her supervisor’s sexual harassment only for it then to 

evolve into harassment based on her pregnancy.  

Terminated just weeks before giving birth, Luisa suffered tremendous economic and emotional 

distress as a result of this discrimination. Not only did Luisa lose much-needed income, but she also 

lost out on opportunities to advance in the workplace. When Luisa was fired, she went to work at a 

different supermarket where she again started at an entry-level position, while the supervisors who 

discriminated against her continued to occupy their positions of power. When low-wage working 

women cycle in and out of the workforce, they lose not only wages, but also seniority and other 

benefits of continuous employment that would promote economic stability for their families.2 What 

began as sexual harassment eventually led to pregnancy discrimination and the perpetuation of the 

gender wage gap.   

Luisa is not alone. Women across New York State face sexual harassment in the workplace 

every day. In particular, women working in low-wage industries and male-dominated occupations are 

                                                
2 See Dina Bakst & Phoebe Taubman, A Better Balance, The Pregnancy Penalty: How Motherhood Drives Inequality & 
Poverty in New York City 6 (2014). 
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subjected to alarmingly high levels of sexual harassment. For instance, thirty-six percent of live-in 

domestic workers report experiencing threats, insults, or verbal abuse on the job, often in the form of 

sexual harassment.3  

Women in male-dominated occupations, such as the construction industry, also face alarmingly 

high levels of sexual harassment. A study by the U.S. Department of Labor found that a startling 

eighty-eight percent of women working in construction experienced sexual harassment in the 

workplace,4 a factor that contributes to women’s low workforce participation (just 2.7 percent 

nationally) and promotion rates in that industry. 5      

Often, these women experience discrimination in multiple forms, just as Luisa did. While Luisa 

fortunately came to A Better Balance, many workers do not know where to turn when they face 

discrimination and all too often, employers are able to thwart the law.  

To that end, below are several recommendations that would help ensure employers, especially 

those in industries with particularly high rates of harassment, face appropriate consequences for their 

actions and are deterred from tolerating such behavior in the future. Our testimony today will focus 

both on specific changes that need to be made to break down procedural barriers employees who have 

been harassed face when seeking to vindicate their rights, as well as a broader array of suggestions that 

                                                
3 Linda Burnham & Nik Theodore, National Domestic Workers Alliance et al., Home Economics: The Invisible and 
Unregulated World of Domestic Work 33 (2012), https://community-wealth.org/sites/clone.community-
wealth.org/files/downloads/report-burnham-theodore.pdf.  
4 Advisory Committee on Occupational Safety and Health, U.S. Dep’t of Labor, Women in the Construction Workplace: 
Providing Equitable Safety and Health Protection (June 1999), https://www.osha.gov/doc/accsh/haswicformal.html 
[hereinafter Women in Construction].  
5 U.S. Bureau of Labor Statistics, Women in the Labor Force: A Databook 79 (Apr. 2017), 
https://www.bls.gov/opub/reports/womens-databook/2016/pdf/home.pdf.  
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implore the legislature to take a more expansive look at the types of solutions that will ameliorate the 

culture of harassment that still pervades in New York today.  

Recommendation #1: Extend the Statute of Limitations for All Discrimination and Harassment 
Complaints filed with the New York State Division of Human Rights from One to Three Years 
and Remove Other Barriers to Accessing Justice   

 
Last year, as part of New York City’s Stop Sexual Harassment in the Workplace Act—a 

package of legislation A Better Balance also worked closely to help pass—the New York City Council 

extended the statute of limitations for filing a complaint of gender-based harassment with the city 

enforcing agency from one year to three years.6 The State should extend this law to all New Yorkers, 

and to all forms of discrimination and harassment, to ensure that no matter where a New Yorker may 

live or what form of discrimination they may face, they can access justice without barriers.  

As Luisa’s story shows, workers often face multiple, intersected forms of discrimination. For 

instance, sexual harassment can often be accompanied by race discrimination, or as we saw in Luisa’s 

case, pregnancy discrimination.  

The State should also remove additional procedural barriers in the Human Rights Law by 

amending it to: 1) allow for the recovery of punitive damages for violations of the law; 2) make clear 

that employers will be vicariously liable for the actions of supervisors and while employers should 

certainly take steps to prevent harassment, such steps will not allow the employer to avoid liability 

(though may help reduce the employer’s damages); 3) allow for the recovery of reasonable attorney’s 

                                                
6 See N.Y.C. Admin. Code § 8-109(e). See also A Better Balance, Fact Sheet: NYC Stop Sexual Harassment in the 
Workplace Act (Apr. 2018), https://www.abetterbalance.org/resources/nyc-stop-sexual-harassment-in-the-workplace-act-
april-2018/.  
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fees in all employment discrimination cases, not only sex discrimination cases; and 4) eliminate the 

limiting “severe or pervasive” standard for all forms of harassment.  

Recommendation #2: Add Enforcement and Reporting Requirements to New York’s Employer 
Training Law  

 
As of 2018, all employers in New York State are required to have a sexual harassment 

prevention policy and to conduct annual anti-sexual harassment trainings.7 While this was a crucial step 

forward, the law should be expanded in two keys ways. First, it should make clear that conducting the 

state-mandated training does not allow employers to avoid liability should sexual harassment occur in 

the workplace. 

Second, the law should be amended to require all employers to report that they conducted the 

trainings and to face civil penalties if they do not do so. Under one of the new State laws, state 

contractors must include a statement in a bid for a public contact certifying that they implemented a 

sexual harassment prevention policy and provide sexual harassment training.8 All employers, not just 

state contractors, should be required to confirm that they have a written policy and conducted annual 

sexual harassment prevention training.  

Recommendation #3: Broaden Reporting Requirements    

While adding a requirement that contractors and private employers report on policy and 

trainings would be a good first step, the State should also expand the types of information employers 

must report. Businesses—especially state contractors who earn our hard-earned tax dollars—should 

                                                
7 N.Y. Lab. Law § 201-G.  
8 N.Y. State Fin. Law § 139-l.  
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not be allowed to benefit if they foster unsafe environments for their employees. Unfortunately, we 

know they do. For example, we know sexual harassment is rampant in the construction industry9 and 

women who leave these jobs cite harassment as a key reason for their departure.10  

To that end, state contractors and private employers should also be required to report each year 

to the State on: 1) the number of harassment and discrimination violations against that employer; 2) 

complaints filed in court and/or with government agencies; and 3) the total number of settlement 

agreements related to discrimination and harassment, including those with non-disclosure agreements. 

Recommendation #4: Enact Policies that are Responsive to the Needs of Specific Industries, 
Particularly Low-Wage Industries  

 
While the Legislature should work to create broad change spanning all industries, it is also 

important that the Legislature enact policies that are responsive to the needs of particular industries. In 

a survey conducted in Chicago, Unite Here Local 1 found that forty-nine percent of housekeepers 

surveyed have had guest(s) expose themselves, flash them, or answer the door naked.11 Nearly two-

thirds of those surveyed who worked in casinos reported that a patron had groped, pinched, or grabbed 

them.12 Recognizing the severity of the issue, in October 2017, the Chicago City Council passed an 

ordinance requiring hotel employers to provide a “panic button” to any worker who works alone in 

rooms without other employees present.13  

                                                
9 See Women in Construction, supra note 4.  
10 Id. at 7.  
11 Unite Here Local 1, Hands Off Pants On: Sexual Harassment in Chicago’s Hospitality Industry 3 (July 2016), 
https://www.handsoffpantson.org/wp-content/uploads/HandsOffReportWeb.pdf.  
12 Id. at 7.  
13 Chi, Ill., Municipal Code § 4-6-180, https://chicago.legistar.com/LegislationDetail.aspx?ID=3025158&GUID=06801462-
1105-4464-84D8-CAA0C11CEECE&Options=Advanced&Search=&FullText=1.  
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As part of the law, employers must also maintain policies that encourage workers to report 

sexual harassment, make reporting procedures clear, and allow workers to immediately stop working 

in dangerous settings, to be re-assigned to a different work area, and to take paid time off to sign a 

complaint against the offending party or testify as a witness in a legal proceeding against the offending 

party.14 The law also has strong anti-retaliation protections, prohibiting employers from retaliating 

against any employee that uses the panic button, files a complaint, or takes time off to pursue legal 

action against the offending guest.15  

While unionized hospitality workers in New York City are provided with panic buttons, New 

York State should follow Chicago’s lead and develop a similar policy that includes anti-retaliation 

provisions, for all New York State hospitality workers.16 New York should lead the way in devising 

similarly robust policies for other industries such as the food service industry, where workers are also 

subjected to harassment by co-workers and guests.  

Recommendation #5: Increase Funding for the Division of Human Rights to Proactively 
Investigate Industries with Rampant Harassment & Discrimination and Fast Track Certain 
Complaints  

 
Currently, the State Division of Human Rights primarily relies on individual complaints in 

order to investigate potential discrimination and harassment. We encourage the Legislature to provide 

the necessary funding for the Division to proactively investigate companies and industries known to 

                                                
14 Id.  
15 Id.  
16 Industry-Wide Agreement between New York Hotel and Motel Trades Council, AFL-CIO and Hotel Association of New 
York City, Inc. (July 2012), http://hotelworkers.org/images/uploads/NYC_Hotel_Industry_Wide_Agreement.pdf.   
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have particularly high rates of discrimination and harassment, such as the retail industry, food service 

industry, home health care industry, construction industry, and hospitality industry. While New York 

has begun to do this, increasing strategic enforcement would put employers throughout these industries 

on notice that harassment and discrimination will not be overlooked in low-wage industries and 

employers will face consequences for creating hostile work environments for women.   

When someone files a complaint with the Division, the Division must undergo a lengthy 

process to investigate the complaint. For complainants who remain at the same employer during the 

investigation, this could mean subjecting themselves to continued harassment while the Commission 

investigates the complaint. For those complainants that may have been fired or left their jobs due to 

harassment, it means the complainant must wait often more than a year for a resolution to a traumatic 

event. Fast tracking certain harassment and discrimination complaints, particularly around time 

sensitive issues such as pregnancy discrimination and sexual harassment, would ensure complainants 

receive swift determinations and employers face more immediate consequences for their actions.  

Recommendation #6: Pass a State-Wide Paid Safe and Sick Leave Law 

In addition to economic consequences, workers who face discrimination and harassment in the 

workplace may also suffer physical and/or health consequences. Nearly twenty percent of female rape 

victims and ten percent of male rape victims said that their victimization causes them to lose time from 

work.17 New York State should guarantee that every worker in the state can earn and use a minimum 

                                                
17 Patricia Tjaden & Nancy Thoennes, Nat’l Inst. of Justice, U.S. Dep’t of Justice, Extent, Nature, and Consequences of 
Rape Victimization: Findings from the National Violence Against Women Survey, (Jan. 2006), 
https://stacks.cdc.gov/view/cdc/21950.  



 

 10 

amount of paid sick time to care for themselves and their families when they are ill, injured, or need 

preventive care. Moreover, the law should also allow for paid time off for “safe time” purposes to 

address certain non-medical needs that may arise if a worker or a worker’s family member are victims 

of domestic violence, a sexual offense, stalking, or human trafficking. The policy should also include 

clear prohibitions on retaliation for using paid sick time protected under the law.18 New York City 

already has a paid sick and safe leave law and Westchester County has a paid sick leave law.19 It is time 

for New York State to guarantee that right to all workers in the state.  

Recommendation #7:  Support Equal Pay Measures and One Fair Wage for Tipped Workers 

When workers face sexual harassment, it can often mean they lose out on opportunities to advance 

in the workplace. If a worker must leave their job for safety reasons, or are illegally forced out due to 

retaliation, their prior salary may not reflect the value they can bring to a job, but rather reflects 

advancement cut short by illegal behavior. That past salary should not then be a prerequisite for future 

earnings. To that end, we urge the legislature to broadening equal pay protections by prohibiting pay 

discrimination against all protected classes and banning inquiries into, and reliance, on salary history 

this session.  

The State should also support the effort to end the separate minimum wage for tipped workers 

and set one minimum wage for all workers so that they are guaranteed a livable wage.20 Unsurprisingly, 

                                                
18 See A Better Balance, 2019 ABB New York State Policy Agenda (Jan. 2019),  
https://www.abetterbalance.org/resources/new-york-policy-agenda/.  
19 See N.Y.C. Admin. Code § 20-911—20-924; Laws of Westchester County, Article III, Chapter 700.  
20 See Fact Sheet: Minimum Wage for Tipped Workers, N.Y. State Dep’t of Labor (2016), 
https://labor.ny.gov/formsdocs/factsheets/pdfs/p717.pdf.  
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the tipped worker industry is predominantly female. Nearly seventy percent of tipped workers are 

women, a large percentage of whom are women of color, and forty percent are mothers.21 States that 

have a sub-minimum wage for tipped workers have double the rate of sexual harassment as those states 

with one fair wage.22 Eliminating the sub-minimum wage for tipped workers will not only guarantee 

that workers make a livable wage; it will also reduce the pressures that contribute to sexual harassment 

in the industry.23  

CONCLUSION 

We thank the Legislature for taking the time to consider this issue in a nuanced and thoughtful 

way. A Better Balance looks forward to working with closely with you to effectuate the above-

proposed recommendations. 

 

                                                
21 See Restaurant Opportunities Centers United, The Glass Floor: Gender-Based Harassment In The Restaurant Industry 
(Oct. 2014), http://rocunited.org/wp-content/uploads/2014/10/REPORT_The-Glass-Floor-Sexual-Harassment-in-the-
Restaurant-Industry2.pdf/.  
22 Id. at 2.  
23 Id. at 4.  




















