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INTRODUCTION

Distinguished members of the committee, thank you for the opportunity to discuss the
important issue of sexual harassment in the workplace on behalf of the New York State Division
of Human Rights. My name is Melissa Franco and I am the Deputy Commissioner for
Enforcement. I am joined here by my colleague, Gina Martinez who is the Deputy Commissioner
of Regional Affairs and Federal Programs.

The New York State Human Rights Law prohibits discrimination on a wide range of
protected classes including prohibiting sex discrimination and sexual harassment, in employment,
housing, credit, places of public accommodation, volunteer firefighting, and educational
institutions. The Human Rights Law also provides separate protections against retaliation. Last
year, Governor Cuomo signed a groundbreaking package of legislation that strengthened

protections against sexual harassment. Now, employers can be held liable under the Human Rights

Law to non-employees performing work in the workplace, for example, independent contractors,

consultants, service providers, delivery persons — who are sexually harassed. This applies to all
employers, of any size, public or private. Today any individual in any workplace — of any size,
public or private —is entitled to protection against sexual harassment under the Law. If an employer
is found liable under the Human Rights Law for sexual harassment, they may be ordered to provide
injunctive or appropriate affirmative relief, back and front pay and compensatory damages for
emotional distress. Civil fines and penalties, and attorney’s fees may also be awarded in sexual

harassment cases.
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The Division of Human Rights (DHR) was created in 1945 to enforce the Human Rights
Law to ensure that all New Yorkers have an equal opportunity to participate fully in the economic,
cultural and intellectual life of the State. DHR investigates, hears, and adjudicates complaints filed
by individuals as well as those brought by the Division itself to address systemic discrimination.
DHR also engages in outreach and education campaigns designed to inform the public on the
effects of discrimination and their rights and obligations under the Law; and issues policics,
regulations and guidance implementing the Human Rights Law and addressing issues of
discrimination and harassment.

DHR has approximately 164 full-time employees, including 63 investigators, at twelve
regional offices statewide. The agency receives over 6,000 individual complaints annually, of
which approximately 80% relate to employment. For any claim of discrimination or harassment,
individuals may file a complaint with DHR within one year of the last act of alleged discrimination.
Complaints with DHR can be filed in person at any office, or can be sent in via email, fax or mail.
If individuals need assistance filing a complaint, they can call our hotline, or call or visit any of
our regional offices. An individual does not need an attorney to file a complaint or utilize our
process. DHR provides free translation and interpretation assistance at all offices.

Once a complaint is filed with our agency, it is reviewed to determine if DHR has
jurisdiction over the conduct alleged. Next, the investigators conduct an investigation into whether
there is probable cause. As a part of this process, investigators may issue written requests for
information, visit the site of the alleged incident, and meet with the parties and/or witnesses. Once
DHR receives and files a complaint, it is served upon the respondent, who is asked to respond to
it in writing, Any responses received are sent to the complainant who is given an opportunity to

provide a rebuttal. Once a final determination is made, both parties will receive a written
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determination in the mail. Currently, 97% of all claims investigated by DHR are completed and
determinations made within 180 days. During 2018, the average processing time to investigate a
sexual harassment case at DHR was 172 days.

If the investigator finds no probable cause or lack of jurisdiction, the complaint is
dismissed. A complainant may appeal this dismissal within 60 days to State Supreme Court, Ifa
determination of probable cause is found, the claim proceeds to a public hearing. If a complainant
does not have private counsel, DHR will assign an attorney to the claim. If a settlement is not
reached the case will be calendared for a public hearing before a DHR Administrative Law Judge
or ALJ.

If the complainant does not have a private attorney, the assigned Division attorney
interviews the complainant, reviews the evidence in the file, formulates a hearing strategy and puts
forth the evidence at the hearing. The Division attorney may also conduct cross examination of
the Respondent’s witnesses and rebut any other evidence entered by the Respondent. A Division
ALJ reviews all of the evidence and drafts a recommended order for the Commissioner’s
consideration. The parties have 21 days to file objections to the recommended order. The
Commissioner makes the final determination as to whether the Human Rights Law has been
violated and may award any available remedy under the Law. Either party may appeal an order
directly to the Supreme Court of the State of New York in the county where the discrimination is
alleged to have occurred. DHR attorneys appear in any cases on appeal to support our findings of
discrimination in these matters.

DIR is also empowered by the New York State Legislature to oppose systemic patterns of
discrimination through Division-initiated investigations and complaints. The Division Initiated

Investigation (DIL) Unit is responsible for identifying, investigating, and bringing complaints to

One Fordham Plaza, Fourth Floor, Bromx, New York 10458 | 718-741-8400 {| WWW.DHR.NY.GOV



remedy large-scale and systemic discrimination in New York State. The Unit identifies potential
targets through various means including referrals from other State agencies, anonymous tips,
newspaper articles, and meetings with various advocacy groups. Once a potential target is
identified, the Unit uses various investigative tools to gathers evidence to determine if a potential
target has violated the law. If the evidence gathered shows a violation of the law has occurred, the
Unit will file a complaint on behalf of the State of New York. It will then be investigated by a
separate regional DHR office to determine whether there is probable cause to believe that
discrimination has occurred. If there is a determination of probable cause, the complaint will
proceed to a public hearing before an administrative judge.

The Division is committed to the efficient and effective investigation and adjudication of
individual complaints of sexual harassment filed. In light of the powerful organizing that has laid
bare the society-wide harm caused by sexual assault, DHR is seeing a dramatic rise in complainants
coming forward. Since 2016, there has been a 62% increase in individual complaints of sexual
harassment filed with DHR.

By taking effective action, DHR is able to bring justice on behalf of complainants who
have faced such harassment. For example, in June 2017, DHR issued an order in a favor of three
women from Western New York who faced sexual harassment at the dental office where they
worked, The complainants were subjected to being called derogatory names, persistent invites to
dates, inappropriate touching and other offensive behavior. When one of the complainants notified
her manager of the unwanted sexual advances, the employer countered by saying that the aggressor
“plays like that.” The complainants were collectively awarded $152,880 in damages for emotional
pain and suffering, unlawtul retaliation and discrimination against them, and DHR issued a civil

fine of $60,000 payable to the state for violating the law and required the respondents to provide
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additional training. DHR’s order was affirmed by the Fourth Department Appellate Division this

past summer,

DIVISION OUTREACH, TRAINING, AND RECENT DEVELOPMENTS

The Division is also committed to ending sexual harassment and other forms of
discrimination via outreach and education. In 2018 and early 2019, the Division participated in
approximately 40 education and outreach presentations across the state that included discussion of
preventing and addressing sexual harassment. Additionally, the Division held six (6) outreach
events that specifically focused on sexual harassment, in Seneca Falls, Rochester, Cheektowaga,
Newburgh, Buffalo and Long Island. DHR is currently planning a robust outreach and education
campaign, which will include public events and an active social media presence focusing on all
clements of the Law including protections against sexual harassment.

As part of last year’s sexual harassment package, the New York State Labor Law now
requires all employers in New York State to establish a sexual harassment policy and provide
annual sexual harassment training. DHR was proud to work closely with the Department of Labor
in developing a model policy, model complaint form and model training for employers to adopt in
their workplaces, as well as an easily accessible website with guidance and resources for workers
and employers on New York State’s laws against workplace sexual harassment. Prior to being
finalized, the models were presented to stakeholders and the public for public comment, and
Department of Labor and DHR held meetings with employee and survivor groups, as well as
business leaders and employers across the state. Hundreds of comments and suggestions were
reviewed and taken into account before the final documents were released. The model policies and

trainings are available online in readily accessible formats translated into eight languages. Both
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the Department of Labor and DHR continue to engage in outreach and education on the state
requirements, and we look forward to continuing those efforts as part of our upcoming outreach
and education campaign.

Thank you for the opportunity to discuss the great work we do at DHR in our efforts fo

protect all New Yorkers from harassment and discrimination.
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Good morning Senators and Assembly Members. Thank you for convening today’s joint hearing
on the critical issue of combating sexual harassment in the workplace. I am Dana Sussman,
Deputy Commissioner for Intergovernmental Affairs and Policy at the New York City
Commission on Human Rights. I am pleased to be back before you after the first hearing on this
topic in February. I want to thank you and the tireless advocates in the room today who have
brought us together to continue this vital and overdue conversation.

In February, my testimony focused primarily on the ways in which the State Human Rights Law
could be amended to align itself more closely with the New York City Human Rights Law,
giving the state law more teeth to hold harassers and those that enable them accountable and to
afford more victims the legal protections they need to pursue justice. My testimony identified
four areas to strengthen the law: 1) correcting the decades of case law establishing the
unnecessarily high “severe or pervasive” standard as the New York State legal standard for
sexual harassment; 2) explicitly rejecting the Faragher-Ellerth affirmative defense; 3) making it
possible for managers and supervisors, even if they do not have an ownership interest in the
employer, to be held personally liable for sexual harassment; and 4) ensuring that punitive
damages are available with respect to State Human Rights Law claims, as they are under other
civil rights laws.

Today, I am here to briefly discuss the work of the Commission’s Gender-Based Harassment
Unit, and several recent developments in the Commission’s efforts to combat sexual harassment
in the workplace.

Gender-Based Harassment Unit

The Gender-Based Harassment Unit, which launched in January of this year, has a budget of
$300,000. It has personnel lines for four dedicated staff members: a supervisor, two attorneys,
and one non-attorney investigator. As soon as an individual with a workplace sexual harassment
claim contacts the Commission through our general intake line or our webform, the Unit’s
supervisor is alerted, and will make a quick assessment as to whether there should be any
immediate action taken. While most individuals who report workplace sexual harassment cases
to the Commission come to us after they have left their place of employment, there are certain
situations in which the Unit may be able to intervene early and quickly to descalate a situation or
to prevent retaliation. In some circumstances, the Unit has been able to intervene immediately to
ensure that evidence is preserved, such as surveillance video footage or documentary evidence,
or to obtain an immediate transfer of a victim of harassment to ensure the victim is not
interacting with the alleged harasser.
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Not all circumstances warrant immediate intervention. For most cases, attorneys in the Unit will
meet with the complainant within several weeks after the initial call or email, unless there is an
urgent need to bring them in earlier, such as, for example, if a statute of limitations is about to
run. The Unit’s attorneys primarily focus on workers in low-wage industries, and while the
Commission has cases of workplace sexual harassment spanning all industries in both high
paying and low-wage work, the Unit has identified private security/building management and the
hospitality industry, particularly the restaurant industry, as industries that represent a
disproportionate amount of the Unit’s cases. These industries highlight the vulnerabilities of
workers who experience harassment, isolated and disconnected workplaces, and the lack of a
clear or centralized management or reporting structure. The Gender-Based Harassment Unit also
reports that, while most of the victims of cases at the Commission are women, they are seeing a
significant number of men who are now reporting sexual harassment. The vast majority of
alleged sexual harassers, although not all, are men, including in the cases in which men are the
victims.

While the Unit’s work is focused on investigating and prosecuting workplace sexual harassment
claims, other attorneys in the agency’s Law Enforcement Bureau also handle sexual harassment
cases. There are simply too many for the Unit to handle alone. The Commission’s case load of
workplace gender discrimination cases that include a harassment claim doubled in a single year
after Tarana Burke’s #metoo movement relaunched in late 2017, from 56 in 2017 to 115 in 2018
(this number is slightly higher than the number I reported at the hearing in February because our
figures then did not account for very late 2018 filed complaints). For the first four months of
2019, the Commission filed 42 additional complaints of workplace gender discrimination that
include a harassment claim. As of April 30, 2019, the Commission is investigating 207 total
cases of gender discrimination that include a harassment claim. That includes 13 matters in a pre-
complaint posture, in which the Commission is seeking to resolve matters before a complaint is
filed.

Recent Decision in Automatic Meter Reading Corp. v. NYC Commission on Human Rights

I also want to highlight a significant development since the hearing in February. In March of this
year, the State Supreme Court, in Automatic Meter Reading Corporation v. NYC Commission on
Human Rights, upheld a 2015 Commission Decision and Order in full in a workplace sexual
harassment case. The Commissioner’s Decision and Order was issued in late 2015, before the
#metoo reawakening, which demonstrates the leadership of the Commission’s long-standing
recognition of the seriousness of these claims. The Commission ordered the highest ever civil
penalty issued in Commission history and the highest available under the City Human Rights
Law at $250,000 for willful, wanton, or malicious conduct, in addition to $422,000 in total
damages to the Complainant, including back pay, front pay, interest, and $200,000 in emotional
distress damages. The case involved a business owner who sexually harassed a female employee
over a three-year period, repeatedly engaging in unwanted touching, regularly using lewd and
sexually inappropriate language to and about her, and posting a sexually explicit cartoon in the
workplace identified as the complainant.
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The State Supreme Court’s decision in March upholding the Commission’s order is significant in
that it upheld one of the highest damages awards and the highest civil penalty in Commission
history, in a sexual harassment case, reaffirming that sexual harassment causes real emotional
and mental trauma and devastating economic consequences to those that experience it. It
affirmed the Commission’s finding that the complainant was constructively discharged from her
employment; that the sexual harassment made the workplace so unbearable that she had no other
option but to leave. The state court decision further affirms that administrative agencies tasked
with enforcing local anti-discrimination laws are entitled to deference in their decision-making
and it sets a precedent for the issuance of the high damages and penalties where the evidence
supports it.

Anti-Sexual Harassment Training

On April 1, the Commission launched its online, interactive, free anti-sexual harassment training.
The training can be used to meet both the new City and State-mandated annual anti-sexual
harassment training requirement. It is fully accessible to people with hearing and vision
disabilities and mobility disabilities. It is available in Spanish with nine additional languages to
come. It is optimized for smartphone use as well.

The training uses a story-based learning model, features scenarios drawn from real cases, and
highlights the ways in which sexual harassment commonly intersects with other protected
categories, including race, immigration status, national origin, religion, sexual orientation,
gender identity, and pregnancy and lactation. It educates the user on the Commission’s
encompassing definition of gender, which includes gender identity and gender expression, and of
its broad and protective sexual harassment standard. It also provides tools and strategies for
bystanders to disrupt patterns of sexual harassment.

The training was developed with, and incorporates, feedback from over two dozen external
stakeholders, including some of the stakeholders and advocates in this room today, several
government partners from our sister agencies on the State level, and several dozen internal City
agency and administration partners representing interests and expertise across City government.

And as of XXX, the training has been completed over XXXX times since we launched a month
and a half ago. This does not reflect how many people have completed or viewed the training
because multiple people, or entire workplaces, can view the training together, and that would
only account for one training completion.

k ok ok ok sk ok ok

We are grateful to be here for the second hearing on workplace sexual harassment convened by

the New York State Senate and Assembly this year. To the women, men, and non-binary people
who have organized, spoken out, and demanded action, accountability, and system change, we,

as government, are in your debt. Thank you.
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Good morning Chair Skoufis, Chair Biaggi, Chair Salazar, Chair Titus, Chair Crespo and Chair
Walker and other members of the Senate and Assembly here today. My name is Michael
Volforte and | am the Director of the Governor’s Office of Employee Relations (GOER). Thank

you for the opportunity to participate in this hearing on sexual harassment in the workplace.

In these remarks, I’d like to detail some of the very important steps we’ve taken under
Governor Cuomo’s leadership to tackle the issue of discrimination in the workplace. Shortly
after the Governor was elected, we created a compilation of all of the rights and protections
that Executive Branch State employees have from empioyment-baéed discrimination called

Equal Employment Opportunity In New York State, Rights and Responsibilities: A Handbook for

Employees of New York State Agencies (Handbook}. The Handbook informs New York State

employees of their rights and responsibilities when it comes to protecting employees from
discrimination. In 2013, we implemented a standard investigation process for agencies to
follow in the investigation of complaints of protected class employment discrimination. We also
created a small unit within GOER to assist agencies in completing those investigations pursuant
to that process and to provide technical guidance to both investigators and agency counsel
alike. In 2013, we revised our Sexual Harassment Prevention training and mandated that all
executive branch employees complete that training on a yearly basis. The next year we added
two additional mandated annual training courses on all protected class employment rights and

reasonable accommodation for both disability and religious reasons.

In August of 2018, we took another step forward in the investigation of complaints of
employment-related protected class discrimination with the Governor’s issuance of Executive
Order 187. With the goals of achieving more independent investigations of employment
discrimination complaints, but ensuring that the investigative body has the knowledge and
understanding of the state workforce employer-employee relationship, Executive Order 187
transferred the responsibility for conducting investigations of all employment-related protected
class discrimination complaints in agencies and departments over which the Governor has

executive authority to the GOER. These investigations include discrimination complaints based



upon protected classes filed by employees, including contractors, interns and other persons
engaged in employment at these agencies and departments. The protected classes are those
set forth in applicable Federal and New York State law, Executive Orders and policies of the
State of New York, including those based upon age, arrest/conviction record, color, creed,
disability, domestic violence victim status, gender identity, marital/family status, military status,
natfonal origin, pre-disposing genetic characteristics, pregnancy related conditions, race,

retaliation, sex, sexual orientation and sexual harassment.

Pursuant to Executive Order 187, effective December 1, 2018, all complaints of protected class
employment-related discrimination are being investigated by GOER’s Anti Discrimination
Investigations Division {ADID). This responsibility covers approximately 130,000 executive
branch employees but does not include employees of SUNY, CUNY, SED, the Legislature, Office
of the Attorney General or the Office of the State Comptroller. GOER investigates complaints
executive branch employees file internally within state agencies and external complaints (like
those filed with the Division of Human Rights or the Equal Employment Opportunity
Commission). Complainants may include employees, interns, contractors, delivery people,
consuitants — anyone whose workplace involves a state agency location or interaction with

state employees consistent with State law and policy.

In preparation for its new responsibility, GOER received 41 Affirmative Action Administrators,
called “AAOs” from state agencies who were already engaged in the investigation of
employment discrimination complaints and hired another 6 employees to help manage its new
staff. We also created an independent investigation process, developed a new complaint form
entitled, “New York State Employee Discrimination Complaint Form,” for employees to use and
revised the Handbook, all the while making sure that our training, policy and procedures
comport with the 2018 sexual harassment prevention laws that were enacted by the Legislature
and signed into law by the Governor. Both the New York State Employee Discrimination
Complaint Form and the Handbook are posted prominently on the GOER agency homepage and

agencies have been instructed to regularly distribute them as well.



Individuals can now file complaints directly with GOER, without ever going through the chain of
command at their employing agency. We’ve established an online fillable form that can be
emailed directly to a dedicated email box. Employees can also mail complaints to GOER. We
have AAQs located in a number of agencies and employees are free to speak to them and file
complaints directly with them. We also mandate that any supervisor or manager who
observes, witnesses or hears about discriminatory conduct, report the conduct by filing a
discrimination complaint with GOER. Agencies send out reminders to their employees
regularly to remind them to whom they can complain and where the form and policy on

discrimination prevention is located.

GOER investigates complaints pursuant to our established 10 Step investigative process.
Agencies must cooperate with GOER and provide GOER access to employees, information and
documentation relevant to each complaint. When GOER receives a complaint, the complainant
receives acknowledgment of receipt and agency general counsel is notified of the complaint as
well. A respondent s notified at the point in the investigation when it is necessary to inform
them or when interim administrative action is being taken. The parties are notified of the
outcome when the investigation is concluded. Once a complaint is concluded, if it is
substantiated, we work with the agency to ensure that they are implementing corrective or

disciplinary action that we determine.

Confidentiality is important in our investigations, Complainants, respondents, witnesses and
administrators at agencies are advised not to discuss complaints while the investigation is
ongoing to prevent anyone from trying to influence the outcome and to avoid instances of
retaliation. Of course, complainants and respondents, where represented are free to speak
with their representatives. We are clear about prohibiting retaliation. Every employee,
whether a witness, complainant or respondent is advised during the investigation process that

retaliation is prohibited.



Statistically, we have seen a rise in the number of complaints overall. This is not unexpected
and was anticipated given a number of factors, not the least of which is we are providing
regular reminders of where employees can complain, and additionally, employees now have
someone external to their agency to report discrimination to. This is consistent with what we
are hearing anecdotally from other entities that handle complaints of discrimination—
increasing awareness of what constitutes discrimination leads to more people filing complaints.
Also, we determine whether the allegations in each complaint, if substantiated, violate the
policies set forth in the Handbook, not whether they might actually violate the law. GOER
investigates every allegation of discrimination, whether the complainant overheard a single

sexual comment or joke to other far more involved and complex allegations of discrimination.

We take our role in investigating and resolving complaints of discrimination extremely
seriously. No employee should have to endure harassment based upon their protected class
status and we are committed to furthering efforts to both ensure that the State’s policies
concerning discrimination, harassment and discrimination in the workplace are followed and
holding individuals accountable who violate our policies. Thank you for the opportunity to

appear before you and | will answer any questions that you have.



Testimony of Noelle Damico
Senior Fellow, National Economic and Social Rights Initiative and
Secretary of the Board of the Fair Food Standards Council

Thank you for the opportunity to testify on behalf of the Fair Food Program that was created by
the Coadlition of Immokalee Workers, afarmwaorker-founded human rights organization that was
awarded a Presidential medal in 2015, and to share the remarkabl e success of this Program’s
Worker-driven Social Responsibility paradigm in ending and preventing Gender-based Violence.

At amoment when our society is reckoning with sexual harassment as never before, with these
hearings, the New Y ork State Senate and Assembly have stepped forward to declare that our
state is prepared to combat these abuses vigoroudly. The #MeT oo movement has exposed the
chronic infection of sexual harassment and assault in the workplace. What is now needed isan
antibiotic capable of helping our body politic work together to create hedthy, thriving
workplaces. The good newsis, we have the cure. And we know it works.

This cure of Worker-driven Social Responsibility emerged not from the Manhattan office of an
NGO, but from the sweltering tomato fields of Immokalee Florida, from an approach developed
by workers themselves — the true experts on human rights abuse in their workplace.

In the isolated, under-regulated environment of US agriculture, Gender-based Violence is severe
and ubiquitous. Asmany as 80% of farmworker women surveyed, reported being sexually
harassed or assaulted — that’s 4 out of 5 women.! Earning low wages, fearing retaliation and
facing barriersto filing legal complaints, many women elect to suffer abuse rather than report it
and risk the consequences. As one woman put it: you allow it or they fire you. But that chilling
reality began to change in 2011 with the advent of the Fair Food Program.

Through the Fair Food Program sexual assault has been virtually eliminated and sexual
harassment has been dramatically reduced for 35,000 workers laboring on program farmsin
seven states stretching from Floridato New Jersey. Let me say that again. Cases of sexual
harassment by supervisors with physical contact of any kind have been virtually eliminated and
workers consistently report dramatic reductionsin all forms of harassment. In US agriculture, a
profoundly male-dominated industry notorious for sexual and economic exploitation, in this
industry, the Fair Food Program has gotten to the point of prevention of sexua assault and
harassment.

The story of the Fair Food Program begins with Immokal ee farmworkers' determination to use
market power of retailers at the top of the supply chain to realize their rights. The Coalition of
Immokalee Workers united with tens of thousands of consumers of conscience to convince 14
brands including McDonald' s, Aramark, and Walmart, to sign legally-binding agreements
committing them to purchase only from growers who implement a farmworker-defined Code of
Conduct with zero tolerance provisions for sexual assault and a range of other protections,
including the right to work free of sexual harassment and to raise complaints without retaliation.
Growerswho fall out of compliance lose the ability to sell to all 14 of these massive brands.

1 This CA Central Valley survey was cited by Human Rights Watch in “ Cultivating Fear: The vulnerability of
immigrant farmworkersin the US to sexual violence and sexual harassment,” 2012.



Participating growersfor their part commit to implement the Code, and to cooperate with the
Program’ s monitoring organization. These legally-binding agreements form the backbone of the
Fair Food Program which has generated a sea change in rights realization, leading Harvard
Business Review to name the Fair Food Program “among the most important social impact
stories of the last century.”?

The Fair Food Program works because it is a system-level intervention that ends the imbalance
of power between employers and workersthat is at the root of sexual harassment, sexual assault
and other abuses. In short, it shifts the risk from the worker who reports sexual harassment to
the employer who fails to address sexual harassment. It put billions of dollars of purchasing
power behind guaranteeing aworkplace free of Gender-based Violence and other abuses.

What does this mean for workers? One worker put it smply: Now thefear isgone. A
transgender worker spoke at length about the respect that she and others on her crew receive. A
male worker who observed that, at so many farms, women risk losing their jobs if they speak out
against harassment or reject the advances of asupervisor. He remarked how different the
environment isat FFP farms. He added that, as aman, he believes that a more respectful work
environment benefits him aswell, and heis very relieved to work in a place where women are
not treated poorly.3

Because of the Fair Food Program’ s phenomenal success in addressing sexual harassment and
assault, the Equal Employment Opportunity Commission’s Select Taskforce singled out the Fair
Food Program calling it a“radically different accountability mechanism” and adopted many of
those mechani sms as core recommendations in its landmark 2016 report.*

The Fair Food Program’ s ground-breaking approach was distilled by CIW into anew paradigm
called Worker-driven Social Responsibility, that istrandating and adapting core rights

mechani sms successfully in other industries. WSR was strengthened through the design and
implementation of the Accord on Fire and Building Safety in Bangladesh demonstrating the
paradigm’s exponential potential for realizing human rights for millions of workers. InVermont,
Migrant Justice has adapted the WSR model to the dairy industry through the Milk With Dignity
Program where it has proved singularly successful in combatting sexual violence among a
largely immigrant workforce on isolated dairy farms. Construction workers in Minneapolis are
poised to launch their own WSR program, as are female garment workersin the southern African
country of Lesotho. And in New Y ork, the Model Alliance is adapting WSR to create atruly
inclusive, safe and fair place to work through their RESPECT Program. As the magazine Civil
Eats recently said, “It’ s atemplate that when you adjust it, can be applied to amost any work
gituation.”® And indeed, that's just what's happening. In response to the hearing’ s request for
strategies to combat sexual harassment, here are afew lessons from our experience that can be
put to work elsewhere.

2 Audacious Philanthropy, Susan Wolf Ditkoff and Abe Grindle, Harvard Business Review, Sept./Oct. 2017.
8 Fair Food Program 2017 Annua Report, page 51. Available at http://fairfoodprogram.org

4 http://ciw-online.org/bl og/2016/07/eeoc-s ngles-out-fair-food-program/ and
https://www.eeoc.gov/eeoc/task_force/harassment/report.cfm (accessed May 20, 2019)

5 “Horida Farmworkers Take Their Fight to Park Avenue,” by LisaHeld, Civil/Eats, March 2018,




Redress the imbalance of power through legally binding agreements with consequences
Whether in a government office or afactory floor, change does not come from voluntary good
will but from binding agreements with serious consequences for refusing to address sexual
harassment or assault.

Provide worker-to-worker training in rights and the ability to report without fear of retaliation
Sexual assault and harassment are crimes of power and opportunity. Trained in their rights,
equipped with the ability to report problems through multiple channels -- including a24 x 7
confidentia hotline -- and protected from retaliation, thousands of farmworkers have become
front-line of monitors of their own rights leaving bad actors nowhere to commit their crimes.
Workersin other workplaces can be similarly empowered and protected.

Monitor conditions; swiftly investigate; require and assist compliance; report findings

The Fair Food Standards Council, which oversees the Fair Food Program, undertakes deep-dive
audits (interviewing 50-100 percent of workers on farms).6 FFSC investigators also staff the 24
x 7 complaint hotline in Spanish, English, and Creole. Upon receipt of a complaint, they
immediately open an investigation. Almost 80 percent of all complaints are resolved in one
month; 50 percent within two weeks. The FFSC is empowered to render judgements on
compliance and design resolutions. They provide assistance to help farm employers thoroughly
address problems so that they don't arise in future. FFSC updates its website regularly to reflect
current compliance by participating growers and publishes reports providing maximum
transparency.

Set serious consequences for perpetrators and employers who fail to remedy and prevent

Since the Program’ s inception, 42 supervisors have been disciplined for sexual

harassment and 11 of those supervisors have been terminated and are therefore no longer able to
work on FFP farmsin any state. The removal of notorious supervisors who preyed on women
increased worker confidence in the confidential complaint system. The Program also requires
field supervisors who witness sexual abuse to intervene and report or else face disciplinary
action.” Any employer that refuses to terminate an employee confirmed by FFSC to have
committed sexual harassment with physical contact of any kind will be suspended. People will
trust compliance systems when they see them working.

Asthe NY S Senate and Assembly consider legidation to address sexual harassment in
government offices, | hope that you will also consider the important role government can play in
ending and preventing gender-based violence in the workplace by encouraging private sector
uptake of WSR by employers and in corporate supply chains as well as adopting WSR for
government procurement. With your commitment, we will surely step closer to the day when all
workers will labor in respectful and dignified workplaces. Thank you.

6 Since 2011, the FFSC has interviewed over 23,630 workers face-to-face. Fair Food Program 2018 Update, page 14.
7 Fair Food Program 2018 Update, page 24. Forthcoming from the Fair Food Standards Council.
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Sara Ziff

Founding Director, Model Alliance
302 A West 12th Street, Suite 136
New York, NY 10014

Dear New York State Committee Members:

Thank you for hosting this hearing and for giving me the opportunity to testify
today. My name is Sara Ziff and [ am the founder and executive director of the Model
Alliance, a nonprofit research, policy, and advocacy organization that advances fair
treatment and equal opportunity in the fashion industry.

Too often, models are treated as objects, and not as legitimate members of the
workforce who deserve to work with the same dignity, respect, and basic legal
protections other workers enjoy under New York State’s sexual harassment and
employment laws. Notwithstanding the success I have had as a model for the last
twenty years, many of my peers and I have experienced inappropriate demands,
including routinely being put on the spot to pose nude and provide sexual favors. In
some cases, modeling agencies are sending models to known predators and putting
them in compromising situations that no person, and especially no child, should
have to deal with.

Essentially all professional models operate under fixed-term, exclusive contracts to
their agencies, who exert a great deal of control over their working lives. The
agencies then contract with a client - a brand, magazine, department store and the
like - for the model’s work. If a model is harassed in the workplace, to whom can
she turn? The agency, who will blame the client for the unsafe workplace? The
client, who will say they have no contractual relationship with the model? For
models and other independent contractors in this type of triangular relationship,
there is still no clear remedy.

Moreover, most modeling agencies assert that they are not regulated by New York
State laws governing employment agencies, which would subject them to the
necessary licensing and regulation. Even though the primary purpose of modeling



agencies is to obtain employment for their models, they claim such activities are
“incidental” to the general career guidance they provide as “management
companies”—and therefore are not subject to the state’s regulation. I believe this is
an issue that should be examined by the New York State Department of Labor.

Two years ago, | brought these concerns to Assemblywoman Nily Rozic. | had done a
research project with the legal clinic at Fordham Law School on the working
conditions of models, and when it came to sexual harassment, the law professors
said they were all mortified by what they found, and surprised by the limited scope
of the law.

The Model Alliance has since worked with Assemblywoman Rozic to introduce the
Models’ Harassment Protection Act. If enacted, it would extend certain protection to
models, putting designers, photographers and retailers (among others) on notice
that they would be liable for abuses experienced on their watch. The bill would
amend the current law to explicitly include models, explicitly forbid sexual advances
and commentary or other forms of discrimination linked to their employment, and
would require clients to provide models upon booking with a contact and avenue for
filing any complaints.

Models in New York State need specific provisions because of their convoluted
employment chain. Modeling agencies in New York argue that models are
independent contractors, not employees. The agencies also claim to act merely in an
advisory capacity by claiming that their role of booking jobs for the models they
represent is incidental to their primary role of providing advice. When a client
books a model through an agency, the model has no direct contract describing the
scope of her work for the client.

Models have fallen through holes in the existing statutory safety net, including the
“incidental booking exception clause.” That means that until now, in New York,
which is regarded as the heart of the American modeling industry, it has been
unclear where legal liability for job-related sexual harassment lies.

There has been too long a history of institutional acceptance - or at a minimum,
recklessly ignoring- sexual harassment by both agencies and clients. Models should
have the same recourse as all other employees to sue employers. They should have a
direct mechanism for making complaints and should be assured that courts are
willing and able to hold the agency and the client - their joint employers -
responsible for the abuses they suffered. Regardless of how models are classified, it
is imperative that they have an enforceable right to work in a safe and fair
environment.

New York State can remedy these shortcomings by passing the Models’ Harassment
Protection Act. The perceived glamour of the industry and gaps in the law should no
longer be used to deny models a safe workplace or appropriate recourse if abuse
occurs. We deserve no less than any other segment of New York’s workforce.



Remarks to the New York State Senate and Assembly joint public hearing on Sexual
Harassment in the Workplace

Friday, May 24, 2019

By Marissa Hoechstetter

Thank you for the opportunity to address you today about how the lack of oversight of
physicians and other licensed medical professionals puts employees and patients in danger. |
chose to testify because, while the hospital and clinics where | was sexually assaulted were not
my workplace, they are someone's workplace. No hospital or doctor’s office--no workplace--
should ever put their reputation and profit ahead of their patients’ safety. Real improvements
must be made so that workers and patients, particularly the most vulnerable among us, are not
needlessly and repeatedly exposed to sexual harassment and assault.

Most doctors are well intentioned, caring people dedicated to their field. But, the minute you
walk into a doctor’s office, they have power over you. There are often legitimate reasons for a
doctor’s hands to be on or in your body. It is a unique profession and those who abuse this do
not deserve protection.

As a patient at Columbia University and New York-Presbyterian Hospital from 2009 to 2012 my
OB/GYN, Robert Hadden, performed overly touchy exams, made inappropriate comments
about my body, examined me without nurses in the room, and on my last visit with him,
undoubtedly sexually assaulted me. When | realized what was happening, | never went back.
The assaults and the experience of coming forward have fundamentally changed my life. | know
now that what happened to me was allowed to transpire because of a lack of action by his
employers and a lack of oversight by regulators. For over 20 years, this predator retained power
over patients and staff and used that for sexual gratification.

Despite more than 20 women reporting to the police and the Manhattan District Attorney,
Hadden ultimately only pled guilty to crimes against just one victim. Two minor counts culled
down from a long list — a list that would have been longer had the DA included me and others
in the case. Nurses who worked with him claim to have reported his behavior to supervisors
going back decades. His employers have yet to take any responsibility and victims continue to
come forward. There are probably hundreds or even thousands of others out there. It's a
sickening list: some of us were pregnant (like | was); some were minors (including one Hadden
himself had delivered); and some had their newborn babies in the room with them. His own
defense attorney said during the criminal trial that Hadden had over 30,000 patient visits.

A recent study found that most sexual misconduct by doctors involved a combination of
important factors: 100% of the perpetrators were male and 85% of them always examined
patients alone. 96% of known cases involved repeat offenses and the abuse was often
accompanied by milder—more visible— behaviors such as comments and touching over 90% of



the time.! Yet, these same researchers wrote, “It is not possible to provide an accurate
estimation of the frequency of sexual violations in medicine. Most patient-victims do not report
sexual violations; one study estimated that fewer than 1 in 10 victims come forward. This is
significantly lower than the overall rate of 36% of cases of rape or sexual assault in the United
States reported to police by female victims.”

When that information is paired with a National Academies of Sciences, Engineering and
Medicine report that says that up to half of medical students have experienced some form of
sexual harassment? and another study published in the Annals for Internal Medicine that up to
70 percent of female physicians have reported sexual harassment,? it becomes clear that
healthcare has a sexual harassment and sexual assault problem.

It took some time before | realized there was a state office charged with investigating complaints
about physicians. In New York, the education department issues licenses to practice medicine.
Discipline is split between two offices under the Department of Health: the Office of Professional
Medical Conduct (OPMC), which investigates reports of incompetent or unethical doctors, and
the Board for Professional Medical Conduct (BPMC), which adjudicates those cases and
decides on punishments. This is not just a few people in a back room somewhere, this is a
whole system -- staff, investigators, board members, administrative law judges reviewing cases
-- all using taxpayer funds with a mission to protect the public.

New York is one of only six states that does not conduct a background check as a requirement
of initial licensure for medical professionals.* This might make New York attractive for those with
a criminal record to seek licensure here. The National Practitioner Data Bank, a resource
available only to state boards, was established by Congress in 1986 to prevent practitioners
from moving state to state without disclosure or discovery of previous damaging performance. A
survey of Data Bank users found that about 21% of matched query responses contained new
information. In other words, when states reviewed a doctor’s application for licensure, they
found new information that had not been self-reported on applications almost a quarter of the
time. If New York doesn’t conduct background checks and doesn't sufficiently query the Data

Bank, we are letting physicians get away with lies and omissions and are putting the public at
risk.

In 2014, the New York Public Interest Research Group found that over 77% of doctors
sanctioned for negligence by OPMC were allowed to continue to practice. Nearly 60% of the
actions against doctors were “based on sanctions by other states, the federal government, or
the courts, not directly as the result of an OPMC-initiated investigation.” One example of this
was Hadden surrendering his license to the state as a condition of his plea. OMPC had nothing

1 https://journals.sagepub.com/doi/full/10.1177/1079063217712217

2 hitps://www.nap.edu/catalog/24994/sexual-harassment-of-women-climate-culture-and-consequences-
in-academic

3 https://www.ncbi.nlm.nih.gov/pubmed/10836916

4 http://www.fsmb.org/siteassets/advocacy/key-issues/criminal-backaround-checks-by-state2 pdf

5 hitps://www.nypirg.org/health/questionabledocs/Questionable Doctors2014.pdf




to do with his loss of license and because of a lack of transparency, there is no way to know if
he had been previously reported or disciplined.

In New York, staff and peers are required to report to the OPMC any information that
reasonably appears to show that a doctor is guilty of alleged professional misconduct within 30
days. Hospitals also are required to report when a doctor's clinical privileges have been
curtailed or when a doctor resigns to avoid discipline. But, there is no penalty for not doing so
and there is no way to know if they're following the law. California, for example, issues fines for
those who do not report. Columbia and New York-Presbyterian had plenty of notice but it does
not appear that they ever reported Hadden to OPMC. Does anyone really think a hospital will
raise it's hand and self-report that they’re employing a sexual criminal?

Because | speak publicly about my assault, victims regularly contact me seeking help and most
have never even heard of OPMC. | have spoken with legislators and staff who do not
understand the complexities and nuances of this system. | have spoken with OPMC staff who
do not understand or could not clearly communicate what is in their jurisdiction. | specifically
asked if sexual harassment of a hospital staff member by a doctor was reportable. | was told
that “it depends” and people should report the harassment so that OPMC can review the
complaint and determine if it is in their jurisdiction or not. How can we expect patients or
employees to know what and where to report when we’re not clear about whose responsibility it
is to investigate and discipline?

There is actually no time limit on being able to seek justice from the OPMC for a doctor who
abused or sexually harassed you. They are required to investigate all complaints regardless of
when they occurred. We encourage victims to speak up but when they do, they are often met
with a justice system that doesn’t offer much relief (or justice, as I've learned). In addition to
mustering the courage to come forward, we must overcome mountains of disbelief, inertia, and
prosecutorial discretion. Despite OPMC's flaws, the public should be aware of this office as a
resource, especially when other criminal justice systems are likely to let us down.

Last year, the Village Voice reported on an osteopathic doctor from Great Neck who admitted to
verbally harassing a patient and sending her inappropriate text messages. He was fined
$10,000 and required to be chaperoned any time he saw a female patient. He then broke that
rule two years later yet his license is still active.®

Imagine that you live in Great Neck and want osteopathic care. On paper there are two doctors
who look exactly the same except that one is accompanied by an extra staff person (the

chaperone). Which one would you choose? Remember, you don't know why this extra staff
person is in the room.

Time and again, we see abuse happen even when others are present (think of the Nassar
cases). In addition to putting a patient in a vulnerable position with a previously abusive doctor,

8 https://www.villagevoice.com/2018/03/29/new-
decades/

ork-allowed-a-sexual-predator-to-practice-medicine-for-




the chaperone, who themselves has an employer/employee relationship with the doctor, has to
work in a toxic environment. Boards are knowingly putting criminals back into private situations
with their previous victims. Think of what we now know about the Catholic church, where clergy
with credible allegations of abuse were simply moved to new environments to supposedly
perform differently under new supervision. The public just doesn’t know enough about the
practice of chaperones in medicine to be outraged, but they should be.

Patients and medical staff who would visit or work with a doctor have a right to know their full
disciplinary history. California recently became the first state to require that doctors notify their
patients if they are on probation by the Medical Board of California for wrongdoing, including
sexual misconduct.” Other states are following suit. The “Patient’s Right to Know Act” was an
important step towards transparency. It also puts the onus to inform the public on the provider
and the state board not on the victim. A 2016 Consumer Reports survey showed that 82% of
Americans favor the idea of doctors having to tell patients they are on probation, and why.®

Doctor’s offices should be required to post signage about patients’ rights promoting OPMC’s
website as a resource. We know that victims turn to the internet privately seeking information
about sex crimes, statutes, and reporting or support resources. OPMC must also update it's
website -- the word sex only appears in one buried place and there is nothing that explicitly
mentions sexual harassment or assault as professional misconduct within their purview.

The site does offer a link to relevant state laws, which could potentially offer more clarity for
those who can understand them. Under relevant Education law, Article 131-A, which offers a
definition of professional misconduct applicable to physicians, the word sex only appears in
relation to a definition of misconduct under the field of psychiatry. item #31 does state that
professional misconduct can be “Willfully harassing, abusing, or intimidating a patient either
physically or verbally.” Under Section 230 of Public Health Law which explains the penalties for
misconduct and proceedings for the OPMC, neither the word sex or harassment appear
anywhere. The word abuse appears only in relation to drug and alcohol abuse.' The relevant
laws should clearly state sexual harassment and sexual abuse as crimes that are considered
professional misconduct for physicians.

| hope that my remarks today help shed light on sexual harassment and sexual assault in
medicine. Doctors are an important part of our lives and have specialized knowledge that we
rely on to be happy, healthy, and productive. But, they are not gods who deserve to be
protected at the public’s expense. There is a lot more | could say but for now | will share that it is
my hope that the state resources set up to protect us can, at a minimum, be made more visible
and accessible; that their role in curbing these crimes can be clarified, and that we can work
together to support victims. Thank you.

7 hitp://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180SB1448

8 https://www.consumerreports.org/media-room/press-releases/2016/03/consumer-reports-finds-its-too-
difficult-for-patients-to-learn-about-physicians-disciplinary-records/

9 https://www.health.ny.qov/regulations/education_law/article/131-a/docs/131a.pdf

10 hitps://www.health.ny.gov/regulations/public_health_law/section/230/docs/230.pdf




Attachments:

“Preventing Egregious Ethical Violations in Medical Practice: Evidence-informed
Recommendations from a Multidisciplinary Working Group”
https://www.imronline.org/doi/pdf/10.30770/2572-1852-104.4.23

“Time to End Physician Sexual Abuse of Patients: Calling the U.S. Medical Community to
Action”

https://link.springer.com/article/10.1007%2Fs11606-019-05014-6

“Sexual Violation of Patients by Physicians: A Mixed-Methods, Exploratory Analysis of 101
Cases”

https://www.ncbi.nim.nih.gov/pmc/articles/PMC6031470/

“Questionable Doctors”
https://www.nypirg.ora/health/guestionabledocs/Questionable Doctors2014.pdi

For Review:
Atlanta-Journal Constitution’s “Doctors & Sex Abuse” series
http://doctors.aic.com/
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Preventing Egregious Ethical Violations in Medical Practice:
Evidence-informed Recommendations from a Multidisciplinary
Working Group

James M. DuBois, DSc, PhD; Emily A. Anderson, MPH, PhD; John T. Chibnall, PhD;
Leanne Diakov, JD; David J. Doukas, MD; Eric S. Holmboe, MD; Heidi M. Koenig, MD;
Joan H. Krause, JD; Gianna McMillan, MA; Marc Mendelsohn, MD;

Jessica Mozersky, PhD, MBE; William A. Norcross, MD; Alison J. Whelan, MD

ABSTRACT: This article reports the consensus recommendations of a working group that was convened at
the end of a four-year research project funded by the National Institutes of Health that examined 280 cases
of egregious ethical violations in medical practice. The group reviewed data from the parent project, as well
as other research on sexual abuse of patients, criminal prescribing of controlled substances, and unnecessary
invasive procedures that were prosecuted as fraud. The working group embraced the goals of making such
violations significantly less frequent and, when they do occur, identifying them sooner and taking necessary
steps to ensure they are not repeated. Following review of data and previously published recommendations,

the working group developed 10 recommendations that provide a starting point to meet these goals.
Recommendations address leadership, oversight, tracking, disciplinary actions, education of patients,
partnerships with law enforcement, further research and related matters. The working group recognized
the need for further refinement of the recommendations to ensure feasibility and appropriate balance
between protection of patients and fairness to physicians. While full implementation of appropriate measures
will require time and study, we believe it is urgent to take visible actions to acknowledge and address the

problem at hand.

Introduction

This article reports on the recommendations
developed by a multidisciplinary working group that
was convened to address the problem of egregious
ethical violations in medicine. By egregious
violations, we mean clear violations of codes of
medical ethics and law that directly harm patients.
The working group meeting followed four years of
research on cases of violations led by a team at
Washington University Schoo! of Medicine (WUSM)
with funding from the National Institute of Aging
(NIA). Detailed methods and findings from the
background studies are reported elsewhere.*?

Background

Codes of medical ethics and professionalism commit
physicians to acting in accord with core values of
medicine, including care for patients, altruism,
competence, compassion, and respect for patient
autonomy.*® Such values support the relationships
needed to meet the goals of medicine —healing,
prevention of disease, and palliation of pain and
suffering.® While it is challenging to live up to these
ethical ideals in all patient encounters,’ egregious
ethical violations appear to be relatively rare. Such

violations are naturally hidden events. When they
become apparent, disciplinary actions provide some
of the most trustworthy prevalence data: approxi-
mately five in 1,000 physicians are disciplined by a
state medical board per year, and only 1.1 in 1,000
receives severe disciplinary action involving license
revocation, suspension or surrender.21°

While rare, the rate of severe disciplinary actions
against physicians is nevertheless similar to the
rate of new diagnoses of breast cancer each year

CODES OF MEDICAL ETHICS AND
PROFESSIONALISM COMMIT PHYSICIANS TO
ACTING IN ACCORD WITH CORE VALUES OF
MEDICINE, INCLUDING CARE FOR PATIENTS,
ALTRUISM, COMPETENCE, COMPASSION,
AND RESPECT FOR PATIENT AUTONOMY.

(4.3 in 1,000) and much more common than new
diagnoses of HIV (0.14 in 1,000)—both of which are
widely recognized as urgent challenges for medicine
and public health.'* Moreover, most egregious

Copyright 2018 Federation of State Medical Boards. All Rights Reserved.

JOURNAL o MEDICAL REGULATION VOL 104, N° 4 | 23



violations are never reported to state medical
boards,?31213 and when they are reported, some
boards infrequently take action against a physician’s
license.®! Thus, such violations — while uncom-
mon —are undoubtedly far more prevalent than
current databases such as the National Practitio-
ners Database (NPDB) indicate.

As noted, the working group was particularly
concerned with a subset of the causes of disciplinary
action by boards: egregious violations of medical
ethics such as sexual abuse of patients, criminal

or negligent prescribing of opioids, or performing
unnecessary surgeries for profit.*> The WUSM team
focused on these three behaviors because they not
only contradict the core values of medicine, but also
directly harm patients. Additionally, prior research by
the team indicated that these forms of wrongdoing
were sufficiently frequent to accrue at least 75 cases
in each area of wrongdoing, which was necessary
for purposes of statistical modeling.®

The recent case of Larry Nassar, a physician who
practiced sports medicine, illustrates many of the
dynamics commonly found by the WUSM research
team in such cases. Across more than 20 years,
Nassar sexually molested more than 265 girls (as
young as six years of age) and young aduft women. 1749
In a lawsuit filed in April 2017, a woman claimed
that Nassar had sexually assaulted her while he
was still in medical school in 1992.17 Additionally,
he was convicted of receiving and possessing child
pornography?® and charged with practicing without

a license in Texas?* and obstruction-ofjustice for
destroying and concealing evidence.?® While Nassar
completed a residency and fellowship, we found no
evidence that he was board certified.® |t has been
reported that he was almost dismissed from medical

WITHIN THE CURRENT SOCIAL CLIMATE IN
THE UNITED STATES, CHARACTERIZED BY A
GROWING AWARENESS AND INTOLERANCE

OF SEXUAL HARASSMENT, IT IS PARTICULARLY
APPROPRIATE FOR THE FIELD OF MEDICINE TO
TAKE ACTIONS TO IDENTIFY, APPROPRIATELY
RESPOND TO, AND PREVENT SUCH EGREGIOUS
VIOLATIONS OF MEDICAL ETHICS.

school after two semesters because he failed
biochemistry twice.? In at least eight instances,
his victims reported his behavior to someone in
leadership, who failed to report the behavior to the

state medical board.*®* When law enforcement was
first notified, Nassar managed to distort his actions
and present them as within the standard of care.
No witnesses were involved to dispute his claims.!®
in repeated instances, Nassar sexually assauited
his victims when their parents were in the room,
demonstrating not only his boldness but also the
trust that patients and others have that a physician
will only perform medically-appropriate actions
according to the standard of care.?®

The recent extended investigative report “Doctors
and Sex Abuse” by the Atlanta Journal-Constitution
illustrates the damage that such violations pose
to the reputation of medicine, particularly when
ongoing abuse is permitted to continue through
oversight failures.*32325 Within the current social
climate in the United States, characterized by a

...WE BELIEVE IT IS MOST APPROPRIATE TO
VIEW THE PROBLEM OF SEXUAL ABUSE OF
PATIENTS AS ONE SPECIES WITHIN A LARGER
GENUS: EGREGIOUS ETHICAL VIOLATIONS
THAT DIRECTLY HARM PATIENTS.

growing awareness and intolerance of sexual
harassment, it is particularly appropriate for the
field of medicine to take actions to identify, appro-
priately respond to, and prevent such egregious
violations of medical ethics. However, we believe it is
most appropriate to view the problem of sexual abuse
of patients as one species within a larger genus:
egregious ethical violations that directly harm
patients. Prescribing opioids for profit to those with
known substance user disorders?®?® or performing
unnecessary invasive procedures for profit, such

as spinal fusion surgeries or cardiac catheteriza-
tions, 231 cause patients psychological, physical,
and financial harm, and in some cases death.3?

Many features of the Nassar case are common
across different kinds of egregious ethical violations:
The violations were committed by a male, repeated,
and selfishly motivated; oversight was lax or absent;
and individuals who learned about the violations
failed to take decisive action.33? Accordingly, many
of the actions that need to be taken to identify
cases sooner and respond decisively are the same
across different kinds of violations.

To address this matter, the authors convened as
a working group on October 2 and 3, 2017.
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The working group consisted of four PhD-level
investigators from the research team with back-
grounds in social science research and bioethics,
and nine external experts. Experts included a
patient advocate, a health lawyer, legal counsel for
a state medical board, and physicians from the
Association of American Medical Colleges (AAMC),
Accreditation Council for Graduate Medical Education,
American Medical Association Council on Ethical
and Judicial Affairs, the Federation of State Medical
Board’s (FSMB) Journal of Medical Regulation, the
Academy for Professionalism in Health Care, and
the Physician Assessment and Clinical Education
Program. All members agreed that they did not
speak on behalf of any institutions or programs.
However, members were selected in light of their
expertise, which often derived from relevant
experience in such settings.

Prior to convening the working group meeting,
WUSM research team members conducted a
systematic review of the literature on legal and
disciplinary actions in medicine. Structured search
terms were developed with research librarians
from the Washington University Schools of Law and
Medicine. Searches were conducted using Lexis-
Nexis and PubMed from 2007 onwards. The team
examined 2,386 records from Lexis-Nexis and
5,176 records from PubMed. Relevant papers
were summarized for working group members

in three categories: empirical studies, recom-
mendations from legal scholars, and general
background information.

The working group meeting opened with four
sessions: a general overview of disciplinary
actions, and three sessions on specific forms of
violations —namely, sexual abuse of patients,
negligent or criminal prescribing of opioids, and the
performance of unnecessary (fraudulent) invasive
procedures. Two subgroups were formed: one
focused on education and remediation, and one
focused on policy and oversight. Each session
adopted a similar format:

¢ Presentation of data from the literature review
and the WUSM study team’s project

e Subgroup evaluation of recommendations offered
in the published literature and generation of
new recommendations

» Plenary discussion of all recommendations

Recommendations were then revised based on
plenary group discussions and post-meeting review
of a draft document.

The group set the goals of offering recommendations
that would prevent the majority of instances of
egregious ethical violations and, when such violations
did occur, help oversight programs to identify them
sooner and take the steps necessary to ensure
they are not repeated. The consensus of the group
was that each of the recommendations offered is

PRIOR TO CONVENING THE WORKING
GROUP MEETING, WUSM RESEARCH

TEAM MEMBERS CONDUCTED A SYSTEMATIC
REVIEW OF THE LITERATURE ON LEGAL
AND DISCIPLINARY ACTIONS IN MEDICINE.

worth pursuing. By “pursuing” we mean there

is reason to believe a recommendation will be
effective in fostering the goals of the project, while
recognizing that any recommendation will require
closer examination and adaptation by policymakers
and stakeholders to ensure that they are feasible
and balance obligations. To use an analogy from
architecture, we offer a schematic design rather
than a blueprint with technical specifications.

Recommendations

We recommend pursuing the following actions to
prevent and appropriately respond to egregious
ethical violations in medicine.

1. Recruit Trainees, Physicians and Staff Who
Embrace the Positive, Core Values of Medicine
Medical schools and medical centers must seek
trainees at all levels (medical students, residents,
fellows), attending physicians, and staff who
demonstrate a commitment to core values in
medicine such as caring for persons, aitruism,
competence, compassion, and respect for
patient autonomy. It is controversial and of
guestionable efficacy to prospectively screen
medical students, residents, fellows and staff
using personality testing aimed at identifying
deficits. Focusing on commitment to positive
values may be more fruitful in advancing the mis-
sion of medicine.3*3" A growing body of
literature has defined the positive values and traits
associated with medical professionalism.”.3840
While assessment lags behind, there is a
consensus that assessing professionalism
requires a multi-model approach, 4* which might
include the use of standardized patients,*?
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validated tests using realistic vignettes,*® multi-
source or 360° surveys,* or direct observation
of behaviors.*®

. Educate Leaders to Create a Culture of
Professional Integrity
Many of the problems observed in medicine are
reflected within the broader cultures in which
physicians work. Changing national and institutional
cultures in ways that demonstrate respect for
all persons will support professional behavior.
Leaders need to be particularly sensitive to
their role in enforcing policies and supporting
interventions to end serious wrongdoing by
physicians. Far too often, cases of egregious
ethical violations are ignored, covered up or
even enabled by leaders. To combat problems of
cynicism and inaction, medical students, residents,
nurses and others who are often in the best
position to observe and report wrongdoing must
be empowered to do so. Further, as they may feel
particularly vulnerable to retaliation, they must
be protected. A culture of professional integrity
can protect patients and whistleblowers more
than current laws.*847 To accomplish this goal,
leaders must investigate credible complaints
in a timely manner that balances concerns for
privacy with the need for transparency. Leaders
must not tolerate behavior that threatens patient
safety or creates a hostile workplace.*® Leaders
in medicine must be selected for their character,
experience, and abilities, and be provided with
formal training to ensure that they have the skills
needed to lead effectively with integrity.?%5° We
recommend that leadership programs for physicians
incorporate sessions focused on rationales and
strategies for responding effectively to allegations
of egregious wrongdoing. These sessions might
be led by individuals with expertise in organiza-
tional psychology and human resources.

. Provide Feedback to Physiclans
Studies indicate that physicians often make positive
changes to behavior when provided with objective
data comparing them to peers5%5® or with 360°
(multisource) feedback from diverse colleagues.=®
The following three examples illustrate ways of
providing feedback from diverse stakeholders.
First, institutions can conduct physician evalu-
ations using muitisource feedback from a large
number of individuals, including patients,
caregivers, family members, supervisors,
physician peers, allied health co-workers, and
trainees. Such feedback can support positive

behavior change while protecting evaluator
identities. Second, prescription drug monitoring
programs (PDMPs) can be used not only to track
patterns of “drug-seeking patients” but also to
provide feedback to physicians on their prescribing
patterns vis-a-vis peers within their specialty.
Third, medical consultants can be encouraged to

TO COMBAT PROBLEMS OF CYNICISM AND
INACTION, MEDICAL STUDENTS, RESIDENTS,
NURSES AND OTHERS WHO ARE OFTEN IN
THE BEST POSITION TO OBSERVE AND REPORT
WRONGDOING MUST BE EMPOWERED TO

DO SO.

provide feedback to referring physicians and vice
versa. This would increase the perception of peer
oversight, which may also be protective against
egregious ethical violations.?

Increase Oversight by Physician Peers

and Colleagues

Oversight may include feedback, but implies

a more systematic approach to observation,
including establishing a sense of being
observed. Some data indicate that peer over-
sight and group practices may be protective
against serious practice violations.58¢ We offer
three examples of the kind of oversight that
could be provided more consistently by building
on existing systems. First, medical societies can
require peer review of cases involving invasive
or risky procedures. We recommend that all
persons who conduct risky invasive procedures
participate in registries sponsored by medical
societies. Second, many settings, such as solo
medical practices, make ongoing peer-review by
highly qualified physicians difficult. However, by
utilizing electronic medical records it is possible
to provide peer review at a distance. Peer
reviewers might be incentivized by offering CME
credits for participating in auditing processes.
Third, chaperones should be provided by default
when an intimate examination is medically
indicated. Chaperones should be absent only
at a patient’s request. These requirements
must be enforced.*8* In some cases, following
harmful deviations from standards of care, we
recommend that physicians lose the right to
practice in the absence of peers.
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5. Track Wrongdoing and Consequences

Tracking wrongdoing is essential to protecting
patients by providing data to inform decisions of
disciplinary committees, patients who seek infor-
mation on their physicians, and researchers who
seek to understand professional violations. Tracking
consequences enables transparent evaluation

by state medical boards and other disciplinary
bodies. Several steps can be taken to improve the
quality of tracking. We recommend that the NPDB
guidelines require that state medical boards

and reporting institutions provide descriptions of
the facts of a case, thus enabling trained NPDB
staff to code appropriately. Appropriate coding
wili avoid the use of uninformative categories
such as “other” and “not applicable” —the most
common codes used at present, when codes

are assigned.®52 To permit identification of links
between specific forms of wrongdoing and the
disciplinary actions taken, we recommend con-
necting NPDB data to state medical board data.®?

We recommend the creation of a national tracking
system to track serious disciplinary actions
against individuals through medical school, graduate
medical education, and medical practice to
facilitate rapid response to wrongdoing. Such a
database —because it might track more minor
violations and even accusations —might be highly
confidential and accessible only to those who

are investigating or adjudicating cases. Negligent
reporting, credentialing, privileging and failure to
report physicians under disciplinary scrutiny by

WE RECOMMEND THE CREATION OF A
NATIONAL TRACKING SYSTEM TO TRACK
SERIOUS DISCIPLINARY ACTIONS AGAINST
INDIVIDUALS THROUGH MEDICAL SCHOOL,
GRADUATE MEDICAL EDUCATION, AND
MEDICAL PRACTICE TO FACILITATE RAPID
RESPONSE TO WRONGDOING.

institutions should be recognized as causes of
action when patients are unnecessarily harmed by
a physician with a history of professional viola-
tions.® Institutions should be protected from legal
liability when sharing information in good faith
with other institutions regarding a physician’s past
performance. We encourage establishing a system
whereby private insurers could share with the
Centers for Medicare and Medicaid Services infor-

mation about physician billing patterns to enable
earlier detection of fraudulent or illegal behav-
iors by expanding the pool of available data.®-%¢
Either a national PDMP should be established or
states must be able to query neighboring states’
PDMPs without increasing the administrative
burden (e.g., by using a single log-in portal).

. Foster the Establishment of More Uniform and

Transparent Actions by State Medical Boards
Currently, tremendous variation exists in how
state medical boards respond to instances of
serious wrongdoing.®14 In some states, physicians
commonly return to practice following severe
disciplinary action for egregious professional
violations.215246770 We encourage the FSMB to
provide leadership by sharing best practices across

FROM THE FIRST DAY OF MEDICAL SCHOOL
THROUGH MEDICAL PRACTICE, PATTERNS
OF BEHAVIOR THAT RUN CONTRARY TO THE
GOALS OF MEDICINE SHOULD BE MONI-
TORED AND TREATED IN THE SAME MANNER
AS GROSS INCOMPETENCE.

state medical boards and publishing examples
of sensible and effective model statutes. We
recommend that boards publish their disciplinary
actions on publicly available websites. While
some boards do this already, many do not, or the
data they publish are vague and incomplete.’™

. Across All Career Stages, Permanently Remove

Individuals from Medicine Following Egregious
Violations or a Persistent Failure to Serve the
Goals of Medicine

Individuals who demonstrate disregard for the
well-being of others, a lack of remorse for harming
others, and illegal behaviors do not act in
accordance with the core values of medicine and
pose a significant threat to patients. From the first
day of medical school through medical practice,
patterns of behavior that run contrary to the goals
of medicine should be monitored and treated in
the same manner as gross incompetence. The
response should be both rapid and fair for the
protection of patients and physicians. Medical
boards should have and exercise the authority to
permanently revoke or suspend medical licenses
for first-time egregious offenses that run counter
to the core values of medicine (e.g., rape or risky

Copyright 2018 Federation of State Medical Boards. All Rights Reserved.

JOURNAL of MEDICAL REGULATION VOL 104, N° 4 | 27



unnecessary invasive procedures done for profit)
or for repeated lesser offenses following remediation
efforts. Medical schools and institutions spon-
soring residencies and fellowships should exer-
cise their authority to dismiss medical students,
residents, and fellows on the same grounds.

8. Partner with Law Enforcement in Appropriate Ways
Given different standards of evidence and proce-
dures, administrative review of cases (e.g., of sexual
abuse) by state medical boards may provide less
stressful approaches to investigation and adjudica-
tion for patients who have been victimized, com-
pared to criminal investigations. Boards typically
also have the authority to remove a physician from
medical practice more swiftly than criminal systems.
Nevertheless, the protection offered to the public
by administrative review and action may fall short
of that provided by criminal prosecution. Boards
should routinely ask patient victims (e.g., victims
of sexual abuse) whether they want to work with
law enforcement to pursue criminal charges.
Patients’ wishes not to pursue such charges
should be respected. Boards should be mindful
of their obligation to work with law enforcement
in cases involving mandatory reporting. We
encourage law enforcement to provide boards
with highly trained liaisons to support investigations
involving all relevant criminal activities, including
unnecessary invasive procedures and sexual
abuse, in ways similar to the support provided for
investigating inappropriate opioid prescriptions
and false claims.

9. Provide Patients with Educational Materials to
Inform Expectations and Choices
Patients must not shoulder the burden of ensuring
competent and professional service from physicians.
However, it is appropriate to empower patients
by providing information to inform reasonable
expectations. For example, it would be appropriate
to provide patients with written information on the
use of chaperones for intimate examinations and
how a well woman exam or a sports physical
is appropriately conducted. Patients should be
provided with information, such as American Board
of Internal Medicine's Choosing Wisely brachures,
that describe when invasive procedures are
indicated,” as well as the right to request a
second opinion, particularly if patients have any
reservations about the medical necessity of
procedures. Vulnerable patients should have
access to patient advocates and consent monitors
when considering invasive or risky procedures.

10. Conduct Basic Research to Understand the
Factors that Lead to Egregious Ethical Violations
Very little data exist that help to explain how
and why egregious ethical violations occur
in medical practice. Effective prevention and
remediation efforts will require access to
detailed data on cases and novel analytic
approaches to identify causal factors. We
recommend that state medical bards and the
NPDB partner with researchers to identify
data points to collect when investigating and
reporting cases and eliminate the use of vague
descriptions of the reasons for disciplinary
action such as “not applicable” and “other.”

Some studies have found rates of board certification
among wrongdoers to be significantly lower than
those of the general U.S. physician population.t273.74
However, no data identify the specific factors
associated with board certification that might be
protective of integrity in medicine. Accordingly, at
this time, we recommended further research to
understand the specific elements of post-graduate
training that may enhance competence and
professionalism in medicine.

While the vast majority of male physicians are never
sanctioned by a state medical board,® the over-
whelming majority of physicians who commit egre-
gious ethical violations are male.*257.6% The impact
of increased gender diversity on overall profession-
alism in medicine is worthy of study, including
gender diversity in positions of leadership within
medical centers and healthcare institutions.”s

It is important to conduct research aimed at identi-
fying barriers and facilitators to implementing
reforms, and to track and evaluate progress in
implementing reforms.

It is appropriate for agencies and institutions that
support research on health care —including the
National Institutes of Health and the Agency for
Healthcare Research and Quality—and institutions
that are directly responsible for oversight of medical
practice —including the FSMB, the Joint Commission,
and all health care systems —to support research
on these topics.

While these 10 recommendations focus on the
field of medicine, we acknowledge that protecting
patients requires that all health care professionais
abide by high standards. We encourage medical
societies and health care institutions to work with
state medical boards and allied health-credentialing
boards to consider the steps necessary to prevent
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and appropriately respond to egregious ethical
violations by all health care professionals.

Conclusions

The responsibility for reducing egregious ethical
violations belongs to the field of medicine and
health care leadership. Patients, medical students,
and nurses may observe egregious ethical violations.
However, patients may not want to relive trauma
when they have been victimized, and medical
students, nurses and junior colieagues may fear
retaliation and career harm if they act as whistle- .
blowers. This is particularly true in institutional
cultures that are tolerant of wrongdoing or
unprofessional behavior. None of the recommenda-
tions we offer depend upon increased action from
vulnerable groups, though some of them support
such action, for example, when patients who were
victimized wish to cooperate with law enforcement.

While the vast majority of physicians are committed
to the well-being of their patients and behave with
professional integrity, a small minority repeatedly
commit egregious ethical violations. We embrace
the goals of making such violations significantly
less frequent and, when they do occur, identifying
them sooner and taking the steps necessary to ensure
they are not repeated. The 10 recommendations
offered by our working group provide a schematic
design to meet these goals. Implementation of
these recommendations will require the commitment
of specific groups following debate and refinement
of the recommendations. Above we recommended
specific actions for the FSMB, namely, that it
“provide leadership by sharing best practices
across state medical boards,” publish “examples of
sensible and effective model statutes” (e.g., rules
for mandatory reporting, whistie-blower protection,
mandatory revocation, and public reporting), and
support collaborative research aimed at under-
standing predictors of egregious violations and
barriers and facilitators to implementing reforms.

White full implementation of appropriate measures
will take time and study, we believe it is urgent to
take visible actions to acknowledge and address
the problem at hand. B
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Time to End Physician Sexual Abuse of Patients: Calling
the U.S. Medical Community to Action

Azza AbuDagga, M.H.A., Ph.D, Michael Carome, M.D., and Sidney M. Wolfe, M.D.

Heatth Research Group, Public Cltizen, Washington, DC, USA.

Despite the strict prohibition against all forms of sexual
relations between physicians and their patients, some
physicians cross this bright line and abuse their patients
sexually. The true extent of sexual abuse of patients by
physicians in the U.S. health care system is unknown. An
analysis of National Practitioner Data Bank reports of
adverse disciplinary actions taken by state medical
boards, peer-review sanctions by institutions, and mal-
practice payments shows that a very small number of
physicians have faced “reportable” consequences for this
unethical behavior. However, physician self-reported data
suggest that the problem occurs at a higher rate. We
discuss the factors that can explain why such sexual
abuse of patients is a persistent problem in the U.S.
health care system. We implore the medical community
to begin a candid discussion of this problem and call for
an explicit zero-tolerance standard against sexual abuse
of patients by physicians. This standard must be coupled
with regulatory, institutional, and cultural changes to
realize its promise. We propose initial recommendations
toward that end.

KEY WORDS: medical board; sexual abuse; sexual misconduct; National
Practitioner Data Bank; zero tolerance.
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T he prohibition against physician sexual relations with
their patients, which can cause lasting damage to patients,
is one of the most universally agreed upon ethical principles in
medicine. For example, in 1991, the American Medical Asso-
ciation (AMA) declared unequivocally that these relations are
unethical, noting that this prohibition was incorporated into
the Hippocratic oath.! Other professional medical organiza-
tions and state medical boards have echoed this stance.

Yet numerous reports of physicians who have violated this
prohibition (such as the disgraced gymnastics physician, Law-
rence Nassar) indicate that more definitive action is needed to
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prevent physician sexual abuse of patients in the U.S.A.

In this Perspective, we discuss the available evidence on the
extent of physician sexual abuse of patients in the U.S.A. and
factors that contribute to this problem, and we propose recom-
mendations to safeguard against it.

Sexual contact between a physician and a patient or any
behavior or remarks of a sexual nature by physicians toward
patients have been legally considered sexual abuse since 1994
in Ontario, Canada, under the province’s Regulated Health
Professions Act, which defines sexual abuse as>: “(a) sexual
intercourse or other forms of physical sexual relations between
the [physician] and the patient, (b) touching, of a sexual
nature, of the patient by the [physician], or (c) behavior or
remarks of a sexual nature by the [physician] towards the
patient.” One explicit purpose of the Ontario law is “to erad-
icate the sexual abuse of patients by [physicians].” The term
sexual abuse does not exist in U.S. state regulations of physi-
cians. In lieu of “sexual abuse,” the U.S. medical community,
including the Federation of State Medical Boards (FSMB),
uses the term “sexual misconduct” to characterize this uneth-
ical behavior. Although U.S. definitions of sexual misconduct
tend to overlap with Ontario’s definition of sexual abuse, the
former term encompasses misconduct that does not involve
patients and fails to connote the profound unethical nature of
sexual relations between physicians and their patients.

DATA ON PHYSICIAN SEXUAL ABUSE AND SEXUAL
MISCONDUCT

A 2017 exploratory analysis of 101 cases of physician sexual
abuse of patients found that the primary forms of abuse in
these cases were inappropriate touching (33%), sodomy
(31%), rape (16%), child molestation (14%), and purportedly
consensual sex (7%).> It also revealed that certain patient
characteristics (such as female gender and young age) and
certain physician characteristics (including male gender, age
greater than 39, and consistently examining patients alone in
nonacademic settings) were associated with physician sexual
abuse.®> However, the authors concluded that “there were no
necessary conditions for [sexual abuse] cases to occur except
for the sexual urges of the physicians.”

A 1998 study identified 567 U.S. physicians who were
disciplined by state medical boards from 1981 through 1996
for sex-related offenses (including sexual intercourse, rape,
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sexual molestation, and sexual favors for drugs), 75% of
which involved patients. These violations would have been
considered physician sexual abuse of patients as defined by
the aforementioned Ontario law.*

Our 2016 analysis of data from the U.S. National Practi-
tioner Data Bank (NPDB) showed that from January 2003
through September 2013, 862 physicians had state licensing
disciplinary actions because of sexual misconduct, totaling
974 such actions.’ These numbers represent fewer than 0.1%
of all licensed U.S. physicians.’ The U.S. rate of such disci-
plinary actions was approximately 9.5 per 10,000 physicians
per 10 years. Importantly, the NPDB Public Use Data do not
report any details about the nature of the sexual misconduct.

In comparison, data from a 2011 study of disciplinary
actions by medical licensing authorities in Canada from
2000 to 2009% showed an approximate rate of disciplinary
actions for sexual misconduct of 25.1 per 10,000 physicians
per 10 years. Thus, the Canadian rate of discipline for sexual
misconduct was 2.6 times higher than the U.S. rate. Like the
U.S. study, the Canadian study did not characterize the nature
of the sexual misconduct. Also, neither study reported the
proportions of sexual misconduct that involved patients.

Despite the limitations of both studies, the difference in the
rates of disciplinary actions for sexual misconduct by U.S. and
Canadian medical licensing authorities likely reflects more
frequent detection and disciplining of physicians who commit
sexual misconduct in Canada rather than more frequent sexual
misconduct by Canadian physicians; there is no evidence that
Canadian physicians are more prone to sexual misconduct
than U.S. physicians.

Studies analyzing reports of disciplinary actions for physi-
cian sexual misconduct likely underestimate the scope of the
problem. For example, a 1996 anonymous random national
survey of U.S. physician members of the AMA (response
rate = 52%) showed that 3.4% of the respondents reported a
history of personal sexual contact (genital-genital, oral-geni-
tal, or anal-genital) with one or more patients.”

FACTORS THAT ALLOW THIS PROBLEM TO PERSIST

Several factors may explain why physician sexual abuse
of patients continues to be a persistent problem in the
U.S.A. First, many cases of physician sexual abuse of
patients go unreported. This is because patients may be
shocked and consumed by feelings of disbelief, guilt, or
shame; may be fearful that they will not be believed due
to the significant power imbalance between physicians
and their patients; or may be unwilling to publicly dis-
close the abuse. Additionally, victims may not know how
to navigate the regulatory system to seek redress for the
harms of physician sexual abuse, such as filing a com-
plaint with the state medical boards that licensed the
physicians. Even when they file complaints, victims can
be further traumatized by the investigation and legal

procedures, which may lead them to withdraw their com-
plaints. Importantly, physicians often are unwilling to
report their impaired or incompetent colleagues to relevant
authorities,® likely due to the absence of enforceable legal
mandates for such reporting.

Second, according to the FSMB, many hospitals and health
care organizations regularly ignore or circumvent reporting
requirements for medical boards regarding impaired
physicians.’

Third, medical boards may not always act on complaints of
physician sexual abuse of patients, especially when there is no
material evidence or witnesses.!” !' A 2006 report found that
two-thirds of all complaints received by medical boards were
closed either due to inadequate evidence to support the charges
or because these cases were resolved informally, through a
notice of concern or a similar communication with the in-
volved physician.!? The report noted that only 1.5% of the
overall complaints to medical boards reached the formal hear-
ing stage.

There is evidence that even when medical boards discipline
physicians for sexual abuse, those physicians often are permit-
ted to resume medical practice. For example, a 2016 nation-
wide investigation of thousands of medical board orders for
physicians who were disciplined for sexually abusing patients
or other sex-related offenses since 1999 found that more than
one-half of these physicians were still licensed to practice."?
Little information exists on the effectiveness of possible safe-
guards, such as counseling of sexually abusive physicians, to
prevent recidivism and possible harm to future patients. Ad-
ditionally, the aforementioned 2016 NPDB analysis showed
that medical boards did not discipline 70% of the physicians
who had peer-review sanctions or malpractice payments made
on their behalf due to sexual misconduct.’

PROPOSED RECOMMENDATIONS TO ADDRESS
PHYSICIAN SEXUAL ABUSE OF PATIENTS

Physician sexual abuse of patients must be classified as “never
events”: No patient should ever experience any form of sexual
abuse, or fear of being subjected to such behavior, by a
physician. We offer the following recommendations as initial
steps to reach this goal:

(1) Replace the term “sexual misconduct” currently used in
the U.S. medical community with the term *“sexual abuse”
when referring to any physician conduct that meets the
Ontario Regulated Health Professions Act’s definition of
the latter term. Furthermore, the U.S. medical community
and all state medical practice acts, as the Government of
Ontario and the Medical Council of New Zealand'* did,
should adopt an explicit “zero-tolerance™ standard against
all forms of physician sexual abuse of patients. This
standard should be incorporated into all applicable
policies and regulations governing U.S. physicians.
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(2) Educate physicians at every stage of their training and
careers about the enormity of sexual abuse of patients,
how to avoid it, and how to seek help if they are struggling
with challenges to their professional boundaries with
patients.

(3) Educate the public about how to prevent, recognize, and
report physician sexual abuse. This should be a shared
responsibility between state medical boards and health

(4) Encourage and facilitate patient and patient surrogate
reporting of all forms of physician sexual abuse. This
recommendation can be accomplished by having health
care institutions and medical boards establish standardized
processes, which should be made known to patients and
their surrogates, for filing complaints regarding any
physician sexual abuse they may have experienced or
witnessed and hiring patient-advocate professionals with
whom patients and their surrogates can be encouraged to
discuss such allegations.

(5) The medical commumity should mandate reporting by
physicians and other health care professionals of any
witnessed or suspected physician sexual abuse of a patient
and should institute necessary measures to prevent reprisal
against individuals who make such reports. Penalties for
failing to report physician sexual abuse of patients should
be set and enforced. Educational bystander intervention
training should be encouraged to equip physicians and
other health care professionals with the skills necessary to
take appropriate action if they witness or suspect physician
sexual abuse of patients.

(6) Medical boards and health care institutions should
investigate each complaint of alleged physician sexual
abuse of patients and conduct hearings if there are
grounds for proceeding (while providing due process
for the accused physician and for patient witnesses).
The 2006 FSMB guidelines for state medical boards
for dealing with physician sexual misconduct are a
good resource.!® However, these guidelines need to be
vetted further by other stakeholders to determine the
best practices for handling these cases. Similar
guidelines are needed for health care institutions. We
acknowledge that innocent physicians may be falsely
accused of sexual abuse. Therefore, all complaints of
alleged physician sexual abuse of patients should be
pursued fairly and through due process.

(7) Health care institutions and medical boards should
discipline physicians who are found to have engaged
in any form of sexual abuse of patients. Health care
institutions should be required to report physicians
found to have engaged in such behavior to the
appropriate medical board. Clear penalties (including
suspension and revocation of medical license and
clinical privileges) should be established and enforced
by the medical community. The severity and length of
these penalties should be based on the severity of the

type of sexual abuse. In no case should public safety
be compromised for any financial consideration, such
as the revenue generated by the offending physician.

(8) Health care institutions and medical boards also should
report physicians who were found to have engaged in
sexual intercourse or other forms of physical sexual
relations or touching of a sexual nature of a patient to
law enforcement authorities in all cases, not just when
the victim is a child.

(9) Medical boards should disclose on their websites
complete information concerning all disciplinary ac-
tions against physicians who have been found to have
sexually abused their patients.

(10) Health care institutions and medical boards should
establish and fund programs to provide subsidized
psychological counseling for all patients who were
found to have been abused by their physicians. These
institutions can seek reimbursement for such costs
from the sexually abusive physicians.

(11) Health care institutions should provide trained chaper-
ones to act as “practice monitors” during breast, full-
body skin, genital, and rectal exams, having previously
discussed this issue when patients first seek care.'s
The offer should be made regardless of the physician’s
gender.'’

CONCLUSION

It is time for the U.S. medical community to begin a candid
discussion of what needs to be done to end physician sexual
abuse of patients. Each medical board, professional organiza-
tion, and health care institution should evaluate its current
systems and procedures regarding this problem and should
take comprehensive and stronger actions, including seeking
legislation, to protect patients from all physicians who evade
medical ethics, betray the trust of their patients, and exploit the
patient—physician relationship for their own sexual
gratification.
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Sexual Violation of Patients by Physicians: A Mixed-Methods,
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Abstract

A mixed-method, exploratory design was used to examine 101 cases of sexual violations in
medicine. The study involved content analysis of cases to characterize the physicians, patient-
victims, the practice setting, kinds of sexual violations, and consequences to the perpetrator. In
each case, a criminal law framework was used to examine how motives, means, and opportunity
combined to generate sexual misconduct. Finally, cross-case analysis was performed to identify
clusters of causal factors that explain specific kinds of sexual misconduct. Most cases involved a
combination of five factors: male physicians (100%), older than the age of 39 (92%), who were
not board certified (70%), practicing in nonacademic settings (94%) where they always examined
patients alone (85%). Only three factors (suspected antisocial personality, physician board
certification, and vulnerable patients) differed significantly across the different kinds of sexual
abuse: personality disorders were suspected most frequently in cases of rape, physicians were
more frequently board certified in cases of consensual sex with patients, and patients were more
commonly vulnerable in cases of child molestation. Drawing on study findings and past research,
we offer a series of recommendations to medical schools, medical boards, chaperones, patients,
and the national practitioners database.

Keywords

sexual abuse; medical ethics; medical professionalism; patient abuse; physician wrongdoing

Introduction

The American Medical Association’s (AMA) Principles of Medical Ethics commits its
members to “providing competent medical care, with compassion and respect for human
dignity and rights,” reporting “physicians deficient in character,” and regarding
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“responsibility to the patient as paramount” (AMA, 2014-2015). Although data indicate that
most physicians practice medicine with integrity (Federation of State Medical Boards
[FSMB], 2014), sexual misconduct is one of the common reasons for disciplinary action by
medical boards (Arora, Douglas, & Dorr Goold, 2014; Grant & Alfred, 2007).

The FSMB defines “sexual violations” as “engaging in any conduct with a patient that is
sexual or may be reasonably interpreted as sexual ....” Data indicate that sexual violations
cause significant harms to patients. Some data suggest that patients who enter into
“consensual” sexual relationships with their physicians are typically not mentally healthy,
and these encounters occur most often where considerable disparities in power, status, and
emotional vulnerability exist between physician and patient, rendering consent inapplicable
(Carr, 2003). However, sexual misconduct includes much more than sexual intercourse with
patients; it includes masturbating in the presence of patients, genital contact, and rape or
sodomy (FSMB, 2010). Psychological sequelae of sexual misconduct for patients include
depression, anger, drug and alcohol abuse, trust issues, and posttraumatic stress symptoms
(Carr, 2003). These and other sequelae are similar to those observed in the general
population of survivors of sexual violence (Centers for Disease Control and Prevention,
2016).

It is not possible to provide an accurate estimation of the frequency of sexual violations in
medicine. Most patient-victims do not report sexual violations (Teegardin, Robbins,
Emsthausen, & Hart, 2016); one study estimated that fewer than 1 in 10 victims choose to
report it (Tillinghast & Cournos, 2000). This is significantly lower than the overall rate of
36% of cases of rape or sexual assault in the United States reported to police by female
victims (U.S. Department of Justice, 2016). Reasons for failing to report may include shame,
fear of not being believed, not being aware of the abuse (e.g., if the patient was sedated),
complicity in the violation (e.g., trading sex for drugs), and being confused as to whether
abuse occurred (e.g., not realizing that an ungloved vaginal exam was unnecessary) (Carr,
2003; Ernsthausen, 2016). Hospitals or physician employers sometimes ignore reports of
abuse or push for a resignation rather than reporting physicians to medical boards or law
enforcement (Emsthausen, 2016; Norder, Ernsthausen, & Robbins, 2016). When incidents
of sexual abuse are reported to the National Practitioner Data Bank (NPDB), which tracks
complaints against physicians, the most commonly used category of complaint is “Not
applicable” (Grant & Alfred, 2007), suggesting that even when sexual violations are
reported, they may not be defined as such. Moreover, NPDB policy prohibits the public—
including researchers and reporters—from accessing identifiable records (U.S. Department
of Health and Human Services, 2015), making it impossible to pursue further details on
vaguely labeled cases. In reviewing board orders, court records, and news reports, At/anta
Journal-Constitution (AJC) investigative reporters “found about 70 percent more physicians
were accused of sexual misconduct than the 466 classified as such in the public version of
the data bank from 2010 to 2014” (Ernsthausen, 2016).

The best available prevalence statistics derive from imperfect sources: self-reports or cases
actually reported to authorities, which, as noted above, is likely fewer than 10% of all cases.
The percentage of physicians self-reporting sexual contact with patients ranges from 3% to
12% of male physicians and 1% to 4% of female physicians (Carr, 2003). Approximately,

Sex Abuse. Author manuscript; available in PMC 2018 December 01.
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7.1% of all sanctions issued from 1994 to 2002 by the FSMB were for sexual misconduct
(Grant & Alfred, 2007). A recent summary of disciplinary reviews of physicians by the
Council on Ethical and Judicial Affairs AMA found 11% of cases involved sexual contact
with patients (Arora et al., 2014).

Prior Research

Due to the secrecy surrounding sexual misconduct in medicine, very little is known about
the factors that cause or correlate with it. AbuDagga, Wolfe, Carome, and Oshel (2016) were
the first to analyze NPDB data on sexual misconduct cases. They found that a greater
number of abusers were 40 to 59 years of age when compared with the general population of
physicians, but no other individual traits could be examined as NPDB’s publicly available
data do not include gender or medical specialization of abusers. They also found that 87% of
victims were female, but were unable to determine the patients’ presenting medical
complaints or the types of sexual abuse that occurred.

A few studies have focused on physician participants in courses that address boundary
violations, which may include sexual harassment of patients or colleagues as well as sexual
misconduct involving patients. MacDonald and colleagues (2015) identified risk factors for
referral to such courses. They found that 5% of participants scored in the moderate-to-severe
range on a childhood trauma questionnaire, and that these scores were correlated with
attachment anxiety, avoidance, and maladaptive beliefs. They concluded that their findings
“support a potential link between childhood adversity and boundary difficulties” (p. 489).
This conclusion, however, ignored the fact that 95% of participants did not have elevated
childhood trauma scores, nor did their study include (or reference) a comparison group of
nonviolating physicians to establish a control baseline.

Based on data from two cohorts of participants in their course on boundaries in medicine,
Swiggart, Dewey, Ghulyan, and Spickard (2015) found that 35% to 36% of referrals were
for sexual violations, with the remainder referred for sexual impropriety or sexual
harassment. Participants consistently displayed a lack of knowledge of sexual boundary
rules, for example, rules prohibiting physicians from dating patients prior to explicitly
terminating the patient—physician relationship. Their findings do not address the many forms
of sexual violation in which a lack of knowledge is an unlikely cause, such as molestation of
children, trading prescriptions for sex with a drug-addicted patient, sexual abuse of a
mentally ill or cognitively impaired patients, masturbating in the presence of a patient,
sodomy, or rape of an anesthetized patient. A 2003 review article by Carr (2003) estimated
that over 50% of physicians guilty of sexual violations receive psychological or other
treatment and return to practice (often with monitoring requirements). The 2016 AJC
investigation arrived at the same figure of 50% (Teegardin et al., 2016). A 2009 review of
studies of disciplinary boards that reported the gender of the physician found that 97% of
sexual abusers were male (Sansone & Sansone, 2009). Studies from reports by state medical
boards indicate that actions for sexual violations occur most commonly in the medical fields
of psychiatry, family/general practice, and obstetrics/gynecology (Carr, 2003; Sansone &
Sansone, 2009; Tillinghast & Cournos, 2000). However, the mean and median year of
publication of the 15 studies reviewed by Sansone and Sansone (2009) was 1995—more

Sex Abuse. Author manuscript; available in PMC 2018 December 01.
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than 20 years ago—and most of the studies examined data from earlier time periods. A
recent review of participants in a physician health program found that physicians who were
previously disciplined for a boundary issue were more likely to commit a sexual offense
(Brooks, Gendel, Early, Gunderson, & Shore, 2012). This finding is consistent with the AJC
investigation of sexual abuse in medicine, which reported on the “grooming” behaviors of
physician offenders who may “test the waters to establish a general atmosphere of forced
intimacy and to see if his target will protest” (Hart, 2016).

In summary, most studies that aim to understand factors associated with sexual misconduct
in medicine are limited in important ways: They review data prior to 1995; other than
physician gender and specialty, they do not have access to data about the physicians
themselves or the practice context in which the abuse occurred and they do not differentiate
more severe sexual violations (as outlined above by the FSMB) from other sexual boundary
issues like inappropriate comments and flirting.

Present Study

Method

This study examined sexual violations by physicians practicing medicine in the United
States, which were reported from 2008 to 2015. We focused only on sexual abuse of patients
by physicians; we did not examine inappropriate relationships with colleagues, subordinates,
or trainees, or sexual abuse of nonpatients.

This study was exploratory. Our aims fall into two broad categories: Descriptive and
theoretical. Our descriptive aim was to characterize the nature, duration, and number of
violations; the patient-victims; the setting of the violation; the physician; the investigation;
and the consequences to the physician. Our theoretical aim was to use a criminal law
framework to examine how the motives, means, and opportunities in these cases culminated
in sexual misconduct.

As with many studies that incorporate qualitative research methods, we strove to ensure a
sample size large enough to guarantee saturation (Corbin & Strauss, 2014; Hennink, Hutter,
& Bailey, 2011). With relatively homogeneous populations, samples as small as 12
frequently suffice to ensure saturation (Guest, Bunce, & Johnson, 2006). However, based on
our previous research on professional breaches of conduct in medicine, we assumed sexual
misconduct to be equifinal (George & Bennett, 2005), meaning that multiple causal
pathways to sexual misconduct exist, necessitating a larger sample. Moreover, our research
plan included comparing clusters of cases (formed statistically or theoretically), which also
necessitated a sample large enough to produce multiple clusters of sufficient sample size to
analyze statistically. Based on these considerations and our experience with similar projects,
a sample size of ~100 was supportable (Vogt, Vogt, Gardner, & Haeffele, 2014).

Design Overview

This study used an ex post facto, “causes of effects” case study design (Bennett & Elman,
2006; Silva, 2010). We used a case analysis method because it is best suited to studying
phenomena that cannot be studied (for reasons of ethics or practicality) using a prospective

Sex Abuse. Author manuscript; available in PMC 2018 December 01.
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design (George & Bennett, 2005). We first identified 101 applicable cases of sexual
violations, which represented 100% of cases identified through reviews of the literature.
Next, each case was examined using a criminal law theoretical framework to understand the
factors that characterized it and enabled it to occur. We then examined the set of cases as a
whole to determine whether specific causal patterns or typologies emerged. Such mixed-
methods approaches are commonly used to study complex social phenomena that may arise
from diverse clusters of causal conditions, and they can yield rich exploratory findings
(George & Bennett, 2005). In practice, this approach involved four sequential steps: (a)
identify cases and case documents through systematic literature reviews, (b) conduct
qualitative content analysis of documents to generate descriptive data on case attributes, (c)
develop a theory of how each individual case occurred using a criminal law framework, (d)
conduct cross-case analysis to identify typologies of cases and statistically test for
significant differences across case types. Each step is described in detail below.

ldentifying Cases and Case Documents

We conducted two literature reviews: The first was aimed at identifying cases; the second
was aimed at identifying documents associated with individual cases. To be eligible for
inclusion, a case had to involve a physician as the sexual abuser, involve a patient as the
victim, be described in at least five documents including either medical board or legal
documents (to enable content analysis of rich and trustworthy information), and be reported
between the period of July 1, 2008 and June 30, 2015. The reporting time frame was
established to support two methodological goals. First, we aimed to identify and analyze at
least 100 cases because such a sample size is generally adequate for qualitative content
analysis to identify relevant variables and establish trustworthy patterns (Vogt et al., 2014);
hence, we searched back to 2008. Second, we aimed to ensure that case reporting was
complete, including reporting on investigations and penalties; hence, we coded no cases that
were so recent that complete investigation and reporting could not be guaranteed (Simonton,
2003).

To identify cases, we used the LexisNexis Law database, which archives statutes, case
judgments, and legal opinions, and provides access to medical board and regulatory
documents, as well as U.S. newspaper articles. With the assistance of two law librarians, we
developed a Boolean search strategy, which was used to search LexisNexis Law:

((Physician OR Doc OR Doctor OR Dr OR Surgeon OR Psychiatrist OR
Pediatrician) w/20 (Charg! OR Accus! OR Convict! OR Revok! OR Suspen! OR
Disciplin! OR Fine! OR Sanction! OR Probation OR Censure! OR Arrest! OR
Guilty)) w/40 (Rape OR Molest! OR Fondl! OR (Sex! w/2 (Assault! OR Abus! OR
Misconduct OR exploit! OR boundary OR touch! OR contact OR behavior OR
intercourse OR imposition)).

The search returned 5,420 records, 707 of which were relevant to sexual abuse of patients by
physicians. The project coordinator reviewed the 707 records and found 149 distinct cases.
Of these 149 cases, 48 were excluded as ineligible: 10 cases were too recent (i.e., the case
had not yet been resolved either through board, criminal, or a civil action), 21 cases lacked
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adequate literature to enable content analysis, and 17 cases were either too ambiguous or the
protagonist was exonerated. We investigated the remaining 101 eligible cases.

The project manager assigned cases to research assistants (RAs), who were provided the
material located through LexisNexis Law. RAs then conducted supplemental literature
searches for each case to ensure adequate descriptions of the abuse, the physician, and the
work environment. These searches were conducted using the sexual offender’s name in a
wider variety of databases and search engines, including LexisNexis Law, Google, the
relevant state medical board websites, state circuit court access sites, Health Grades, the
American Board of Medical Specialties’ Certification Matters website, and the U.S. Office
of the Inspector General’s exclusions website. The mean number of documents or sources
consulted for each case was 17, with an average of two legal documents and 25 pages of
medical board documents examined.

RAs uploaded all literature to Adobe PDF Portfolio, which allowed the team to read, mark
up, and search all documents associated with each case or all cases combined.

Qualitative Content Analysis: Generating Descriptive Data on Case Attributes

The first step in qualitative content analysis is to generate data through coding (Roller &
Lavrakas, 2015). Our coding approach was deductive insofar as most codes were generated
through the research team’s prior literature reviews (DuBois, Anderson, et al., 2012;
DuBois, Kraus, & Vasher, 2012) and research on diverse kinds of professional wrongdoing
that involved coding more than 300 cases (DuBois et al., 2013; DuBois et al., 2016). Our
approach was inductive insofar as new variables specific to sexual abuse of patients were
identified during the coding process, and insofar as some existing variables needed to be
operationally defined in new ways in the context of sexual abuse of patients. Accordingly, all
cases were content analyzed twice: once using our initial deductive codes, and once using
new and revised codes.

We developed a coding datasheet in Excel to code variables. Our final codebook tracked 58
variables: three variables describing the work setting, 11 variables describing the physician-
abuser, four variables describing the patient-victims, nine variables describing the case
characteristics and whistle-blower (where applicable), four describing the investigation,
seven describing the consequences to the physician, a taxonomy of six different kinds of
sexual abuse, and a taxonomy of 14 different kinds of professional wrongdoing in medicine
that might accompany the sexual abuse. Forty-seven variables were coded dichotomously
(yes/no); the remaining variables were coded as ordinal (e.g., physician age and duration of
the sex abuse) or categorical (e.g., medical specialization practice ownership model).

The coding datasheet included operational definitions of all variables. Some variables (such
as gender, age, duration of the case, and board certification) were relatively easy to
operationalize. Here, we describe the several variables that required significant deliberation
by the team because they are not manifest. We defined “suspected personality disorder” as
meeting at least two criteria for Diagnostic and Statistical Manual of Mental Disorders (5th
ed.; DSM-5;, American Psychiatric Association [APA], 2013) diagnosis of antisocial
personality, such as engaging in illegal behaviors (apart from the sexual abuse) or exhibiting
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a lack of remorse (e.g., repeated wrongdoings even when it was evident that the behavior
was harmful; APA, 2013). The classification of sexual crimes diverges significantly across
jurisdictions. While the federal Uniform Crime Reporting program recently redefined rape to
include most forms of sodomy (U.S. Department of Justice, 2014), we defined rape as
penetration of the mouth, anus, or vagina by a penis without consent, and “sodomy” as
penetration of the anus or vagina by anything other than a penis without consent (Tracy,
Fromson, Long, & Whitman, 2012). We adopted the distinction between rape and sodomy—
widely recognized in state criminal law—because a more specific taxonomy of behaviors
enabled us to examine whether the two behaviors exhibited different patterns. We
operationalized “lack of oversight” (an environmental factor that provides opportunity for
misconduct) in the following manner: “In no instance was another person in the room when
the event occurred.” We used the “no instance” threshold because this provided the best
indicator of causality: If abuse occurred with someone present (e.g., a chaperone such as a
nurse or a family member), then presumably lack of oversight was not essential to the
perpetration. All patients are vulnerable: They typically present with health concerns and are
generally expected to comply with physician orders, including undressing. Nevertheless, we
wanted to identify patients who were especially vulnerable. We operationalized “vulnerable”
as belonging to a protected class (e.g., minors or older adults) or exhibiting cognitive
impairments (e.g., due to anesthesia or severe mental illness).

For several reasons, we used one RA as the primary coder of each case: First, identifying,
reading, and coding all documents associated with a case required more than 20 hr; second,
in past studies using a similar methodology, we had very high interrater reliabilities for
coding of variable (DuBois et al., 2013); third, we identified alternative means of ensuring
the trustworthiness of coding. With respect to the latter, following coding by RAs, a PhD-
level member of the team read two to three key documents on the case and examined the
completed coding datasheet to ensure completeness, accuracy, and consistency. Concerns
with coding were discussed at weekly team meetings. In addition, we examined the
frequency with which different RAs used codes; when scores were discrepant (significant
chi-square test, p < .05), we investigated whether this was due to true differences in the
cases, and if not, provided further training on coding or refined our definitions of variables
to ensure consistent use of codes.

Identifying Causal Factors in Individual Cases Using a Criminal Law Theory

A second phase in qualitative content analysis involves interpreting data generated in Phase
1 (Roller & Lavrakas, 2015). We applied a criminal law framework to each case by asking
what provided the motive, means, and opportunity (MMO) needed to give rise to sexual
abuse of a patient (Jones, 2010; Maguire, Reiner, & Morgan, 2007). In criminal law, the
broad meaning of motive is “an emotion or state of mind that prompts a person to act in a
particular way ...” (Leonard, 2001, p. 445). As psychological states, motives cannot be
known directly; thus, “it is necessary to resort to circumstantial evidence of its existence”
(Leonard, 2001, p. 447). Based on systematic literature reviews (DuBois, Anderson, et al.,
2012; DuBois, Kraus, & Vasher, 2012) and past coding of cases (DuBois et al., 2013;
DuBois et al., 2016), we developed a deductive coding scheme for perpetrator traits and
motives as well as environmental factors that might provide opportunity. Traits and motives
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include sex, substance abuse, ambition, suspected antisocial personality disorder,
carelessness, severe mental disorders, financial gain, poor problem solving, job pressure or
stress, and other; environmental factors included ambiguous norms, vulnerable victims,
corrupt moral climate, oversight failures, conflicting roles, lack of oversight, and other. It
was generally not necessary to form a theory of the means of sexual abuse, as most adult
males (100% of our sample) have the means by definition.

In the Excel codebook, RAs were provided with lists of MMO variables. The code-book
operationally defined each of these variables, explaining how they might provide a motive,
means, or opportunity for the sexual abuse. RAs were required to provide a rationale for the
variables they selected, writing their own theory of the case—that is, they were required to
explain how it arose using the MMO framework. These codes and rationales were examined
by a PhD-level coinvestigator using the same process described above.

Developing Typologies of Sexual Abuse in Medicine

Findings

In a previous study of 100 cases of improper prescribing of controlled substances by
physicians, our team successfully developed and validated typologies through a twofold
process: Qualitative cross-case analysis of cases (George & Bennett, 2005) and cluster
analysis (Namey, Guest, Thairu, & Johnson, 2008). The purpose of typology development
was to identify how the causal factors in individual cases clustered together across cases in
meaningful ways to explain the occurrence of sexual abuse. It is important to note that
typology development may be used to reduce data—that is, to identify a small number of
meaningful patterns among a larger set of cases (Namey et al., 2008)—or to identify the full
universe of possible causal patterns, which in principle could equal the number of cases
(Elman, 2005; Ragin, Shulman, Weinberg, & Gran, 2003). In this study, as with our previous
study, we adopted a data reduction approach; we sought to identify from our 101 cases a
small number of meaningful causal patterns using qualitative analysis guided by MMO
theory and statistical analysis to confirm the patterns.

Our data analysis yielded two kinds of findings: Findings from our Phase 1 coding, which
generated descriptive data on case attributes, and findings from our Phase 2 coding of causal
factors and the accompanying cross-case analysis aimed at reducing these data to typologies
or meaningful clusters of causal factors.

Descriptive Data on Case Attributes

Our data set included diverse kinds of sexual abuse of patients. For each case, the primary
form of sexual abuse was defined as the behavior that was the focus of investigation—
typically the most serious of the forms of abuse; for example, in a case that involved both
sodomy and inappropriate touching, we would typically treat sodomy as the primary form of
abuse. In 33% of cases, the primary form of abuse was inappropriate touching; in 31% of
cases, it was sodomy; in 16% of cases, it was rape; in 14% of cases, it was child molestation;
and in 7% of cases, it was consensual sex. As indicated in Table 1, perpetrators often
committed multiple kinds of sexual abuse, as well as other ethical violations associated with
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interprofessional relationships (e.g., sexual harassment), financial fraud, improper
prescribing, and criminal behavior. This multifactorial nature of the cases complicated
analysis aimed at characterizing specific kinds of abuse (see “Cross-case analysis”
subsection below). Chi-square analyses indicated that physicians who primarily engaged in
child molestation, sodomy, and rape were much more likely to also act inappropriately
toward patients through touching/comments (87%—100%), compared with physicians who
engaged in consensual sex (0%), p <.001 (Cramer’s V, a fourfold point correlation, was
used to indicate effect size; V'=.78). Furthermore, physicians who engaged in child
molestation were more likely to commit other sexual offenses with patients (e.g.,
exhibitionism, voyeurism; 43%) than physicians engaging in other forms of sexual abuse
(6%—19%), p<.05, V=31, Finally, physicians who raped patients were more likely to also
improperly prescribe pharmaceuticals (56%) than physicians engaging in other forms of
abuse (13%-30%), p< .05, V=.33.

Table 2 presents comprehensive frequencies for case attributes. Here, we highlight
descriptive findings present in greater than 50% of cases. Although, approximately, 17% of
physicians who completed a residency program over the past decade work full-time in
academic medicine (American Association of Medical Colleges, 2016), nearly all (94%)
cases occurred in nonacademic, private practice settings. No other feature of the workplace
such as practice size or physician ownership status characterized a majority of cases.
Nothing peculiar to our sampling approach would explain this finding nor are reporting rules
different for academic medical centers. One hundred percent of perpetrators were male (in
contrast to the average of 66% of U.S. physicians being male), and nearly all (92%) were
older than the age of 39 (in contrast to the U.S. average of 78% of physicians during our
study period; Young et al., 2015). A majority (69%) of perpetrators were not board certified
(in contrast to the U.S. average of 24% of physicians; Young et al., 2015). This rate was
unexpectedly high, and led us to add it as an inductive theory of the case variable in efforts
to reduce data to typologies or clusters. Most cases involved more than five victims (57%)
who were adults (60%) and women (89%). In 96% of cases, the abuse was repeated; in 58%
of cases, it lasted for more than 2 years. Nearly all (88%) cases involved multiple kinds of
professional breaches. In 85% of cases, patients were always examined alone. The AMA,
the American Academy of Pediatrics, and the American Congress of Obstetricians and
Gynecologists all state that a patient’s request for a chaperone should be honored, none of
them require the use of chaperones, and only seven states require chaperones under some
conditions (American Academy of Pediatrics, 2011; American Congress of Obstetricians
and Gynecologists, 2016; AMA, 2014-2015). No data exist indicating how frequently
patients are intimately examined without a chaperone or how often chaperone policies are
violated. Whistle-blowers in 69% of cases were patients. Most cases involved investigations
by medical boards (94%) and criminal prosecutors (89%). In a majority of cases (87%), the
perpetrator lost or surrendered his medical license; however, the loss of licensure was often
temporary or restricted to one state, and long term, a lower percentage discontinued
practicing medicine (74%).
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Cross-Case Analysis of Causal Factors and Typologies

We attempted to form clusters of cases based on the primary form of sexual abuse, practice
type, board certification, suspected antisocial personality disorder, and opportunity factors
such as a lack of oversight or particularly vulnerable patients using two-step cluster analysis
(SPSS Statistics). The analysis was restricted to variables with distributions amenable to
statistical analysis and that were expected to differentiate among sexual abuse types. The
analysis failed to produce interpretable clusters, perhaps due to the significant overlap of
sexual abuse and unethical behaviors engaged in by the physicians.

Next, we compared the primary sexual abuse groups on the remaining cluster variables, as
shown in Table 3. Three variables differed significantly across the forms of sexual abuse:
vulnerable patients (V= .60, p < .001), suspected antisocial personality (V= .50, p<.001),
and being board certified (V= .31, p<.05). By definition, all child molestation cases
involved especially vulnerable patients; in all other forms of sexual abuse, a minority of
cases involved especially vulnerable patients, though sometimes vulnerability was induced
(e.g., through drugging). Suspected antisocial personality disorder was present in a majority
of rape cases (81%), but in a minority of all other cases. While this rate is high, our overall
rate in the sample of 101 sexual offenders was 32%, which is largely in keeping with major
studies of the prevalence of antisocial personality among male prisoners, which ranges from
35% to 47% (Black, Gunter, Loveless, Allen, & Sieleni, 2010; Fazel, 2002). A majority
(71%) of physicians were board certified in the consensual sex cases, but in all other cases,
only a minority were board certified, with rates dropping as low as 19% for sodomy and
18% for rape.

Discussion

In this study, we examined 101 cases of sexual abuse of patients by physicians. For each
case, we described case characteristics and identified factors that provided the motives,
means, and opportunities for the sexual abuse. The primary motives in most of the cases
appeared indistinguishable from the acts themselves. That is, no motive was apparent other
than the performance of the sexual act itself. This is, for example, quite distinct from
prescribing opioids for the sake of financial gain or to garner sexual favors. Yet, it is also
consistent with the determination of motive in criminal law: Sexual gratification may count
as a motive in sexual assault cases, and sexual fetish may count as motive in other sexual
crimes (Leonard, 2001). Accordingly, we assumed that the act itself was motivating to the
perpetrator and looked for other factors such as suspected antisocial personality disorders or
substance use disorders that might additionally provide motive (in the sense in which the
term is used in criminal law). The matters of establishing fundamental means and
opportunity were also simple: Most people have the physical means of sexually abusing
another person, and within Western cultures, most physicians have the social authority to
instruct patients to disrobe and to examine them in a setting without oversight.

A striking feature of these cases is that they can occur without obvious “red flags”: Across
all cases, except rape, cases commonly occurred without obvious signs of a personality
disorder, they occurred in both solo and larger medical practices alike, and they involved
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patients who were particularly vulnerable as well as patients who exhibited no special
vulnerabilities other than being a patient.

Thus, there were no necessary conditions for cases to occur except for the sexual urges of
the physicians. The only highly consistent markers were male gender (100%), age > 39
(92%), not being board certified (72% of nonconsensual sex cases)}—even though 75% of
physicians were board certified during the period under investigation (Young, Chaudhry,
Rhyne, & Dugan, 2011)—consistent examination of patients alone (85%) in nonacademic
medical settings (94%). While this is actually a rich cluster of five variables that occurred in
>70% of cases, it is also somewhat unremarkable: In the vast majority of physician
encounters that involve these traits, no sexual assault occurs. Thus, these are best understood
as risk factors for sexual assault, particularly when combined, rather than sufficient
conditions.

Almost all cases involved repeated abuse (96%) of multiple victims that continued for more
than a year (73%), a fact consistent with earlier studies indicating that a very strong
predictor of board sanctions is previous board sanctions (Grant & Alfred, 2007).

Recommendations

We offer recommendations to medical schools, medical boards, chaperones, the NPDB, and
patients,

For medical schools—Forty percent of our cases involved either inappropriate touching
(commonly labeled a “boundary violation™ in medicine) or consensual sex. Swiggart et al.
(2015) observe that some such violations occur due to ignorance regarding professional
standards. The basic material taught in sexual boundary remediation training courses should
be a standard part of training in medical professionalism. Medical students who engage in
rape or sodomy—for which ignorance can be no excuse—should not receive medical
degrees, and should be reported to law enforcement when appropriate. Data indicate that
professional breaches during medical training (medical school and residency programs)
predict future breaches as a physician (Papadakis, Arnold, Blank, Holmboe, & Lipner, 2008;
Papadakis et al., 2012; Papadakis et al., 2005; Teherani, Hodgson, Banach, & Papadakis,
2005). Medical students should be taught the prevalence of sexual abuse by physicians and
be encouraged to be vigilant and to report suspected abuse. They should also be trained on
best practices for responding immediately when abuse is observed, building on
professionalism training programs that teach medical students, residents, and physicians how
to respond to observed unprofessional behavior (Hickson, Pichert, Webb, & Gabbe, 2007).

For medical boards—As noted in our introduction, it was often difficult or impossible to
obtain data on cases of sexual abuse in medicine. States should make board documents open
access. Several states do not allow public access to any documents or put up barriers to
obtaining them (such as having to submit a written request for documents or pay a fee per
page). It is concerning that the FSMB’s 2010 report, “Addressing Sexual Boundaries:
Guidance to State Medical Boards,” nowhere mentions the possibility of reporting cases to
police or other authorities (FSMB, 2010). Boards should be mandatory reporters whenever
patients—who are vulnerable by definition and expected to be compliant with physician
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orders—are sexually abused by physicians. At a minimum, boards should be held harmless
if they report credible allegations of sexual abuse to authorities. At present, only 11 states
have laws requiring medical boards to report sexual abuse to the police or prosecutors when
the victim is an adult (Teegardin et al., 2016).

We do not expect impetus for such change to come from leading medical associations. The
AMA not only lobbied strongly for the current secrecy of the NPDB, but it may also be
moving in a counterproductive direction with its Code of Medical Ethics. In the 2015
version of the AMA Code, it stated clearly, “Sexual contact that occurs concurrent with the
patient-physician relationship constitutes sexual misconduct” (section 8.14). The section of
the code on “sexual misconduct” has now been renamed “Romantic or Sexual Relationships
with Patients”; it remains open to the idea that such relationships *“may exploit the
vulnerability of patients ...and ultimately be detrimental to the patient’s well-being” (section
9.1.1, emphasis added). Impetus for change in reporting rules is thus more likely to come
from the public and state legislatures, largely due to investigations by the AJC, other media
outlets, and researchers.

For chaperones—Chaperones cannot be blamed for the sexual violations of physicians.
Nevertheless, 19% of our cases of sodomy occurred with a chaperone, parent, nurse, or other
individual in the room with the patient-victim and physician. Yet, only 6% of cases occurred
in academic medical settings, where it is common to have residents involved in care and
medical students actively observing. (In addition, nearly all physicians in academic medicine
are board certified.) It is not enough for a chaperone to be present. If a nurse is in the room,
doing paperwork or intentionally not observing to respect privacy or to avoid implying
mistrust (factors sometimes explicitly mentioned in case literature), then it leaves open the
possibility of inappropriate touching and sodomy (e.g., inserting a finger in an anus
unnecessarily while making eye contact and smiling at a patient). Chaperones would benefit
from formal training (Walzer & Miltimore, 1994) on how to respect privacy while providing
appropriate oversight, and how to speak up when behavior appears to be inappropriate.

For the national practitioner data bank—As noted in our introduction, we are not abie
to provide trustworthy statistics on the prevalence of sexual abuse in medicine nor obtain
crucial data on factors that might predict such cases except by using large convenience
samples of cases that have been reported publicly or gone to court. NPDB should eliminate
the category “Not applicable.” It is unhelpful, overused, and unnecessary; it enables
nonreporting of sexual abuse and other serious, sometimes criminal, offenses. NPDB should
share identifiable data with researchers using the same protections of confidentiality via data
use agreements that physicians routinely use when doing research with protected health
information, including sensitive information such as patients” HIV status, genetic test
results, and substance use history. Withholding this information from researchers thwarts a
legitimate public health interest in understanding and preventing sexual abuse of patients.

For patients—Some of our cases involved minors being examined without parents or
chaperones; some involved patients who suspected inappropriate behavior at the time of
examination, but were too surprised or confused to speak up; other cases involved patients
who ignored inappropriate remarks and touching until physician behavior escalated to sexual
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assault. Patients are never to be blamed for sexual abuse by physicians, and medical schools,
medical boards, and the NPDB have responsibilities to protect patients through prevention,
detection, and discipline. However, patients also need to be empowered when dealing with
situations that are routinely experienced as disempowering.

If a patient is sexually assaulted, we recommend involving the police; lodging a complaint
with health care administrators may enable physicians to maintain licensure, abuse to
continue, and abuse to be underreported. If a patient is unsure why a physician is asking him
or her to undress or questions the medical necessity of an examination, we recommend
asking the physician for an explanation. We recommend against allowing children to be
examined alone. If a child or teenager requires a conversation or exam without a parent
present, we recommend the presence of a nurse or other chaperone. If abuse occurs in the
presence of a chaperone, we encourage patients or parents not to second guess themselves or
think they did not see what they thought they saw. Sodomy can occur discretely and others
may not notice; the presence of another may not be enough to discourage the behavior.
Nineteen percent of our sodomy cases occurred with another person present in the
examination room. Patients should be encouraged not to ignore inappropriate sexual remarks
or inappropriate touching; sex abusers frequently engage in such activities as a form of
grooming or testing the waters prior to more aggressive forms of abuse. In 94% of cases of
sodomy and 88% of cases of rape, the abuse was preceded by inappropriate comments or
touching of the victim or other patients.

Limitations and Future Research

A limitation of any content analysis approach using historical documents is that the absence
of the variable in a document does not necessarily mean it was absent in the event described
in the document; hence, the methodology risks underreporting the presence of variables.

General limits of an ex post facto design include the inability to obtain random samples from
the larger population of cases and the inability to control for possible confounding variables
using randomization. Accordingly, this study must be described as exploratory. It would be
natural to call for a larger, more generalizable follow-up study; however, such a study will
not be possible until fundamental changes are made to the way that we track and report such
cases (U.S. Department of Health and Human Services, 2015).

These cases were skewed toward more serious crimes: Although accurate, comprehensive
data on the frequency and kinds of sexual abuse in medicine are nonexistent for reasons
explained in the introduction, we would expect that consensual sex and inappropriate
touching are more common than rape (in part, due to the popularity of courses for physicians
on “boundary issues”; Brooks et al., 2012; MacDonald et al., 2015; Spickard, Swiggart,
Manley, Samenow, & Dodd, 2008); yet our sample included slightly more cases of rape and
sodomy than consensual sex and inappropriate touching. We tried to minimize the impact of
this by presenting our theory of the case variables (physician and environmental
characteristics) broken down by type of abuse, comparing the frequencies across types.
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Conclusion

Due to many factors, including vague, incomplete reporting and underreporting by patients
and professional bodies alike, as well as rules shrouding disciplinary databases in secrecy,
we cannot accurately estimate the prevalence of sexual violations in medicine. We do know
that sexual misconduct in medicine goes well beyond the more commonly discussed
concerns with sexual boundary issues and consensual sex with patients; it can include crimes
such as child molestation, sodomy, and rape. When sexual violations occur, they most often
are repeated by physicians, who perpetrate such behavior for years before being stopped.
These facts indicate the need for reform among state medical boards and the NPDB, as well
as the need to educate patients and chaperones. In response to the sexual scandal in the
Roman Catholic Church, a document was developed and endorsed by the United States
Conference of Catholic Bishops (2001) committing bishops and church leaders to report all
credible allegations to authorities, to provide training to those in regular contact with
children on child safety, and to develop policies and procedures to prevent the transfer rather
than removal of perpetrators, It is time for the AMA, the FSMB, and other physician
leadership and oversight groups to provide similar leadership to protect patients from the
small minority of physicians who engage in sexually abusive acts.
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Frequency of Case Attributes (N= 101).

Table 2

Workplace

Case characteristics

Nonacademic, private practice
Physician practice size
Solo
Small
Large
Other/unknown
Physician ownership
Solo
Joint
Employee
Other/unknown
Abuser description
Age > 39 years
Gender: Male
Bormn outside the United States
Trained outside the United States
Specialty
Internal/general
OB-GYN
Psychiatry/neurology
Pediatrics/family
Other
Board certified

Literature mentions some personality traits (personality)

Evidence of severe mental illness
Substance addiction
Significant personal problems
Poor professional skills/performance
Victim characteristics

Number of victims: 5+
Patient-victim age

Adult

Senior

Child

General
Women

Racial minority

94.1%

38.6%

6.9%
41.6%
12.9%

38.6%
2.0%
49.5%
9.9%

92.1%

100%
15.8%
25.7%

14.9%
12.9%
16.8%
39.6%
15.9%
30.7%
31.7%

3.0%
5.0%
6.9%
6.9%

57.4%

60.4%
1.0%
9.9%

28.7%

89.1%
1.0%

Accomplice involved
Professional wrongdoing > 1 type
Wrongdoing in >1 environment
Repeated sexual abuse
Duration of abuse in main workplace
<1 year
1to <2 years
2 to <5 years
5+ years
Patients always examined alone
Missed opportunity to blow whistle
Whistle-blower ignored
‘Whistle-blower relationship to abuser
Patient
Peer/physician colleague
Nurse or other staff
Other/unknown
Investigation
Board investigation
Criminal investigation
Civil proceedings
Others were found guilty
Consequences
Loss of licensure
Financial penalties
Prison, criminal probation or service
Mandated treatment or education
Discontinued practicing medicine
Loss of job/professional opportunities

Increased oversight/monitoring

1.0%
88.1%
24.8%
96.0%

26.7%
14.9%
27.7%
30.7%
85.1%
26.7%
16.8%

69.3%
3.0%
4.0%

17.8%

94.1%
89.1%
48.5%

2.0%

87.1%
43.6%
54.5%
29.7%
74.3%
98.0%
34.7%

Note. OB-GYN = obstetrics-gynecology.
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The Center for Medical Consumers, a non-profit advocacy organization, was founded in 1976
with this philosophy: Whenever long-term drug therapy, elective surgery, or any other major
treatment is prescribed, the question of whether the treatment has been proven safe and
effective should come up. And the prescribing physician should be expected to cite the relevant
studies. Toward this goal, CMC:

participates in nationwide and statewide efforts to reduce medical errors;

e encourages public access to information about the comparative performance of doctors
and hospitals.

¢ works with policy makers to strengthen the process by which physicians and other health
professionals are licensed and disciplined;

e represents patients and consumers on national committees working to develop health
care performance measures;

o works with other advocacy organizations to increase patient and family engagement in
health information technology.

e andsupports New York State’s efforts to transform the paper-based medical
record system to a digital system that will enhance communication between patients
and health care providers.

New Yorkers for Patient & Family Empowerment (also known as “Patient & Family”) is a not-
for-profit organization that seeks to:

(1) Empower patients and their loved ones in interacting with the healthcare system;
(2) Strengthen public access to information on patient safety; and
(3) Improve the quality and safety of healthcare in New York.

We define “family” to include the key support persons and loved ones in the patient's life, as
determined by the patient. :

The New York Public Interest Research Group Fund (NYPIRG) is a nonpartisan, not-for-
profit organization whose mission is to affect policy reforms while training New Yorkers to be
citizen advocates. NYPIRG's full-time staff works with citizens, produces studies on a wide
array of topics, coordinates state campaigns, engages in public education efforts and lobbies
public officials.

© 2014, NYPIRG
You can download the report by going to the NYPIRG website:

WWw.nypirg.org



QUESTIONABLE DOCTORS:
NEGLIGENT DOCTORS AND THE FAILURE OF NEW YORK STATE

TO NOTIFY PATIENTS
SUMMARY

Thousands of New Yorkers are harmed by mistakes made by their medical providers
each year. One of the first lines of defense in protecting patients is the state’s system of
overseeing physician conduct. This report identifies shortfalls in New York's doctor

discipline system and how proposed reforms could help protect patients from
questionable doctors.

The New York State Department of Health's Office of Professional Medical Conduct
(OPMC) is the agency charged with protecting patients. This report reviews its work
over the past ten years. One important note about this report: The vast majority of New
York’s doctors are caring and competent. This report is focused on the state’s program
to ensure that those few doctors whose skills are questionable are identified and, if
necessary, to protect patients removed from practice.

SUMMARY OF FINDINGS
Finding: Over 77% of doctors sanctioned for negligence by OPMC were allowed
to continue to practice. It is highly likely that the patients of physicians who have been
sanctioned for negligence would want to know this information. However, it is highly
unlikely that these patients are aware of their physician’s punishment.

Finding: Nearly 60% of New York State actions against doctors were based on
sanctions taken by other states, the federal government, or the courts, not
directly as the result of an OPMC-initiated investigation. The OPMC database
includes information about physicians that were not disciplinary in nature. When
excluding those statistics from our analysis, about 60% of OPMC sanctions were based
on findings of other enforcement agencies (other states, or the courts). While it is
important that the OPMC act when another agency has punished a physician, it is the
more critical task of identifying and punishing misconduct by doctors who are currently
active in New York State that must occupy the attention of OPMC investigators. Health
care providers are generating few of these complaints.

Finding: There has been a staggering increase in the number of doctors per
capita in New York State, well in excess of the increase in the state’s population.
One of the arguments as to why New York State does not revoke questionable doctors’
licenses is that they are an important resource. However, over the past ten years, New
York's population has grown by about 2%. Its doctor population has swelled by 36%.

Finding: The Health Department has failed to update its “annual report” on
OPMC'’s physician discipline activities. The most recent report, for 2010, shows that
very few complaints originate from those who are among the most likely to observe
misconduct — other physicians. Moreover, the information published in this now out-of-
date report masks OPMC's activity level of aggregating sanctions stemming from its
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own direct investigations as well as actions based on the investigations of other states
or entities. Thus, members of the public would likely infer incorrectly that OPMC is
engaging in a higher level of in-state oversight than actually is occurring.

SUMMARY OF RECOMMENDATIONS
Policymakers must make protecting patient safety their number one priority. This report
identifies serious shortcomings in the state’s oversight of doctors. While additional
resources are clearly needed, other common-sense reforms would help bolster patient
protection.

e Require that all licensed health facilities and physicians’ offices post
information on how patients and other members of the public can access
the physician profiles program. The public should have easy access to
physicians’ background information. Such a requirement would allow consumers
to have access to the website that would allow them to file a complaint against a
doctor or other relevant health provider
(http://www.health.ny.qov/professionals/doctors/conduct/file a complaint.htm),
ensure that patients are aware of the state’'s physician profiles
(www.nydoctorprofile.com), and provide access to the OPMC database of its
actions against doctors and other providers
(http://www.health.state.ny.us/nysdoh/opmc/main.htm). In addition, all patients
of physicians who have had any limitation placed on their license must be
notified in a timely manner.

e Create an OPMC consumer assistance office. A consumer-friendly office
should be created to help consumers navigate the complaint process, better
understand when a complaint is appropriate for OPMC and, if not, redirect
inquiries to other relevant agencies.

e Require health care providers who harm patients as a result of a medical
mistake to tell the patient or patient’s family when such a mistake occurs.
Physicians are required by their own code of ethlcs to report medical mistakes
even if such admission exposes them to liability.! The force of law should back
up this common sense ethical requirement by ensuring that failure to do so
constitute misconduct.

¢ Require periodic recertification of physicians to include assessment of
competency. Over time, physicians may see some of their skills erode and it is
critically important for them to keep current with the latest medical research and
advances in technology. In an effort to identify physicians with eroding skills or
knowledge deficiencies before a patient gets harmed, routine periodic evaluation
of competency should be required as a condition of continued licensure and
recertification.

' American Medical Association, Current Opinions of the Council on Ethical and Judicial Affairs, E-8.12

“Patient Information,” see: http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-
medical-ethics/opinion812.page?

m
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THE PROBLEM -- MEDICAL ERRORS

As the chart below shows, patient deaths resultmg from medlcal mistakes in hospitals
are either the third or fourth leading cause of death in America.?

LEADING CAUSES OF DEATH IN AMERICA®

Cause of death Number of
deaths
Disease of the heart 596,339
Malignant neoplasms (cancer) 575,313
Hospital deaths due to medical errors (high estimate) 400,000
Hospital deaths due to medical errors (low estimate) 210,000
Chronic lower respiratory diseases 143,382
Cerebrovascular diseases 128,931
Accidents (unintentional injuries) 122,777
Alzheimer's disease 84,691
Diabetes mellitus 73,282
Influenza and pneumonia 53,667
Nephritis, nephrotic symptoms and nephrosis 45,731

The fi ndlngs of this report build on previous studies that estimated huge numbers of
patient injuries and deaths due to medical errors. Most notably, the National Academy
of Sciences’ Institute of Medicine’s (loM) report, To Err Is Human,* noted that estimates
of injury and cost are considered by many experts to be low because these types of
reports do not look at medical errors occurring outside of hospitals; for example, in
outpatient clinics, physicians’ offices and retail pharmacies. Nonetheless, the numbers
are staggering. The loM called for sweeping changes in order to substantially reduce

the number of medical errors. Improving patient safety is where policy makers must
place their focus.

New York State Health Department’s Response
Soon after the Institute of Medicine called for a 50% reduction of medical errors by

within fi ve years, the then-New York State Health Commissioner pledged to meet the
loM goal.®

2 James, J., "A New, Evidence-based Estimate of Patient Harms Associated with Hospital Care," J Patient
Safety, 9(3) 122-128 (Sept. 2013).
3 u.s. Centers for Disease Control and Prevention, National Vital Statistics Reports, Vol. 61, No. 6,
October 10, 2012. Hospital patient death estimates from the Journal for Patient Safety, Ibid.

* National Academy of Sciences’ Institute of Medicine, “To Err is Human: Building A Better Health Care
System,” November 1999.
5 New York State Health Department, “NYPORTS News & Alert,” Issue No. 14, January 2004.

m
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QUESTIONABLE DOCTORS:

NEW YORK STATE’S DOCTOR DISCIPLINE PROGRAM

State government is traditionally charged with licensing and monitoring the conduct of
health care professionals. In New York State the first line of defense in assuring that
misconduct by physicians and physician assistants is investigated and, when
appropriate, punished, is the Health Department's Office of Professional Medical
Conduct (OPMC).

The vast majority of physicians in New York State practice medicine that meets the high
standards of professional conduct. However, those who are engage in misconduct can
cause enormous pain and suffering for their patients. Because it is the licensing
authority, the state must act forcefully and quickly to minimize the harm to patients that
often result from professional misconduct.

THE OFFICE OF PROFESSIONAL MEDICAL CONDUCT

There are 102,554 physmans licensed to practice in New York State, of which 83,287
live within the state.® Physicians currently practicing out of state, or otherwise not in
active practice in New York, must keep their New York Ilcense current by paying the
$575 biennial fee — a requirement common in other professions.’

The OPMC is charged with responding to complaints and monitoring physicians and
physician assistants and taking action when professionals are found to pose a threat to
the public because of their misconduct. It employs a staff of investigators and
prosecutors to investigate complaints and file charges. The Board of Professional
Medical Conduct (BPMC) is responsible for hearing cases and taking action against
licensees after they have been formally charged by the OPMC. The Board is comprised
of 144 members that are available to hear cases against physicians in the presence of
an administrative law judge. Usually a three-member BPMC panel — two physicians
and one "public" member — sit to hear the case and decide the punishment.®

This analysis reviews the OPMC's track record over past decade to examine how well it
is monitoring and, if appropriate, punishing substandard doctors. We reviewed the
state’s existing database of actions on the Department's website. Below are the resuits
of our analysis.

® New York State Education Department, see: http://www.op.nysed.gov/prof/med/medcounts.htm.
g New York State Education Law, Section 6524 (8).

® New York State Department of Health, “Board for Professional Medical Conduct, 2010,” see
http://www.health.ny.gov/professionals/doctors/conduct/annual reports/2010/,
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Review of New York State Department of Health’s Office of Professional Medical
Conduct; Physician Discipline Actions Taken, 2004-201 3°

Relied Relied No DOH Negligence

on out on disciplinary acts; Total Total NY in which

of state  other action by loss of Actions Actions Negligence license is

action 111114 DOH license Listed Only10 Found" lost™
2004 141 18 3 39 342 152 58 13
2005 160 16 38 41 337 123 59 13
2006 172 22 43 32 336 99 40 18
2007 127 18 47 50 323 131 34 12
2008 118 25 64 41 315 108 47 18
2009 92 35 57 34 291 107 43 18
2010 129 35 48 23 326 114 41 10
2011 137 35 48 19 309 89 42 7
2012 131 35 50 34 313 97 39 11
2013 186 47 77 36 468 158 59 14

A closer examination of this data and trends follows.

® New York State Department of Health, Professional Medical Board Actions Since 1990, accessed on
February 1, 2014, see: htips:/health.data.ny.gov/Health/Professional-Medical-Conduct-Board-Actions-
Beginni/ebmi-8ctw. As mentioned, this analysis only examined the years 2004 through the end of 2013.
Calculation by authors. It is the product of the combined number of actions in which the New York
State Department of Health relied on actions in other states, actions taken by other in-state entities
(usually NYS courts) and cases in which the Department declared were not disciplinary actions or not
new disciplinary actions, and then subtracted from the total number of physician disciplinary actions.
" The Department of Health states:
Examples of medical misconduct include (but are not limited to): practicing fraudulently,
practicing with gross incompetence or gross negligence; practicing while impaired by alcohol,
drugs, physical or mental disability; being convicted of a crime; filing a false report;
guaranteeing that treatment will result in a cure; refusing to provide services because of race,
creed, color or national origin; performing services not authorized by the patient; harassing,
abusing or intimidating a patient; ordering excessive tests; and abandoning or neglecting a
patient in need of immediate care.
Medical negligence - the improper, unskilled, careless or negligent treatment of a patient by a healthcare
professional — can take many forms. Obvious examples are wrong-sided surgery, wrong patient surgery,
or substandard care that results in a harmful infection. It can also include the failure to diagnose a
condition because the medical professional jumps to a conclusion based on a preconceived notion rather
than conducting proper tests to eliminate important possibilities. Elderly patients and people with
disabilities often have to struggle to get proper attention paid to their ailments, and studies have also
raised concerns about disparities in care based on race or ethnicity, gender, gender orientation, and
weight.
The impact of substandard care can be devastating for the patient and for the patient's loved ones. Those
who survive medical negligence may be forced to live with chronic pain or substantial loss of abilities,
affecting both their economic welfare and their home life. The consequences of medical negligence
therefore have an impact on the community, worsening disparities in our society. Preventing this harm
should be a primary imperative in New York.
http://www.health.ny.gov/professionals/doctors/conduct/frequently asked questions.htm#misconduct.
' For the purposes of this analysis, we defined “loss of license” to mean a suspension of more than 30
days, or a surrender or revocation of a physician’s license.

[t e e e — e e e e e e e e ———— ]
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FINDING: IN CASES IN WHICH THE OPMC FOUND NEGLIGENCE ON THE PART
OF THE DOCTOR, 77 % ALLOWED TO PRACTICE

AND HALF OF OPMC SANCTIONS WERE BASED ON ACTIONS TAKEN BY
OTHER AGENCIES

In cases where the OPMC found evidence of negligence on the part of the provider, an
overwhelming majority continued to practice. As seen below, over 77% of physicians
who were found to have practiced negligently were allowed to continue to practice.

Total Negligence Findings and
Actions 2004-2013 |

|
|
i
|
|
i
.l
[
1
| = Total Negligence

Findings

® Total Loss of License

It is highly likely that the patients of physicians who have been guilty of negligence
would want to know this information. However, it is highly unlikely that these physicians’
patients are aware of their physician’s punishment. A patient can only find out about
such a disciplinary action if: (11) they know how to access this information through the
Health Department's web-sites'® or 800 hot line number; and, (2) they take the initiative
to do so. There is at present no requirement that patients be informed that their
physician is practicing under sanction and/or limitations.

3 Address for the website is: www.health.state.ny.us/nysdoh/opmc/main.htm. Disciplinary and other
information about physicians can also be found at www.nydoctorprofile.com.

- . __________ = _ i
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Nearly 60% of New York State actions against doctors were based on sanctions
taken by other states, the federal government, or the courts, not directly as the
result of an OPMC-initiated investigation. The OPMC database includes information
about physicians that were not disciplinary in nature. When excluding those statistics
from our analysis, about 60% of OPMC sanctions were based on findings of other
enforcement agencies (other states, or the courts).

While no one would argue that OPMC should not be taking actions against substandard
out-of-state doctors, the proportion of in-state actions should be higher given the
magnitude of the injuries and deaths caused by incompetent physicians. Moreover, the
OPMC's annual report hides this distinction by aggregating all actions it takes —
combining both in and out of state — into one category. The public and policymakers
should demand more detailed disclosure by OPMC.

Total Actions Against Doctors By
New York State Department of
Health 2004-2013

W Total Actions

® Total Actions Taken By
NY DOH Alone

Questionable Doctors Page 7



FINDING: THE NUMBER OF NEW YORK STATE DOCTORS HAS INCREASED AT
A RATE FAR BEYOND THE INCREASE IN THE OVERALL STATE POPULATION

One often heard defense for allowing substandard physicians to continue to practice is
the assertion that medical professionals are a scarce community resource, and that
reducing their numbers would put public health at risk.

Nothing could be further from the truth.

According to the U.S. Census, in 2013 it estimated that New York State had 19.6 million
residents.' The Department of Health has estimated that the state had 19.2 million
residents in 2004. Thus, the state's population has increased slightly, around a 2%
increase.

As seen in the Appendix, there has been a staggering increase in the number of
licensed doctors in New York. In 2003, there were over 61,000. In January of this year,
the state had over 83,000 licensed doctors. That's an increase of about 36%.

Despite a stagnant statewide population — and a loss in population in many upstate
areas — in only four counties out of New York State’s 62 counties (less than one
percent) was there a decline in the number of physicians.

" Source for 2013 New York State population estimate: U.S. Census Bureau, “State and County
Quickfacts: New York” http://quickfacts.census.gov/gfd/states/36000.html. Source for 2004 population
estimate: New York State Department of Health, “Table 1: Estimated Population by Sex, Age and
Region,” hitp://www.health.ny.gov/statistics/vital _statistics/2004/table01.htm.

e e
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FINDING: THE HEALTH DEPARTMENT HAS FAILED TO UPDATE ITS ANNUAL

REPORT ON OPMC ACTIVITIES. THE MOST RECENT, FOR 2010, SHOWS THAT

VERY FEW COMPLAINTS ORIGINATE FROM THOSE MOST LIKELY TO OBSERVE
MISCONDUCT — OTHER PHYSICIANS.

While the number of actions has declined, with a larger decrease last year, it is clear
that there has not been a reduction in complaints. As the chart below shows, for the
period 2000 through 2010" (the most recent year), the number of complaints against
doctors has increased dramatically. Interestingly, those most likely to have observed
medical mistakes — other health care professionals and the institutions in which they
worked — are by far the least likely to file complaints. The state should consider how to
better enforce the requirement that professionals and organizations report misconduct.

Year Total Public | Gov't Outof | Insurers | Physicians | Hospitall | Other | Medical Physician

Complaints Agency | State Health malpractice | profile
Facility
2010 8,501 51% 17% 9% 3% 6% 0.2% 13% 1%
(providers)

2009 9,134

2008 8,921

2007 8,222

2006 8,001

2005 [ 7,358 58% 15% 14% 8% 2% N/A 3%

2004* | 6,925 58% 15% 12% 9% 2% N/A 4%

2003' 6,275 * * * * * * *

2002' 7'295 * * * * ] * *

2001 6,983 55% 16% 10% 11% 2% N/A 6%

2000 6,106 61% 11% 1% 10% 3% 3% 1%

In its most recent annual report — for the year 2010 — the Department identified trends:

The Board imposed 307 final actions, the highest since 2006. Of those, 59% (182)
included the loss, suspension, or restriction of a physician's medical license.

8,501 complaints were received, 24% higher than five years ago. The Office reviewed
and closed 9,108 complaints, the 2" highest in a decade.

The Office closed 4,024 investigations, the 2™ highest ever and referred 322 physicians
for charges of misconduct. Despite challenges faced due to the State's fiscal crisis, the
average time to complete an investigation remains about nine months, consistent with
completion time in 2008 and 2009.

The average number of investigations completed per investigator increased from 35 in
2009 to 47, a 34% increase, resulting from improved training, management and
monitoring initiatives implemented by the program.

New criteria to commence an investigation based on medical malpractice information
were implemented, improving the use of this information as a predictor of possible
misconduct.

However, in its statistical analysis, the Department fails to disaggregate OPMC actions, such as
is done in this report. Thus, members of the public who wished to evaluate OPMC's
performance would see an inflated — and an obviously out-of-date — number of actions.

> New York State Department of Health, accessed on May 10, 2014. See:
http://www.health.ny.gov/professionals/doctors/conduct/annual_reports/.
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BACKGROUND: TOO FEW PHYSICIANS ARE BEING DISCIPLINED AND NOT
ENOUGH ARE BEING SANCTIONED FOR JEOPARDIZING PATIENT HEALTH AS A

RESULT OF POOR QUALITY MEDICAL CARE.

Very few of New York State’s doctors ever face a serious disciplinary action. The 468
completed actions taken by OPMC in 2013 must be judged in light of the staggering
number of patients harmed by negligent medical care annually. As mentioned earlier,
the recent estimate of hospital patient injuries range nationally from a low of 210,000 to
400,000. Since New York State's population is roughly 6.7% of the nation’s, a rough
estimate of patients killed in New York hospitals ranges from a low of 14,000 to a high
of 26,000 each year — or 38 to 73 patients killed each day!

Studies have shown that when these estimates are expanded to include general
medical practice outside of the hospital, the potential harm by physicians is even
greater. According to researchers who published their findings in The Journal of Family
Practice, an "in-depth interview with 53 family physicians revealed that 47% of the
doctors recalled a case in which the patient died due to physician error. Only four of the
total reported errors led to malpractice suits, and none of these errors resulted in an
action by a peer review organization."'®

In addition, a Florida study documented unnecessary injuries occurring in physicians’
offices. According to the study of surgical errors in physicians’ offices, patients were ten
times more likely to be harmed due to medical errors than when they had the same
surgery in more highly regulated health care facilities."”

Given the magnitude of medical negligence, we believe there should be more actions
taken against incompetent physicians. According to Public Citizen Health Research
Group, "It is not unreasonable to estimate that at least 1% of doctors in this country
deserve some serious disciplinary action each year."'® Using Public Citizen's estimate,
the OPMC should have disciplined at least 1,026 physicians last year.

Public Citizen's estimate was derived from the analysis of studies published by Tufts
University and the AMA. In fact, the Tufts study shows that the Public Citizen estimate
may be a conservative one. According to that study, "physician-owned malpractice
insurers sanctioned 13.6 of every 1,000 doctors they covered."'®

i Wolfe, S., M.D. et al. “Questionable Doctors Disciplined by State and Federal Governments,” New York
Edition, 1998, Public Citizen Health Research Group, p. 10.

" Vila, H., Soto, R., et al. “Comparative Outcomes Analysis of Procedures Performed in Physician Offices
and Ambulatory Centers,” Arch Surg/Vol. 138, Sept. 2003, p. 991.

18Wolfe, S. M.D. et al. “Questionable Doctors Disciplined by State and Federal Governments,” New York
edition. 1998, Public Citizen Health Research Group, p.12.

® Schwartz, W. et al. “The Role of Physician-Owned Insurance Companies in the Detection and
Deterrence of Negligence,” Journal of the American Medical Association, 1989, 260(10), p. 1342-1346.

.. ————————— . . -.--.=— ... ———— - ... ...-.--- - -
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NEW YORK'S PATIENT SAFETY CENTER

In 2000, the creation of a Patient Safetx Center was touted by then-Governor Pataki as
an important patient safety measure.®” Although originally envisioned to have other
safety responsibilities, the Center was subsequently assigned to administer the newly
created Physician Profile program, which permitted New Yorkers to easily access a
doctor's background. Then-Governor Pataki and the Legislature supported physician
profiles because, in the words of the Health Department:

“Deaths can be avoided by providing patients with access to information that
better informs them of physicians’ education, training, credentials and experience
and enables patients as consumers to actively participate in one of the most
important health care decisions — the choice of physician. Immediate adoption of
this rule is necessary in order to provide access to information, as well as timely
reporting of updated or new information, which is of the utmost importance to

consumers making decisions concerning access to high quality health care
services.”?!

The profiling system requires physicians to self-report educational, board specialty,
disciplinary, hospital credential and malpractice history, among other information. The
inclusion of malpractice information — while publicly available at any courthouse — was
vigorously opposed by the Medical Society of the State of New York. As part of the
compromise that led to passage of the legislation, the profile system provides only
limited malpractice information.  Physicians only must post categorical information
about the size of malpractice judgments or settlements and in the case of settlements,
are only required to report any if they have paid three or more settlements over ten
years. Information about the first and second settlement is not required to be posted on
the profile unless the Commissioner deems it important for consumers to know of such
payments. The Department has required that physicians report information on the first
two set%lzements if the malpractice resulted in the “death or permanent injury® of the
patient.

2 Then-Governor Pataki's comments on Patient Health Information and Quality Improvement Act of 2000,
http://www.health.state.ny.us/nysdoh/healthinfo/pataki.htm.

“! Title 10 NYCRR, Part 1000, “physician profiling.”

2 Title 10 NYCRR, Part 1000.3 (b)(2).

e e e e e e S T s e et e
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AN AGENDA TO PROTECT PATIENTS

Policymakers must make protecting patient safety as their number one priority. This
report identifies serious shortcomings in the state's oversight of doctors. While
additional resources are clearly needed, other common sense reforms would help
bolster patient protection:

e Require that all health facilities and physicians’ offices post information on
how patients and other members of the public can access the physician
profiles program. The public should have easy access to physicians’
background information. Such a requirement would allow consumers to have
access to the website that would allow them to file a complaint against a doctor
or other relevant health provider
(http://www.health.ny.gov/professionals/doctors/conduct/file a complaint.htm),
ensure that patients are aware of the state’s physician profiles resource
(www.nydoctorprofiles.com), and provide access to the OPMC database of its
actions against doctors and other providers
(http://www.health.state.ny.us/nysdoh/opmc/main.him). In addition, all patients
of physicians who have had any limitation on their license must be notified
in a timely manner.

e Create an OPMC consumer assistance office. A consumer-friendly office
should be created to help consumers understand when a complaint is
appropriate for OPMC, if not where else to seek redress, and to help them during
the process, including communication as to the progress of the complaint.

o Require health care providers who harm patients as a result of a medical
mistake to tell the patient or patient’s family when such a mistake occurs.
Physicians are required by their own code of ethics to report medical mistakes
even if such admission exposes them to liability.”® The force of law should back
up this common sense ethical requirement.

o Create a system of periodic recertification of physicians. Both the loM?* and
the State Health Department®® have recommended that physicians be recertified
to assure that they continue to practice as competent professionals. Over time,
physicians may see some of their skills erode and it is increasingly hard but
critically important for them to keep current with the latest medical research and
advances in technology. In an effort to identify physicians with eroding skills
before a patient gets harmed, a system of recertification based on evaluating
competency should be required as a condition of continued licensure.

2 American Medical Association, Current Opinions of the Council on Ethical and Judicial Affairs, E-8.12
“Patient Information.”

24 National Academy of Sciences’ Institute of Medicine, To Err is Human: Building A Better Health Care
System, November 1999, p. 10.

New York State Department of Health, Report of the New York State Advisory Committee on Physician
Recredentialing: Phase One General Principles, Proposed Process, Recommendations, January 1988.
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APPENDIX:

COMPARISON OF THE NUMBERS OF DOCTORS PRACTICING, BY

County

Albany
Allegany
Bronx

Broome

Cattaraugus

Cayuga

Chautauqua

Chemung
Chenango
Clinton
Columbia
Cortland
Delaware
Dutchess
Erie
Essex
Franklin
Fulton
Genesee
Greene
Hamilton
Herkimer

Number
2014
1,869
42
2,470
651
140
109
261
307
74

253

159
97

1,259
3,650
89
113
107
94

{70
6

55

2003
1,388
43
1,795
582
17
95
208
247
55
180
13
58
49
722

12,760
47

94
66
72
46
3

51

County

Jefferson
Kings
Lewis
Livingston
Madison
Monroe
Montgomery
Nassau
New York
Niagara
Oneida
Onondaga
Ontario
Orange
Orleans
Oswego
Otsego
Putnam

{ Queens

' Rensselaer

Richmond
Rockland

Number
2014
242
6,322
3

95

136

13,610

113
10,184
18,766
352
639
2,412
326
1,272
30

192

1348

294
5,873
349
1,889
1,358

2003
203
4,246
18

54
104
2,620
81
7,831
13,854
256
531
1,644
235
727
32
105
250
216
4,450
261
1,333
1,196

COUNTY, 1/1/2003-1/1/2014%

County

Saratoga
Schenectady
Schoharie
Schuyler
Seneca
Steuben

St. Lawrence
Suffolk

Sullivan

' Tioga

Tompkins
Ulster
Warren
Washington
Wayne
Westchester
Wyoming
Yates

NYS TOTAL
OTHER US
NON-US
TOTAL

Number
2014
666
472
20
40
23
239
215
6,427
154

54

343

1405
1284

63

|92

6,951

149

37
83,287
18,960
307
102,554

2003
308
433
24
24
20
174
166
3,976
93
39
208
322
219
46

82
5,899

47

|31
161,249
113,286

235

| 74,770

THE NUMBER OF NEW PHYSICIAN LICENSES ISSUED, 2004 THROUGH 2013

Number of physicians

3,908

2005
3,773

2006
4,170

2007
4,343

2009
4,190

% New York State Education Department. Current year is available at:
Location reflects the licensee's primary mailing

http://www.op.nysed.qov/prof/med/medcounts.htm.

12010 2011

2012 2013
4,038 13,994 4272 5223

address on record with the Office of the Professions; the address is not necessarily the licensee's practice

address. Although licensees must be registered to use the professional title or to practice within New York

State, being registered does not mean the licensee is actively doing so.
Ibid, our data did not have the new physician licenses issued for 2008.
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Testimony of
Andrea Johnson, Senior Counsel for State Policy
National Women’s Law Center
Before the New York State Legislature: Joint Hearing on Sexual Harassment

May 24, 2019

Thank you for the opportunity to submit this testimony on behalf of the National
Women’s Law Center. The National Women’s Law Center has been working since 1972 to
secure and defend women’s legal rights and has long worked to remove barriers to equal
treatment of women in the workplace, including harassment and other forms of discrimination.

Thank you for taking the time today to listen to survivors, working people, and advocates
about the many ways in which our protections against workplace harassment need to be
strengthened. In order to make meaningful, lasting change in response to the MeToo movement,
it is absolutely crucial that survivors and workers, especially low-wage workers, women of color,
immigrants, and LGBTQIA and gender nonconforming individuals who are most severely
impacted by sexual violence, not just be heard, but be centered in the content and creation of
these policies.

Legislators across the country are actively working to strengthen state anti-harassment
and anti-discrimination laws. Last year, over 100 bills were introduced in state legislatures to
strengthen protections against workplace harassment and by October 2018, 11 states had enacted
some of these measures into law. At the beginning of 2019, over three hundred state legislators
representing 40 states, including New York, signed a letter of commitment pledging to
strengthen protections against sexual harassment and violence at work, in schools, homes, and
communities in at least 20 states by 2020."!

New York has been a leader in raising awareness about and enacting long overdue policy
reforms to stop and prevent workplace harassment. But while the legislature took important steps
last year to strengthen anti-harassment protections, there remains much work to be done. Many
of the protections enacted last year need to be strengthened and additional protections are needed
to ensure access to justice, increase transparency and accountability, and incentivize meaningful
prevention efforts.

For New York to remain a leader in fighting for workplace equality and against
harassment, we urge you to consider the recommendations below.

L WORKPLACE HARASSMENT REMAINS A SUBSTANTIAL BARRIER TO EQUALITY,
DIGNITY, AND SAFETY AT WORK FOR NEW YORKERS.

Since #MeToo went viral nineteen months ago, increasing numbers of individuals who
have experienced sexual harassment or assault at work have come forward to disclose their
experiences. Many of these individuals remained silent for years because the risks of speaking
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out were too high. With good reason, many feared losing their jobs or otherwise hurting their
careers, feared not being believed, and feared that nothing would be done about the harassment.
Moreover, the laws and systems in place designed to address harassment were inadequate to
provide redress and justice, and instead subjected victims to additional devastating economic,
physical, and psychological consequences, while protecting offenders.

Sexual harassment is a widespread problem, affecting workers in every state, in every
kind of workplace setting and industry, and at every level of employment. In FY 2018,
approximately 27,000 harassment charges were filed with the Equal Employment Opportunity
Commission (EEOC); over one-quarter of those charges alleged sexual harassment—a 13.6
percent increase over the prior fiscal year.? The rates of workplace harassment, particularly
sexual harassment, are likely much higher than the data suggests. Approximately three out of
four individuals who experience harassment never talk to a supervisor, manager, or union
representative about the harassing conduct.> Moreover, retaliation remains a significant problem,
and continues to be the leading basis of charges filed with the EEOC.*

The Time’s Up Legal Defense Fund, housed and administered by the National Women’s
Law Center Fund, was launched on January 1, 2018, and has received approximately 5,000
requests for assistance, with close to 400 requests from individuals in New York related to
workplace sex discrimination.’ The vast majority of these requests for help involved workplace
sexual harassment and related retaliation. Over one-third of the requests from New York have
been from workers in the arts and entertainment fields, health care, and education services.
Significant numbers of individuals working in local government, information and
communication, food services, and finance and insurance have also sought assistance. The
majority of those who have reached out from New York have identified as low-income. The
breakdown of these requests reflects reports in the media about persistent harassment in the
entertainment and financial industries,® as well as our analysis of national EEOC data which
shows that food services and health care are among the industries with the highest numbers of
sexual harassment charges filed by women.’

1I. KEY RECOMMENDATIONS FOR STRENGTHENING NEW YORK’S PROTECTIONS
AGAINST WORKPLACE HARASSMENT AND DISCRIMINATION.

A. EXTEND RECENTLY ENACTED PROTECTIONS AGAINST SEXUAL HARASSMENT TO ALL
FORMS OF HARASSMENT AND DISCRIMINATION.

While we commend the legislature for taking important steps last year to stop and prevent
harassment by limiting the use of non-disclosure agreements (NDAs) and mandatory arbitration,
mandating anti-harassment trainings, and extending protections to independent contractors, these
protections are currently limited to sexual harassment claims only. The same is true of important
legislation passed a few years prior that eliminated the Human Rights Law’s four-employee
employer size threshold for bringing a claim, but only for sexual harassment claims.

To effectively address and prevent workplace harassment, legal reforms cannot be
focused exclusively on sexual harassment. They must cover all forms of harassment and
discrimination. Workplace discrimination and harassment based on race, disability, color,
religion, age, or national origin all undermine workers’ equality, safety and dignity. Moreover,
sexual harassment does not occur in a vacuum, but often occurs alongside or in combination with
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other forms of harassment and discrimination. For example, a Black woman may experience
harassment based on both her sex and race combined; she may be paid less than her male
coworkers and also be the target of sexual comments and racial epithets. Indeed, EEOC charge
data indicate that women of color—and Black women in particular—are disproportionately
likely to experience sexual harassment at work, highlighting how race and sexual harassment can
be intertwined. Out of the sexual harassment charges filed with the EEOC by women, 56 percent
were filed by women of color; yet, women of color only make up 37 percent of women in the
workforce.®

As a result, legislation that focuses exclusively on sexual harassment would have the odd
and impractical result of providing a worker who experiences multiple, intersecting violations
with only partial protection. The MeToo movement recognizes that in order to truly put an end to
the workplace harassment that holds women back and enforces gender inequality, the
movement—and our policy response—must be intersectional and address the multiple forms of
workplace inequality women face that leave them more vulnerable to harassment.

Accordingly, it is crucial that these recently enacted protections against sexual
harassment be amended (and future reforms be drafted) to extend to all forms of harassment and
discrimination, as provided for in S3817A/A7083A and A5976/S4109.

B. STRENGTHEN PROTECTIONS AGAINST ABUSIVE USE OF NON-DISCLOSURE AGREEMENTS

We commend the legislature for passing legislation in 2018 to prohibit the use of non-
disclosure agreements in settlement agreements that force harassment victims into silence, while
still allowing a victim to request such a provision if it is their preference. We are concerned,
however, that the informed consent provisions in the new law are inadequate to protect against
an employer coercing an employee into “preferring” an NDA that they otherwise might not
actually want. Given the inherent power imbalances between employer and employee—
imbalances that are often magnified in the settlement context, especially when an individual may
be dealing with trauma or is not represented by counsel—we are concerned that the legislation as
passed may still permit employers to unduly push workers into silence.

Accordingly, we encourage the legislature to consider legislation to address the power
dynamics in the settlement negotiation context, including:

e Ensuring, as in A849-A/S5469, that workers who breach an NDA are not subject to
liquidated damages. Low-wage workers, in particular, often suffer significant economic
hardship as a result of workplace violations and related retaliation, hardships that would be
compounded by the harsh monetary penalties they would face for breaching an NDA
provision.

e Ensuring, as in A849-A/S5469, that an agreement to keep a settlement confidential
should provide a reasonable economic or other benefit to the worker for that
agreement, in addition to anything of value to which the worker is already entitled.

e Clarifying existing rights. The law should specify as provided, for example, in A869/S2037
that non-disclosure clauses in settlement agreements cannot explicitly or implicitly limit an
individual’s ability to provide testimony or evidence, file claims or make reports to any



federal or state enforcement agency, such as the EEOC, Department of Labor, or state
counterpart. We also urge the legislature to clarify that a non-disclosure agreement cannot
prevent an employee from providing testimony or evidence in state or federal litigation,
including class or collective actions, against the employer. Legislation clarifying such rights
should also require employers to expressly state in a settlement agreement that includes an
NDA that the agreement does not prohibit, prevent, or otherwise restrict a worker from
exercising these rights. Vermont, for example, now requires that settlements of sexual
harassment claims clearly include an explanation that an NDA does not prohibit the worker
from filing a complaint or participating in an investigation with state or federal agencies,
such as the EEOC, or using collective action to address worker rights violations.’

We also encourage the legislature to consider clearly prohibiting employers from
requiring employees, as a condition of employment, to sign nondisclosure or nondisparagement
agreements that prevent employees from speaking about harassment and discrimination in the
workplace. Abusive NDAs do not only exist in the settlement context. Too frequently, employers
impose on new hires, as a condition of their employment, contractual provisions that prevent
workers from publicly disclosing details of these worker rights violations. These contractual
provisions can mislead workers as to their legal rights to report to civil rights or criminal law
enforcement agencies and to speak with co-workers about employment conditions. They can also
prohibit workers from publicly telling their story, which in turn makes it less likely that other
victims of harassment will be emboldened to speak out and hold their employers accountable.

A1115, which requires employers to inform workers that NDAs in their employment
contracts cannot prevent them from speaking with law enforcement, the EEOC, or a state or local
human rights agency, is an important notice provision, but we urge the legislature to go further
and directly prohibit employers from requiring an employee to enter into an NDA, as a condition
of employment, that prevents them from speaking about harassment or discrimination.
California, Maryland, Tennessee, Vermont, New Jersey, and Washington state'? have all recently
enacted legislation prohibiting employers from requiring workers to sign such non-disclosure or
non-disparagement agreements as a condition of employment.

C. EXTEND THE STATUTE OF LIMITATIONS FOR UNLAWFUL EMPLOYMENT DISCRIMINATION TO
PROMOTE WORKERS’ ABILITY TO ACCESS JUSTICE.

Current New York law provides for one year from the most recent discriminatory act for
filing an administrative complaint for unlawful employment discrimination with the New York
Division of Human Rights. Short statutes of limitations like these can hamper the ability of
individuals to bring harassment or discrimination complaints. Many victims do not come forward
immediately, or even within months, to report, either due to the fear of retaliation and job loss, or
as a result of the trauma they are experiencing. Additionally, many workers do not have the
resources to easily find and consult with advocates or attorneys about their rights and legal
options. For example, many people have felt empowered by the MeToo movement to seek
information or assistance from the Times Up Legal Defense Fund, only to find that they have run
out of time and no longer have legal options.

Accordingly, we encourage the legislature to extend the statute of limitations for filing
an administrative complaint for unlawful employment discrimination from one year to at least
three years as provided, for example, in A1042/S2036.

4



In 2018, New York City extended the statute of limitations for filing claims of gender-
based harassment with the New York City Commission on Human Rights from one year to
within three years after the alleged harassing conduct occurred.!! And states across the country
from Texas to Oregon are working on legislation this session to extend their statutes of
limitations. In April, Maryland signed into law legislation extending their statute of limitations
for filing an administrative claim to two years.!?

D. ADDRESS HARMFUL INTERPRETATION OF THE “SEVERE OF PERVASIVE” STANDARD.

The standard that harassment must be “severe or pervasive” in order to establish an
actionable hostile work environment claim has been repeatedly interpreted by courts in such an
unduly restrictive fashion that the ability of individuals to pursue claims, hold perpetrators and
employers liable, and obtain redress for the harm they have suffered has been severely
undermined. Despite Congress’ intent that Title VII provide a broad scope of protection from
discrimination, some court decisions have interpreted the “severe or pervasive” language first
articulated in the Supreme Court’s 1986 decision in Vinson v. Meritor Savings Bank so narrowly
as to recognize only the most egregious conduct as unlawful. While the “severe or pervasive”
standard applies to all forms of harassment, the cases in the sexual harassment context provide
especially shocking examples of the problematic manner in which this standard has too often
been applied. For example, courts have dismissed claims involving sexual groping, repeated
lewd and suggestive comments, and propositions because it was “just one or two” incidents of
groping and thus wasn’t sufficiently “severe,” or because the conduct did not occur with enough
frequency or regularity to be “pervasive.”!® In applying the “severe or pervasive” standard courts
have too often looked at incidents of harassing conduct in isolation, instead of in totality, and
have ignored critical context that increased the threatening nature of the harassment, such as the
power dynamic between the harasser and the victim. Moreover, some lower court decisions have
treated “severe or pervasive” as the only relevant factor in determining whether conduct violates
Title VII, when the relevant inquiry is actually whether the harassing conduct altered the terms,
conditions, or privileges of employment.

These interpretations create significant barriers to victims’ ability to seek redress, and
minimize and ignore the impact of harassment on individuals. As the state Supreme Court,
Appellate Division, First Department pointed out in Williams v. New York City Housing
Authority, this standard has “resulted in courts ‘assigning a significantly lower importance to the
right to work in an atmosphere free from discrimination’ than other terms and conditions of
work.”'* The harm from minimizing harassment not only extends to the court room, but trickles
into the workplace. Because of the high “severe or pervasive” standard, victims may not step
forward and make a complaint or seek help because they fear the harassment they are being
subjected to would not be legally actionable. And, as the Williams court noted, setting the bar
unduly high creates little incentive for an employer to create a workplace where there is no
harassment. !’

Accordingly, we encourage the New York legislature to pass legislation that would
rectify the harm created by these interpretations of the “severe or pervasive” standard. New York
City and California have passed legislation in recent years to move away from the unduly narrow
interpretation of the standard for establishing a harassment claim.'®



We urge the legislature to pass legislation that has the effect of ensuring that courts’
analysis of workplace harassment focuses on the impact of the conduct on the individual’s terms,
conditions, or privileges of employment and recognizes that a wide range of circumstances may
alter the terms, conditions, or privileges of employment, and that no single type, frequency, or
duration of conduct is required to make a showing of severe or pervasive harassment. Moreover,
the determination of whether conduct is actionable under New York employment discrimination
law should be based on the record as a whole, taking into account the totality of the
circumstances.

E. CLOSE LIABILITY LOOPHOLE CREATED BY FARAGHER/ELLERTH DEFENSE.

In Burlington Industries, Inc. v. Ellerth and Faragher v. City of Boca Raton,” the
Supreme Court established an important principle under federal law: because a supervisor’s
ability to harass is a direct result of the authority given to the supervisor by the employer, the
employer should be liable for the supervisor’s actions unless the employer can show that it took
steps to prevent harassment and to address harassment when it occurred, and that the employee
failed unreasonably to take advantage of the opportunities provided by the employer to report
and address the harassment. In theory, this rule encourages employers to put policies in place to
prevent harassment and to respond promptly and effectively when harassment occurs.

Unfortunately, in practice, the Faragher-Ellerth defense has been largely ineffective in
preventing harassment in the first instance and has become a box-checking exercise for many
employers. Courts too often fail to conduct a searching analysis of employers’ anti-harassment
policies and practices and their efficacy, including whether employees understand how to make a
harassment claim and whether they trust the employer’s system for making a claim or didn’t take
advantage of the system because they fear retaliation or were discouraged from filing a claim. As
a result, employers are able to evade liability by showing little more than they provide training or
have a policy on the books, regardless of quality or efficacy.

Accordingly, to close this loophole, we encourage the legislature to consider legislation
like S3817A/A7083A, that establishes that an employer’s anti-harassment policies and
procedures may not serve as a defense to liability, but may only be considered as a factor to
mitigate damages. Moreover, such a factor should only be considered after courts and factfinders
have evaluated the quality and efficacy of an employer’s programs and policies — including its
reporting system and prevention training programs — to ensure they meet the quality standards
for employers of similar size and in similar industries.'®

F. PERMIT PUNITIVE DAMAGES IN EMPLOYMENT DISCRIMINATION CASES.

While New York law provides for uncapped compensatory damages in employment
discrimination cases, it does not permit punitive damages. Punitive damages, which punish
employers who act with malice or reckless indifference to an employee’s rights, provide an
important incentive to employers to follow the law. Twenty-one states permit punitive damages
for violations of the state’s anti-discrimination protections, and in at least eight of those states,
the punitive damages are uncapped.’



Accordingly, we encourage the legislature to amend New York employment
discrimination law as provided, for example, in S3817A/A7083A to permit the recovery of
uncapped punitive damages for claims brought before the State Division of Human Rights or in a
civil action in court.

G. REQUIRE DISCLOSURE OR REPORTING OF DISCRIMINATION CLAIMS, CHARGES, AND
LAWSUITS AND THEIR RESOLUTION.

Greater transparency around discrimination complaints or formal charges filed against an
employer, and the resolution of those charges (including settlements), would help alleviate the
secrecy around harassment, thereby empowering victims and encouraging employers to
implement prevention efforts proactively.

Accordingly, the legislature should consider requiring the State Division of Human
Rights to make publicly available the type and number of discrimination charges filed against a
company, whether the charges were dismissed or resolved, and general information about the
nature of the resolution (for instance, whether the charge was resolved through a monetary
settlement). Such information could be made available on the agency’s website, so that members
of the public could conduct searches by company name. However, it is critical that any such
effort balance transparency with steps to safeguard the identity of individuals filing charges.

Alternatively, the legislature could enact transparency initiatives requiring employers to
affirmatively report to a state enforcement agency the number of discrimination complaints,
lawsuits, and settlements filed against the company and the amounts paid, including through
arbitration awards, which otherwise are typically secret. For example, in 2018, Maryland enacted
legislation requiring employers with 50 or more employees to report to the Maryland Civil
Rights Commission the number of sexual harassment settlements, the number of settlements
against the same employee over the past 10 years, and the number of settlements with an NDA.
The Commission was then instructed to aggregate and publish employers’ responses.?’ New
York City also enacted a similar law in 2018 requiring all city agencies to annually report on
complaints of workplace sexual harassment to the Department of Citywide Administrative
Services.?! This information will be reported to the Mayor, the Council and Commission on
Human Rights, which shall post it on its website. Information from agencies with 10 employees
or less will be aggregated together.

The legislature could also enact a transparency initiative limited to state contractors that
requires contractors, as a condition of submitting a bid or keeping an awarded contract, to fulfill
certain conditions. First, the legislature could forbid state contractors from requiring
employment-related claims to be subject to mandatory arbitration, or alternatively require state
contractors to disclose information relating to their use of mandatory arbitration agreements.
Second, contractors could be required to report regularly to the relevant agency the type and
number of discrimination complaints or lawsuits filed against the company within a particular
time period, and the nature of the resolution of claims or lawsuits. A similar model previously
existed at the federal level in the form of Executive Order 13673 of 2014, commonly known as
“Fair Pay and Safe Workplaces.” The executive order and implementing regulations required
federal contractors and subcontractors to disclose violations, within the three preceding years, of
14 enumerated federal labor and employment laws and executive orders, as well as their state
equivalents.?? Although the Trump Administration revoked the rule by executive order in March
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2017,% Fair Pay and Safe Workplaces provides a valuable model for further consideration.
Making even some portion of the reported information publicly available would provide job
applicants and employees with valuable information about discrimination and harassment at a
particular workplace. Such reporting also would encourage employers to implement practices to
effectively address complaints and prevent sexual harassment.

H. ENSURE REFORMS ARE ACCOMPANIED BY GREATER RESOURCE ALLOCATIONS TO
ENFORCEMENT AGENCIES.

Finally, substantive legal reform must be accompanied by additional funding for the State
Division of Human Rights and other relevant agencies to increase their capacity to conduct
outreach, education, employer training, investigations, and enforcement actions, and develop
new resources for working people in all sectors including for low-wage workers. Without
adequate resources to conduct these activities, the efficacy of many of the reforms being
considered by the legislature may be undermined.

V. CONCLUSION
We appreciate your efforts to address workplace harassment and we thank you for your

consideration of our recommendations. [ am happy to serve as a resource as you continue to
evaluate appropriate legislation and can be contacted at ajohnson@nwlc.org or 202-319-3041.
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Testimony
Good morning. Thank you for the opportunity to testify at this morning’s hearing.
I am Miriam Clark, the president of National Employment Lawyers
Association, New York affiliate.
I have been representing employees, including victims of sexual and other
forms of harassment, for more than thirty years.

At this hearing, and at the ground breaking hearing in February, we heard an
outcry of pain and outrage about sexual harassment in the workplace. As a lawyer
who has been representing survivors of sexual and other forms of harassment for
more than thirty years [ am here to tell you that outrage without legislative change
i1s meaningless. New York law is regressive and throws up barrier after barrier to
employees seeking justice in the courts.

At the outset, [ want to address a concern that [ know many of you may have
about strengthening the laws against unlawful discrimination and harassment. You
may have heard that strengthening these laws will cause economic hardship to

New York business, especially small businesses.

In fact, study after study has shown that unlawful harassment and

discrimination itself are bad for businesses.

Employees who are harassed and discriminated against suffer physical and

psychological illness, which lowers their productivity. Studies show that women
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of color report the highest level of discrimination in the workplace and are most
likely to suffer symptoms of post traumatic distress disorder as a result of such
experiences. See e.g. Okechukwu CAl, Souza K, Davis KD, de Castro AB. 2014.
“Discrimination, harassment, abuse, and bullying in the workplace: contribution of
workplace injustice to occupational health disparities” Am J Ind Med. 2014

(May);57(5):573-86. doi: 10.1002/ajim.22221. Epub 2013 Jun 27.

Employees who suffer from unlawful discrimination and harassment quit. A
workplace rife with unlawful harassment will suffer turnover, which experts
estimate cost employers anywhere from 20 to 213 percent of salary. Shaw, Elyse,
Hegewisch, Arlene, Hess, Cynthia. “Sexual Harassment and Assault at Work:
Understanding the Costs”. 2018. Institute for Women’s Policy Research, October
15, 2018. https://iwpr.org/publications/sexual-harassment-work-cost/ Overall, it is
estimated that each person on a team affected by sexual harassment is less

productive, with an average cost through lost productivity of $22,500 per person.

Id.

Common sense and lived experience tell us that this must be the case. My clients
who suffer from sexual and other forms of harassment, dread going to work every
day. They suffer from physical and psychological symptoms, are exhausted by the
emotional and physical energy involved in trying to get away from their harassing

supervisors or co-workers, and by fear of retaliation if they complain. Those with
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the ability to leave their jobs almost always do so. Who stays? The harasser, free

to make the life of the next employee miserable.

Before I explain the legislative change that is needed, we should discuss the

specific weaknesses in New York law.

New York’s anti-discrimination law is more than 75 years old. NY courts
have chosen to interpret it to align with federal law, which has gotten significantly
less employee-friendly over the years, and is likely to become even worse as

Trump-appointed federal judges pack the courts.

Moreover, due to a very frequently used procedural mechanism called
“summary judgment”, judges dismiss many employment discrimination cases
before they ever get to a jury. Studies in the New York federal courts have found
that on average, less than one third of employment discrimination cases survive
such motions. The cases that are most likely to survive are “pure” sexual
harassment cases -- but even they get to juries only half the time. Berger, Vivian,
Finkelstein, Michael, Cheung, Kenneth. 2005. “Summary Judgment Benchmarks
for Settling Employment Discrimination Lawsuits.” Hofstra Labor and

Employment Law Journal 23:1.

Why is it so hard for New Yorkers who suffer from unlawful harassment

and discrimination to get their cases to trial, let alone win their cases? The answer



is that New York law overwhelming protects employers from liability instead of

protecting employees from discrimination.

1. Discriminatory harassment is only illegal if a court believes that it was
“severe or pervasive”. I gave some graphic examples of outrageous conduct that
judges found not to be “severe or pervasive” in my February testimony. Here are
some newer ones, not in the purely “sexual harassment” context:

In a 2018 case involving a black woman, a court held that being called a
“bitch” and “black bitch” numerous times, along with comments such as “this bitch

thinks she’s the shit” and “you black people think you are the shit” did not

constitute “severe or pervasive” harassment. Fletcher v. ABM Building, 14 Civ.
4712 (S.D.N.Y. March 28, 2018)

Also last year, the appellate court affirmed a lower court who held that the
following conduct suffered by an African-American public school teacher, was not

“severe or pervasive”.

(1) Plaintiff's colleague forwarded an extremely derogatory email comparing a
minority teenager as a “downwardly evolved” human -- “homo slackass-erectus.”
The caption said, “This species receives benefits and full government care.
Unfortunately most are highly fertile.”

(2) Another teacher referred to African Americans as "Alabama porch

monkey[s]".



(3) Another teacher complained that she did not want "another Hernandez" in her
class,

(4) The same teacher told Plaintiff in front of his class that it was her right as an
American to use the N-word;

(5) A baseball coach told an African-American student that "he runs as fast as a

runaway slave"

Berrie v. Bd. of Educ of the Port-Chester Rye Union Free School District. 2017

U.S. Dist. LEXIS 83623 (S.D.N.Y. May 31, 2017). The Second Circuit affirmed,
750 Fed. Appx. 41 (2d Cir. 2018), holding that eleven incidents over five years is
not "severe or pervasive" enough to create an environment that would reasonably

be perceived, and is perceived, as hostile or abusive, citing, inter alia Stembridge v.

City of New York, 88 F. Supp. 2d 276, 286 (S.D.N.Y. 2000) (seven racially

insensitive comments over three years, including one instance of calling the
plaintiff the "n-word," were not pervasive).

2. New York employers also escape liability because they are often held to be not
responsible for hostile work environments created by their low-level and mid-level
supervisors. The only exception is in the rare situation where the employee can
prove that the employer encouraged, condoned, or expressly or impliedly approved

the supervisor’s conduct. See Human Rights ex rel. Greene v. St. Elizabeth’s

Hosp., 66 N.Y.2d 684, 687, 487 N.E.2d 268, 496 N.Y.S.2d 411 (1985). Most New



York state courts follow the federal standard, which gets the employer completely
off the hook if the employee failed to promptly use a “reasonable avenue of

complaint” provided by the employer. See e.g. Quinn v. Green Tree Credit Corp.,

159 F.3d 759, 1998 U.S. App. LEXIS 28108, 78 Fair Empl. Prac. Cas. (BNA) 371,

74 Empl. Prac. Dec. (CCH) P45,617 (2d. Cir 1998); McNeil v. N.Y. State Office

of Substance Alcoholism & Substance Abuse Servs., 2017 U.S. Dist. LEXIS

34930 (E.D.N.Y., March 9, 2017).

However, all available research shows that most employees who suffer from
unlawful hostile work environments do not complain -- usually because they have
a justifiable fear of retaliation. Feldblum, Chai R. and Lipnic, Victoria. 2016.
“Equal Employment Opportunity Commission, Select Task Force on the Study of
Harassment in the Workplace, Report of Co-Chairs” June 2016 at 16.

https://www.eeoc.gov/eeoc/task force/harassment/report.cfm

3. In some ways, New York state law is worse than federal law. It does not
provide for punitive damages, which means that awards, especially to low wage
workers, tend to be low and absorbable by the employer as a cost of doing
business. This is because damages in employment discrimination cases, including
sexual harassment cases, are measured by the worker’s economic loss and her
emotional distress. If an employee can’t afford psychotherapy, and she is a low

wage worker forced to quit because of sexual harassment, the damages she
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receives even if she wins her case, may be minimal to the employer. The employer
is incentivized to continue to employ the harasser and to allow the harassment to

continue, viewing the amount paid to the employee as a cost of doing business.

5. Under New York law, an employee who wins a case can have the employer pay
legal fees ONLY if the case was based on sex discrimination. Also, small
employers are allowed to commit all forms of discrimination except sex
discrimination and employers are only responsible for the acts of independent
contractors if the unlawful conduct was based on sex discrimination. As we will
describe later, these anomalies allow many forms of discrimination, including

discrimination against women of color, to go completely unchecked.

I want to emphasize again that outrage without legislation is meaningless. And
well-intentioned legislation that focuses only on training, or policy language, or on
a particular form of discrimination, avoids the fundamental changes needed in the

substantive law itself.

S 3817A/A7083 A introduced by Senator Biaggi, Assembly Member Simotas,
numerous co-sponsors and supported by more than 30 organizations including
Make the Road New York, Legal Momentum, the Chinese Staff and Workers
Association, Latino Justice, the Center for Participatory Democracy and A Better

Balance, effectuates these desperately needed changes.



The bill:

-- eliminates the “severe or pervasive” standard. Under the bill, a hostile work
environment would be unlawful unless it consists merely of a “petty slight or

trivial inconvenience” -- a much lower standard based on NYC law.

-- holds employers liable for the discriminatory and harassing acts of their

supervisors and for the conduct of independent contractors.

-- allows employees who prove they have been unlawfully discriminated against or
harassed can obtain punitive damages and have their attorney fees paid by the

employer.

--protects employees of small employers and independent contractors

The Me Too movement and even the press coverage around these hearings may
have led some of you to believe that all we need to do to right these injustices is to
strengthen laws against sexual harassment. Given the press coverage, this
assumption may be understandable, it’s also dead wrong, as my colleague Laurie

Morrison will explain.



SENATE HEARING TESTIMONY

Hello, I am Laurie Morrison, and I have been representing victims of employment
discrimination, harassment and retaliation for almost 2 decades. I am also a member of the
National Employment Lawyers Association (NELA), New York affiliate.

As Miriam described, the bill proposed by Senator Biaggi and Assembly Member Simotas,
S3817A/A7T083A seeks to eliminate the severe or pervasive requirement for proving
discriminatory harassment. This bill provides important protections and I want to emphasize
today how important it is that the bill be passed in its current format and not be modified to
address only sexual harassment.

If that were to happen, disastrous unintended consequences would follow. For example:
e Ifa Woman is smacked on the buttocks in the workplace, then the law will protect her.

e However, if there is a noose hung in the workplace — then the victims need to prove
severe or pervasive before the law will help them.

e Ifaswastika is painted in the workplace — then, again, victims need to prove severe or
pervasive before the law will help them.

And, the issue becomes increasingly more problematic when discrimination & harassment occurs
because of gender/sex AND other characteristics.

e For example, where a Black Woman is called a “Black B” in the workplace -- or is called
“B” When White Women is Not Called “B”, this indicates that not only gender, but also
race discrimination are at play simultaneously.

That is what I am going to focus on here today — infersectionality. When victims are targeted in
the workplace because of more than one characteristic — be it gender & race; gender & disability,
etc.

I - INTERSECTIONALITY RESEARCH

Intersectionality Scholars - used a representative sample of judicial opinions over 35 years of
federal employment discrimination litigation. The results showed that nonwhite women are less
likely to win their cases than any other demographic group.

Additionally, plaintiffs who make intersectional claims, alleging that they were discriminated
against based on more than one ascriptive characteristic, are only half as likely to win their cases
as are other plaintiffs.




These results suggest that antidiscrimination lawsuits provide the [east protection for those who
already suffer multiple social disadvantages, thus limiting the capacity of civil rights law to
produce social change.

Multiple Disadvantages: An Empirical Test of Intersectionality Theory in EEQO Litigation, 45
Law & Soc'y Rev, 991 (2011).

Other Intersectionality Research found that:

Found a modern manifestation of bias that alienates women and people of color from work life.
Theories of double jeopardy and intersectionality suggest that women of color may be most at
risk for mistreatment.

Selective Incivility as Modern Discrimination in Organizations: Evidence and Impact, Journal
of Management, Vol. 39 No. 6, September 2013, 1579-1605.

Similarly, other Research

Examined the different types of sexual harassment experienced by Black and White women in
the military.

They found that Black enlistees reported more sexual coercion than White enlistees; Black
women reported more psychological distress following gender harassment than White women,
and enlisted women reported more distress following gender harassment, unwanted sexual
attention, and sexual coercion than officers.

Buchanan, N. T., Settles, I. H., & Woods, K. C. (2008). Comparing sexual harassment
subtypes among black and white women by military rank: Double jeopardy, the jezebel, and
the cult of true womanhood. Psychology of Women Quarterly, 32, 347-361. doi: http://
10.1111/j.1471-6402.2008.00450.x

I also want to thank Intersectionality Scholar, Leah Warner, for Compiling The Research and for
her invaluable contributions to this testimony.

Studies have repeatedly shown that harassment has so much to do with a power dynamic.
Victims are those who are perceived as weaker, as having less ability — physically,
socioeconomically, politically, etc. -- to avoid or stop the harassment. What occurs is that — yes,
Woman are shown to be more often sexually harassed in the Workplace than Men. However,
Racial Minorities Are Also Deeply Vulnerable to Sexually Harassment because we are still
dealing with that same power dynamic. Also add, Disabled Women, who may be more
vulnerable than those who are not disabled. Younger Women or Older Women are also
vulnerable, etc..



If We Overlook These Fundamental Aspects of Harassment — Then We Help The Harassers
Achieve Their Goal -- Because We Reduce Protection for The Other Characteristics (such as
race, ethnicity, disability) That Harassers Prey On To Target Victims.

And, this Negatively Effects ALL OF US — not solely racial/ethnic minorities.

That Also Means That Our Law Is Telling Each And Every One Of Us: Your Sex/Gender
Matters And Is Protected — But, Your Race/Ethnicity Is Not As Protected. With All The
Divisions Occurring in Our Nation & In Our World Today — Do We Really Want Laws That
Provoke Further Division In Ourselves? Do we want Laws That Force Us To Take Human
Beings And Divide And Devalue Portions Of Who We Are???

It is also Very Important To Note that the vast majority of employers do NOT have an interest in
creating racial, ethnic and/or discriminatory tensions within workplace. A law that requires
employers to treat workers differently based on gender, racial, ethnic and/or other grounds,
creates and perpetuates tension in the workplace and division between workers.

II - Arbitrarily Splitting A Whole Person Into Parts

a) Iam a Black Woman. That is obvious by looking at me. You see my mocha colored
skin. And, you see my traditionally considered “Female” features. Seeing Me Before
You, My Color and My Gender are as Plain & Clear as Day.

a. Looking at me — do you split my characteristics into only being a Woman?
Suddenly you cannot see my color at all? Am I suddenly a translucent Woman —
devoid of any color? Of course not.

b. Looking at me — do you remove the woman part and now I am only a skin color —
devoid of a gender?

c. Sometimes people say that they are color-blind — likely meaning that they do not
attribute any animosity or negativity to race. That does not mean that they
literally cannot see the color of someone’s skin. Of course we can.

d. Fracturing me or anyone else into one trait — at the exclusion of obvious other
traits — causes us to be willfully blind to all of who [ am. And, all of what we all
are.

e. As importantly, it makes us invisible — as if who we are, the totality of who we
are, is not worth seeing.

IV- Decision-Makers, Judiciary. etc. — Not Have Benefit of Seeing Victim In Front of Them,
so decisions made in relative blindness




As Miriam described, many discrimination cases are dismissed by judges as a result of summary
judgment motions. Lawmakers, Law Enforcers, Courts, Etc. Do Not Have The Benefit Of
Seeing The Victims Of Harassment and discrimination In Front Of Them When They Determine
If Harassment is Sufficiently Severe or Pervasive.

a) Most Pertinently — this meanst that Most Employment harassment and discrimination
Cases are Decided on paper -- without decision-makers/Courts/Jury ever seeing the
victims or ever hearing the victims tell their stories face-to-face.

b) The result is that Decisions are Made With Eyes Closed To The Apparent & Valid
Physical Characteristic that We Can All See When We Looking At the Person face-to-
face.

If New York State passes laws that grant stronger protections against sexual but not against other
forms of discriminatory harassment, the result is State Encouraged and State Perpetuated
Devaluation — Minimization — and Segregation. Segregation of Our Race from Our Gender.
Splintering Who We Are And The Abuse That We Are Being Subjected To.

V - Law Is Supposed To Protect ALL EMPLOYEES From Discrimination. Harassment
and Retaliation.

a) However, the Law Cannot Possibly Do That, If The Law Itself Discriminates.

b) The Law Informs The Workplace. If employers are instructed that hostile work
environments not based only on sex are perfectly legal so long as the abuse is not “severe
or pervasive”, that tells employers and employees alike That Black Women Matter Less,
That Hispanic Women Matter Less, That Jewish People Matter Less, That Homosexual
People Matter Less, The List Goes On And On.

c) As Frightening — A law that focuses only on sexual harassment Will Tell Harassers, Loud
And Clear: Stay Away From White Women, But Everyone Else Is Relatively Free Game.

CONCLUSION

Legislation must be passed now to eliminate barriers to justice for all victims of illegal
harassment and discrimination. Such legislation must also eliminate the law’s current preference
for sex over other forms of discrimination and make clear that all forms of harassment and
discrimination based on protected characteristics are equally unacceptable in New York
workplaces.
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[-] Abstract and Keywords

This chapter reviews the construct of intersectionality in relation to multiple social-group memberships and multiple
social identities. Intersectionality theory stresses the importance of considering an individual’s combination of
group memberships and identities to more thoroughly understand the individual’s unique social experiences and
worldview. We apply intersectionality to multiple group memberships, noting how membership in multiple
marginalized groups places individuals at risk for negative experiences and well-being (multiple jeopardy),
whereas membership in multiple privileged groups increases the likelihood of positive experiences (multiple
advantage). Next, we discuss intersectionality theory in relation to multiple social identities as they are associated
with psychological well-being, processes of identity conflict, and models of identity integration. We conclude with
questions and issues informed by intersectionality theory related to multiculturalism, multiple group memberships,
and multiple identities.

Keywords: intersectionality theory, social identities, social groups, identity integration, psychological well-being, race, gender, multiple jeopardy,
multiple advantage, identity conflict

Introduction

In this chapter we discuss intersectionality theory, which emphasizes how combinations of social-group
memberships and social-group identifications create unique social positions for individuals, which influence their
perceptions of the world, experiences, and outcomes (Cole, 2009; Crenshaw, 1989/1993). We begin by describing
the processes of categorization and stereotyping related to social-group memberships. We then describe the
history and tenets of intersectionality, and how intersectionality can be applied to the processes of categorization
and stereotyping. Specifically, we discuss how individuals are categorized and stereotyped based on their
intersectional positions, as well as how individuals self-identify with intersected categories. Next we discuss how
intersectionality theory is relevant to group memberships, particularly for devalued social-group members. We
further describe processes involved in social-group identifications in relation to psychological well-being and the
integration and organization of multiple identities. We end by raising questions that an intersectionality lens brings
to thinking about multiple group memberships and multiple group identifications. Intersectionality theory has a great
deal to offer the literature on multiculturalism and multiple identities because of its emphasis on the social context
and historical factors that influence how cultures, racial groups, and individuals with various identities are
perceived and situated in society.

Social-Group Memberships and Identifications

Individuals belong to a number of different social groups simultaneously, based on a variety of characteristics they
posses. For example, a woman may be Asian-American, working-class, and heterosexual. Individuals
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categorize themselves and others based on salient characteristics (Fiske & Neuberg, 1990), such as gender and
race, forming social groups around these shared factors. The process of categorization is a means of reducing a
large amount of information into a more manageable size. Individuals can then apply their “knowledge” about the
social category (e.g., Asian-Americans or Asian-American women) when they encounter new people who fit into
the group (Brewer, 1988; Fiske & Neuberg, 1990).

However, an individual’s knowledge about social category members is not necessarily neutral or accurate. Rather,
group memberships (and knowledge about individuals in those groups) are typically based on historical
experiences and the social context (Williams, Lavizzo-Mourey, & Warren, 1994). Thus, social groups may be
stereotyped in ways that reflect the current social system that provides status to some groups and marginalizes
others; further, stereotypes often act to maintain the relative social status of groups (Williams et al., 1994). For
example, Diekman and Eagly (2000) asked participants to provide stereotypes of women from past, present, and
future generations, and they found that stereotypes of women of the past were less masculine than stereotypes of
women of the present, and these changes corresponded with perceived changes in women’s social roles. Because
stereotypes are believed to be valid by those who hold them (Haslam, Oakes, Reynolds, & Turner, 1999), they also
impact how individuals in social groups are treated (Fiske & Neuberg, 1990). Thus, because women are
stereotyped as nice but not competent (Fiske, Cuddy, Glick, & Xu, 2002; White & Gardner, 2009), women may be
treated as though they are incompetent and unable to hold positions requiring skill and ability, with potential
consequences for their academic, occupational, and social experiences.

Although group memberships vary in their salience, some tend to consistently form the basis of categorization over
other possible categorizations. Race/ethnicity, gender, and age are some such social categories, and they have
been described as primary, natural, or superordinate (Brewer, 1988; Brewer & Lui, 1989; Heilman, 1995). Part of
the primacy of these social categories is due to their visibility and stability. Categories like race, gender, and age
are usually visible such that one’s membership in a particular racial/ethnic, gender, or age group can be ascribed
to the individual based on the perception of others, regardless of how the individual would choose to classify
herself or himself. Additionally, for race and gender, few individuals move between categories within the group
(e.g. fromone racial group to another). This is in contrast to social categories like social class and sexual
orientation, which are typically less visible and may be somewhat fluid over the life course.

We distinguish group memberships and categorizations from group identification. Identification with a social group
occurs when individuals see themselves in terms of a group they belong to and accept the group membership as a
part of their self-concept and self-definition (Ashmore, Deaux, & McLaughlin-Volpe, 2004; Hogg, 2006; Thoits,
1995). Through identification with groups, individuals derive a sense of meaning (Demerath, 2006; Thoits, 1995)
and guidelines for understanding the world and interacting with others (Hogg & Abrams, 1990). Identities provide
perspective, or a particular way in which to view the world (Sacharin, Lee, & Gonzalez, 2009). Once identities are
formed, a prototype is developed. Prototypes are cognitive representations of an ideal group member (Hogg,
2006). Often, identified individuals will engage in self-stereotyping, which involves taking on characteristics of the
group prototype (Hogg, 2006).

In sum, identification reflects the extent to which individuals place importance on their group memberships. In
contrast, others may categorize individuals into different groups than individuals would categorize themselves. For
example, a Middle Eastern-American man may categorize himself as White (rather than Middle Eastern), whereas
others categorize him as an ethnic minority and treat him according to the stereotypes of Middle Easterners.
Additionally, he may not place importance on being Middle Eastern in how he defines himself. Thus, he would
describe and categorize himself as White, and he would not identify with being Middle Eastern although others view
him this way.

We feel that the distinction between group memberships and group identifications is important, although both are
relevant to intersectionality. Whereas group memberships often influence how individuals are treated by others
(through the processes of categorization and stereotyping), group identification reflects one’s sense of self
(through the process of self-categorization). As a result, for individuals who belong to marginalized groups, group
memberships and the occupation of particular intersectional positions may lead to stress and mistreatment.
Alternatively, occupation in advantaged groups may provide individuals with resources and privileges. In
both cases, however, the treatment of individuals is somewhat independent of their self-identification (although we
note that individuals engage in various processes and behaviors to create particular images and representations
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of themselves). However, individuals have greater control over their identifications—the groups by which they
choose to define themselves. Thus, even for marginalized group members, identities may provide psychological
benefits and protections for individuals.

Intersectionality Theory

Intersectionality theory posits that it is important to consider the multiple social groups individuals occupy
because the combination of groups creates a unique space with a unique social meaning (Cole, 2009; Crenshaw,
1989/1993). That s, the meaning of one social group (e.g., gender) depends on the other groups the individual
belongs to (e.qg., race, social class; Shields, 2008). For example, being a Black middle-class woman is different from
being a White middle-class woman. Yet research on middle-class women might focus primarily on the experiences
of those who are White. An intersectional perspective would notice that such research did not reflect the
experiences of all middle-class women, and it would try to examine areas of similarity and difference for other
types of middle-class women. Thus, intersectionality pays attention to the fact that the combination of social-group
memberships changes individuals’ life experiences (Shields, 2008).

The ideas inherent in intersectionality theory gained prominence in the 1970s when members of the U.S. Black
feminist movement expressed that they experienced multiple forms of oppression simultaneously and thus were
unable to separate oppression based on single identities (Combahee River Collective, 1977/1995). The term
intersectionality was coined by Crenshaw (1989/1993); she highlighted the fact that the oppression of Black
women was not equivalent to oppression experienced by White women or Black men. Despite the initial and
continued focus on how intersecting social-group memberships may lead to unique forms of oppression and
marginalization, many psychologists find it useful to consider how intersecting social positions can also lead to
privilege and opportunity (Cole, 2009; Shields, 2008). For example, White men, particularly those who are
heterosexual and middle-class, occupy a privileged position on the basis of their intersecting group memberships.
In other cases, one might be marginalized on the basis of one group membership but privileged on the basis of
another membership that together create one’s intersectional social position (Cole, 2009; Shields, 2008). This
would be the case for White women who are privileged because of their race but oppressed because of their
gender.

There are a number of strengths offered by intersectionality theory. First, itis consistent with individuals’ lived
experiences. All individuals simultaneously belong to a number of social groups and hold multiple social identities.
Yet, most psychological research has examined single categories of group membership or identity. By doing so,
such research may oversimplify relationships or tend to focus on the experiences of only the most privileged
subgroup (Cole, 2009). Second, an intersectional approach, by asking who is included and who is omitted in a
category, can also work toward deconstructing who is perceived to be the normative subgroup within a broader
social category (Cole, 2009; Jordan-Zachery, 2007). For example, an intersectional lens would allow us to notice
that most research on women is really research on White women. Third, we can use intersectionality to understand
similarities and differences between groups (e.g., men and women) and within groups (e.g., different types of
women; Cole, 2009; Crenshaw, 1991; Jordan-Zachery, 2007). By focusing on both differences and similarities, an
intersectional perspective may limit individuals’ tendency to essentialize differences (Crenshaw, 1991; Jordan-
Zachery, 2007). A focus on similarities among groups can also lead group members to find areas of overlapping
concerns, which can be a useful tool for mobilizing multiple groups around political causes (Cole, 2009).

Researchers have suggested that there are many approaches to using intersectionality theory. First, it can be
used as a theoretical perspective that guides the types of questions researchers ask (Shields, 2008). For example,
using an intersectional lens, Hurtado and Sinha (2008) asked how self-identified feminist Latino men defined what it
means to be a man. Because of their use of intersectionality theory, Hurtado and Sinha (2008) noted that
masculinity is defined as being White, rich, and heterosexual; as a result, Latino men do not have full access to the
privileges of manhood. Among their results, the researchers found that Latino feminist men frequently discussed
gender and gender-related issues in terms of multiple social-group identifications (i.e., race, ethnicity, social class,
sexuality) and many participants rejected the notion of manhood as requiring the objectification of
women (Hurtado & Sinha, 2008).

Second, intersectionality can be used analytically, to describe underlying relationships and processes (Jordan-
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Zachery, 2007). Analytically, an intersectional perspective does not need to test for and find differences between
groups (e.g., White women versus Black women). Rather, the goal is to explain the process by which membership
in one or more social groups changes, shapes, and defines membership in another social group (Shields, 2008)
and, by extension, how outcomes differ based upon these intersecting groups. Qualitative research by Settles,
Pratt-Hyatt, and Buchanan (2008) found that some aspects of womanhood differed for Black and White women. For
example, struggles about merging work and family roles emerged for White women but not Black women, perhaps
because Black women have historically always combined these roles. In a quantitative study, Buchanan, Settles,
and Woods (2008) found that White women in the U.S. military received more sexual harassment that expressed
that they were unwelcome, whereas Black women received more sexualized forms of sexual harassment, such as
unwanted touching. These differences were theorized to exist because White women are expected to hold social
roles as mother and caretaker, rather than soldier, and thus are violating stereotyped norms; harassment that
emphasized White women’s unsuitability in the military may have served to remind them of their “place.” In
contrast, sexualized stereotypes of Black women as promiscuous may have made sexual-advance types of
harassment seem more permissible when directed toward women in that group.

Third, intersectionality can be used as a political tool (Jordan-Zachery, 2007). Politically, intersectionality can
highlight areas of inequality based on an individual’s intersectional position and how these inequalities relate to the
larger political system (Jordan-Zachery, 2007). For example, Crenshaw (1991) wrote about the invisibility of Black
women in the legal system because they could file lawsuits based on racial discrimination in the workplace or
gender discrimination in the workplace, but not both forms of oppression, despite feeling discriminated against on
the basis of this intersected position. An intersectional approach can also shed light on the goals and needs of
subgroups within a political movement or political group (Cole, 2008). Cole (2008) highlights from her research that
activists often try to forge alliances based on “shared interests rather than shared identities” (p. 447).

Intersectionality and Social-ldentity Processes

The processes that apply to individual social categories, group memberships, and social identities may also apply
to intersecting categories, memberships, and identities. In fact, Goff, Thomas, and Jackson (2008) suggested that
there is no theoretical reason to expectrace, gender, or age to be more basic or primary categories than a
combination of these group memberships. Accordingly, the stereotypes of intersectional positions sometimes differ
from those of the categories that comprise the intersection. For example, “women” are stereotyped as being
nurturing, kind, helpful and concerned with others (Heilman, 1995, 2001). However, research that examines
stereotypes of women of different racial groups finds that the stereotype of a woman is actually the stereotype of a
White woman. In contrast, African-American women are described as loud, talkative, and antagonistic; Asian-
American women are described as quiet, shy, well-mannered, and achievement oriented; and Mexican women are
described as loud, promiscuous, and family oriented (Niemann, Jennings, Rozelle, Baxter, & Sullivan, 1994).
Niemann et al. (1994) also found some commonalities across race-gender groups, such as all females being
described as intelligent and pleasant. Nevertheless, many of the stereotypes differed for women of different
racial/ethnic groups, suggesting that participants in the study considered the intersection of race and gender when
recalling stereotypes.

Other research on group evaluations supports the idea that individuals may categorize others based on
intersecting group memberships, like race and gender. For example, in a scenario study, African-American female
professors were rated lower on legitimacy and competence than African-American male professors, and Caucasian
and Asian professors of both genders (Bavishi, Madera, & Hebl, 2010). In a study of teaching evaluations of actual
college professors, Reid (2010) found that racial-minority faculty members were rated more negatively than White
faculty, and that Black male instructors were rated especially poorly. Thus, participants are rating hypothetical and
real professors based on both their race and gender, although the reason for the different findings between these
studies is unclear.

Categorizing on the basis of intersections does not apply only to combinations of race and gender. Again referring
to the earlier stereotype of a white woman, we note that this is largely the stereotype of a middle-class

(White) woman. Compared to a hypothetical middle-class woman, Lott and Saxon (2002) found that a hypothetical
working-class woman was described more as crude, irresponsible, and meek. These results are similar to those of
an earlier study by Landrine (1985); she found that middle-class women were rated as more intelligent, ambitious,
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and warm, whereas lower-class women were described more as dirty, hostile, impulsive, and irresponsible.
Additionally, the stereotype of a “woman” does not apply to lesbian women who are rated more as masculine than
heterosexual women (Kite & Deaux, 1987). Thus, individuals may be categorized by others on the basis of their
intersecting identities, stereotyped according to these intersections, and treated correspondingly.

There is also some evidence that individuals—at least some individuals in some contexts—see themselves in terms
of intersecting identities. Research in this area is limited because quantitative research typically asks people to
report on single identities (e.g., race, sexual orientation) rather than intersections (e.g., being an Asian-American
lesbian). However, research by Settles (2006) found that Black women rated their “Black woman” identity as more
important than either their “Black” or “woman” identities. Additionally, Bowleg’s (2008) qualitative research on
Black lesbian women found that they often thought of themselves in terms of intersecting identities such as Black
female lesbian or Black lesbian.

Intersectionality and Multiple Group Memberships

According to intersectionality theory, membership in various social groups (e.g., gender, race, class, sexual
orientation) are interconnected and their meaning is fully understood only when all identities are considered in
relationship to one another (Cole, 2009). In this section, we discuss how memberships in multiple marginalized or
privileged groups lead individuals to have more negative or positive experiences, respectively. We also describe
intersectional invisibility, a theory detailing how multiple marginalized group memberships can sometimes render
individuals to be invisible and overlooked (Purdie-Vaughns & Eibach, 2008).

Double-jeopardy theory (Beal, 1970; D. K. King, 1988) applies an intersectional framework to propose that
individuals in two disadvantaged or marginalized groups will be atincreased risk for negative experiences, such as
poverty, victimization, and mental and physical health disparities. Jeffries and Ransford’s (1980) multiple-
jeopardy-advantage hypothesis extended the double-jeopardy model to specifically address belonging to three or
more groups and to account for the fact that individuals can belong to multiple marginalized or multiple privileged
groups, which affords individuals in those groups differential power, status, and resources. Both of these
hypotheses (double jeopardy and multiple jeopardy-advantage) posit that each identity (gender, race, social class,
sexual orientation) represents a status dimension and that individuals’ experiences are determined by their unique
placement on these intersecting dimensions. As such, examining a single status dimension will not adequately
account for one’s life circumstances and outcomes. Thus, these theories reflect intersectionality theory in at least
two ways: (1) they stress that one must consider individuals’ multiple group memberships, because intersecting
positions create unique experiences; and (2) they share a focus on experiences of those with multiple devalued
and disadvantaged group memberships seen in early intersectionality theory and research.

Landrine, Klonoff, Alcaraz, Scott, and Wilkins (1995) tested the multiple-jeopardy-advantage hypothesis by
examining a variety of factors including pay, interpersonal discrimination, and helping behaviors. For the multiple-
jeopardy-advantage hypothesis to hold, individuals occupying lower status on multiple groups (e.g., Black, women,
poor) should demonstrate the worst outcomes and those belonging to multiple high status groups (e.g., White,
male, upper class) should report the best outcomes/advantages. By extension, the multiple-jeopardy-advantage
hypothesis would also imply that those with mixed status (high status on one and low on another, e.g., White
women or Black men) would fall between the first two groups. In their research, Landrine et al. (1995) found that
women of color earned less than all other groups—supporting double jeopardy based on race and gender, and
indicating that women of color were more likely to also be poor (another low-status group). Their findings also
support multiple advantages because White men, regardless of age, earned more than members of any gender-
race-age comparison group. It is important to note that recent studies find that this pattern of results continues to
the present (Browne & Misra, 2003; Kim, 2006). Across studies of discrimination and attributions for success, the
results were conclusive for multiple advantage privileging White men, but the evidence for multiple jeopardy was
varied.

Given the mixed evidence, the authors concluded that the multiple jeopardy-advantage hypothesis was
too simplistic to explain the multiple jeopardy experienced by those occupying intersecting marginalized social
groups (Landrine et al., 1995). They note several limitations that may explain why multiple jeopardy, as opposed to
multiple advantage, is more complicated than the linear interaction effect proposed by the multiple-jeopardy-
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advantage hypothesis. First, the marginalized position of low-status groups is not equivalent. Thus, considering the
specific low-status dimensions is essential in understanding phenomena like discrimination. For example, the
nature, frequency, and severity of discrimination will vary if a woman is Black and gay versus if a woman is Black
and disabled. Although each holds membership in three low-status groups, the unique intersection of these
dimensions creates a social space that may differ considerably. Second, the multiple-jeopardy-advantage
hypothesis does not account for the ways in which contextual differences influence discrimination. Using the same
two women described earlier, the nature, severity, and frequency of the discrimination they face will differ if they
are looking for employment, applying for public assistance, asking strangers for directions, or going on a blind
date. Despite these limitations, double jeopardy and the multiple-jeopardy-advantage hypothesis can provide
useful heuristics for conceptualizing how intersecting identities deny or convey privilege to some and
disadvantage to others.

In the following sections, we review the literature related to the ways in which double and multiple jeopardy—
occupation in multiple devalued social groups—increase the likelihood that one will encounter a variety of stressful
life events (Benson, Wooldredge, Thistlethwaite & Fox, 2004; Frias & Angel, 2007). In particular, we examine how
intersections of gender, race, social class, and sexual orientation lead to differences in poverty levels, mental
health, and violence and victimization.

Multiple Social-Group Memberships and Poverty

There have been long-standing differences in the rates of pay across gender and ethnicity that persist to the
present (Gaeddert, 2011). Differences in income are further exacerbated when the lowest economic strata are
examined. Specifically, women are concentrated in the U.S. Bureau of Labor Statistic’s three lowest wage
occupations (Lichtenwalter, 2005), which translates into substantial gender inequality in poverty. The magnitude of
the poverty gap is widened substantially when ethnicity is considered in conjunction with gender, leaving many
more Black and Puerto Rican women living below the poverty line than other race-gender groups (Elmelech & Lu,
2004). Further, lesbian women of color typically earn less and are more likely to live in poverty than heterosexual
men and women, White lesbian women, and gay men of color (Dang & Frazier, 2004).

Given that rates of poverty are unequally distributed across the population, the host of negative outcomes
associated with living in poverty will also be distributed inequitably across groups. For example, women living in
poverty, particularly poor women of color, report higher rates of general stress (American Psychological
Association Task Force on Socioeconomic Status, 2007) and increased victimization, such as interpersonal
violence (Stith, Smith, Penn, Ward & Tritt, 2004), sexual coercion, and assault by landlords (Reed, Collinsworth, &
Fitzgerald, 2005; Short, 2008; Tester, 2008).

Multiple Social-Group Memberships and Mental Health Disparities

Being a member of a socioculturally marginalized group is associated with mental-health disparities thought to be
the result of their increased incidence of stressful events and discrimination (Klonoff, Landrine, & Campbell, 2000).
Namely, epidemiological studies have shown that women have higher rates of several psychological disorders
(e.g., depression, posttraumatic stress, anxiety) than men (Dambrun, 2007, Kessler, 2003; Sachs-Ericsson &
Ciarlo, 2000). Gay men and lesbian women also report increased rates of such disorders, compared to
heterosexual men and women (APA, 2007; Mays & Cochran, 2001); when they experience stress and victimization
based on their sexual orientation, they report even greater distress and impairment (Dunbar, 2006). Findings on
racial disparities in mental health have varied, with some finding lower rates of some disorders, such as
depression, among Hispanics and Blacks as compared to Whites, and other longitudinal studies demonstrating that
once developed, mood and anxiety disorders are more persistent and debilitating among these ethnic minority
groups (Breslau, Kendler, Su, Gaxiola-Aguilar, & Kessler, 2005). Similarly, those living in poverty not only have
higher rates of diagnosable conditions including schizophrenia, depression, and posttraumatic stress, but they are
also more likely to have multiple conditions simultaneously, which increases their severity and complicates
treatment (APA, 2007; Gilman, Kawachi, Fizmaurice, & Buka, 2002; Smith, 2005).

When examined via an intersecting lens of multiple group memberships, additional disparities emerge. For example,
studies comparing differences across race often overlook differences across both gender and race. Baker,
Buchanan, and Spencer (2010) noted that most studies on race and depression fail to note that Black women often
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report higher rates of depression compared to White women and men of any race because they do not analyze
across race-gender groups. Stress-related psychological disorders are higher among gay and lesbian people of
color, particularly if they live in poverty (APA, 2007; Bowleg, Huang, Brooks, Black & Burkholder, 2003; Mays &
Cochran, 2001). Similarly, victimization targeting both gender and race is associated with more severe
psychological and physical health concerns (Berdahl & Moore, 2006; Buchanan, Bergman, Bruce, Woods, &
Lichty, 2009; Buchanan & Fitzgerald, 2008; Moradi & Subich, 2003). In sum, the available body of research
indicates that marginalized social-group membership is associated with more stressful life events and more
negative mental-health outcomes, and that those with multiple intersecting marginalized group memberships are at
greater risk overall.

Social-Group Memberships and Violence and Victimization

Violence and victimization also vary as a result of the relative marginalization across social groups and can be
compounded for those belonging to multiple marginalized social groups. For example, women experience higher
rates of interpersonal trauma (e.g., domestic violence, rape) than do men (Tjaden & Thoennes, (2000), which is
associated with increased rates of posttraumatic stress, depression, and anxiety (Green et al., 2000; Kilpatrick et
al., 2003; Krupnick et al., 2004). Similarly, ethnic minorities report greater numbers of traumatic events compared
to Whites (Kalof, 2000), and sexual minorities are victimized at higher rates than are heterosexuals (Herek, 2009).
Any traumatic event has the potential to impair one’s well-being, but more frequent traumatic events and
experiencing a greater variety of traumatic interpersonal events is associated with increased harm (Green et al.,
2000; Krupnick et al., 2004). Research also supports that those who belong to intersecting marginalized groups are
atincreased risk of experiencing trauma and the trauma is more likely to target more than one marginalized
identity, which may be particularly destructive (K. R. King, 2003, Settles, 2006). For example, lesbian women of
color are targeted for severe forms of physical and sexual assault compared to other race-gender-sexual
orientation groups (Dunbar, 2006). Further, greater functional impairment has been found among lesbians of color,
potentially as a consequence of the more severe and violent forms of physical and sexual assault they often
experience (Dunbar, 2006).

Multiple Social Groups and Intersectional Invisibility

The Black women'’s studies anthology, All the Women Are White, All the Blacks Are Men, but Some of Us Are
Brave (Hull, Scott, & Smith, 1982) articulated the invisibility experienced by those who are located at the
intersections of multiple marginalized social identities. Intersectional invisibility (Purdie-Vaughns & Eibach, 2008)
is an additional model for considering the ways in which intersecting identities influence one’s experiences and
social position. This theory suggests that systems of oppression are sustained not only by elevating the status of
certain social groups, but also by rendering members of other groups invisible. Defining the standard person as
male (androcentrism), White (ethnocentrism), and heterosexual (heterocentrism) renders those that do not fit these
categories less powerful than those that do. Moreover, subordinate groups are typically defined by their category
of difference (from the norm or standard person) and then assumed to belong to normative groups across the
remaining categories. Thus, Blacks (who differ from Whites) are assumed to be heterosexual men, and women
(who differ from men) are assumed to be White hetereosexuals. As a result, those who belong to multiple
subordinate social groups (Black women, gay men of color, lesbian women) fail to meet the prototypes of either the
dominant groups or their respective marginalized groups, resulting in them typically being overlooked in popular
discourse and rendered invisible. Because this invisibility is related to the absence of prototypes for either of the
groups comprising their intersected identities, it is termed intersectional invisibility (Purdie-Vaughns & Eibach,
2008).

Intersectional invisibility is associated with disadvantages and advantages (Purdie-Vaughns & Eibach, 2008).
Invisibility silences the voices and needs of those with intersecting marginalized identities across broad historical,
cultural, political, and legal domains. This is manifested in historical invisibility when the experiences of group
members with intersecting marginalized identities are absent from or distorted in historical narratives
(Crenshaw, 1992). For example, Young and Spencer (2007) find that historical accounts of punishments inflicted on
slaves in the United States reflect the punishments inflicted on Black male slaves, but rarely describe the ways in
which punishments were both raced and gendered (such as raping or mutilating the breasts of Black female
slaves). Cultural invisibility reflects the fact that those with intersecting marginalized identities also find that
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cultural schemas and archetypes unfairly characterize and misrepresent them. For example, models of adolescent
development and well-being are based on prototypes of heterosexual teens and fail to address the development of
gay and lesbian young adults (Hunter & Mallon, 2000; Meyer, 2003). Similarly, models of development for sexual
minorities are based on a White, male prototype; thus gay adolescents of color are poorly represented (Jamil,
Harper, & Fernandez, 2009; Rosario, Schrimshaw, & Hunter, 2004), and the development of teen lesbians of color
is altogether absent.

Disadvantages related to invisibility are also evident in political advocacy and legal jurisprudence (Purdie-Vaughns
& Eibach, 2008). Political invisibility refers to the tendency of advocacy groups that serve marginalized people to
focus on their prototypical constituents (e.g., women’s movement focusing on White women’s needs) and overlook
unique needs of those with intersecting low-status identities (e.g., the needs of women of color). Advocacy groups
may justify these oversights by rationalizing that they need to focus efforts on issues that affect the entire group,
gains to the entire group will eventually improve the life circumstances of multiply marginalized group members, or
assume other specialty advocacy groups are already addressing their needs (Strolovitch, 2007). These
rationalizations result in litle or no advocacy specific to the needs of multiply marginalized group members, despite
claims that the advocacy group is serving all members of the larger subordinate group (Purdie-Vaughns & Eibach,
2008).

Legal invisibility refers to the variety of ways in which multiply marginalized people are poorly protected under the
law. This includes assumptions about who can be victimized, the appropriate behavior of crime victims,
discrimination statues that are ill-equipped to address claims based on more than one low-status category
(compound discrimination; Carbado, 2000), and the fact that those who belong to multiple low-status groups are
more likely to experience discrimination. Crenshaw (1991) found vast disparities in the prosecution and conviction
of rape trials based on the race of the assaulted woman. Specifically, sexual crimes against Black women were
investigated less rigorously, were less likely to be prosecuted and/or convicted, and, if convicted, the perpetrators
were sentenced less severely than similar crimes against White women (Campbell, Wasco, Ahrens, Sefl, & Barnes,
2001; Donovan & Williams, 2002; Neville & Hamer, 2001).

Looking at sexual-harassment legal jurisprudence, Black women have been overrepresented as plaintiffs in sexual-
harassment lawsuits, yet they continue to experience legal invisibility. Many of the first cases used to argue that
sexual harassment constituted a form of gender discrimination, which was protected under Title VIl of the Civil
Rights Act (1964, 1991) were brought forward by Black women (e.g., Barnes v. Costle, 1977; Meritor Savings Bank
v. Vinson, 1986). Nevertheless, evidence for race-gender bias continues at multiple levels including the informal
and formal reporting process (Herndndez, 2006), the types of discrimination charges that are considered
admissible, and the outcome of cases, with women of color receiving less satisfactory legal redress compared to
White women (Carbado, 2000).

Taken together, this implies that the marginalization of all women increases the likelihood that women of color will
be ignored rather than overtly oppressed, providing some limited protection. In sum, occupation in multiple
disadvantaged groups makes individuals vulnerable to negative experiences including those related to poverty,
mental health, violence, and invisibility. Next, we discuss the research on group identifications.

Group Identifications

Intersectionality theory stresses the importance of considering individuals’ multiple group memberships and
multiple identities. The literature to date on individual and multiple social identities has focused on the benefits of
identification as well as the potential for multiple identities to be in conflict with each other. In order to lay the
groundwork for the more limited research on multiple identities, we begin with a discussion of the theory and
research on single group identifications. Next, we describe how these theories and others have been extended in
research on multiple identities and the development of models of multiple group identifications. We draw on and
integrate research that examines individuals’ simultaneous identification with groups based on different
social-category memberships (e.g., gender and profession; race and gender) with research that examines their
identification with multiple groups within the same social category (e.g., Asian and American cultural identities;
White and Black racial identities).
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Social-Group Identifications and Psychological Well-Being

Theorists in the area of social identity have suggested that one key motivational factor that leads individuals to
identify with social groups is that doing so enhances their self-esteem (Hogg, 2006). Part of the reason that social-
group identification is thought to be associated with higher self-esteem is that identity formation produces a feeling
of commitment and attachment to other members of the social group (Stets & Burke, 2000). Research generally
supports the theorized positive association between social-group identification and psychological well-being
(although there are some exceptions) for various types of identities. For example, studies have found that Black
women and Latinas who were more identified with their racial or ethnic group report lower levels of depression and
higher self-esteem (French & Chavez, 2010; lturbide, Raffaelli & Carlo, 2009; Settles, Navarrete, Pagano, Abdou, &
Sidanius, 2010). Similarly, women who were more identified with their gender reported more satisfaction with life
and higher self-esteem (Schmitt, Branscombe, Kobrynowicz, & Owen, 2002; Settles, 2004). Women with a stronger
lesbian identity reported more satisfaction with life (Fingerhut, Peplau, & Ghavami, 2005), and lesbian women, gay
men, and bisexual individuals who felt more positively about their sexual minority identity reported higher self-
esteem and life satisfaction as well as less depression (Mohr & Kendra, 2011).

In addition to social-group identification being directly associated with positive psychological outcomes,
researchers have theorized that identifications can benefit psychological well-being through mediating and
moderating roles. In particular, identity has been proposed to mitigate individuals’ experiences of mistreatment,
including prejudice, discrimination, and other forms of group-based devaluation and stress. The rejection
identification model (Branscombe et al., 1999; Schmitt et al., 2002) proposes that increased group identification is
a consequence of experiences of group-based discrimination. In turn, group identification is associated with
greater psychological well-being; because identification often leads individuals to emphasize the positive features
of their group, self-esteem and self-worth are increased (Branscombe, Schmitt, & Harvey, 1999; Tajfel & Turner,
1986). There is research that supports the relationships proposed by the rejection identification model. Studies
have found that gender identification mediates relationship between psychological well-being and both group
discrimination (Schmitt et al., 2002) and personal discrimination (Bourguignon, Seron, Yzerbyt, & Herman, 2006).
Similarly, Branscombe and colleagues (1999) found that for African-Americans, perceived prejudice toward
African-Americans was related to higher racial identification, which was related to positive psychological outcomes.
These studies suggest that group identification may be a means of coping with the negative effects of experiencing
discrimination and prejudice.

The buffering hypothesis (e.g., Sellers, Copeland-Linder, Martin, & Lewis, 2006; Yip, Gee, & Takeuchi, 2008)
suggests that group identification buffers individuals from the negative impacts of discrimination and prejudice.
Specifically, the theory proposes that the experience of group-based mistreatment will be related to more negative
psychological outcomes for those individuals with low group identification (i.e., those who do not place importance
on their group membership). In contrast, group-based mistreatment will not impact the outcomes of highly identified
individuals. This theory views group identifications as providing members with resources to cope with various types
of group-based stressors (Sellers & Shelton, 2003). In support of this theory, Sellers, Caldwell, Schmeelk-Cone, and
Zimmerman (2003) found that discrimination was related to higher psychological distress for African-American
adolescents with low or moderate racial identification. However, discrimination and distress were unrelated for
individuals who were highly identified with their racial group. Similarly, Neblett, Shelton, and Sellers (2004) found
that discrimination was linked to depression, stress, and anxiety for weakly identified African-Americans, but
discrimination was unrelated to psychological outcomes for highly identified individuals. Focusing on gender, Sabik
and Tylka (2006) found that the relationship between experiences of sexism and women’s disordered eating was
weakened only for those women with greater feminist identification. Rederstorff, Buchanan, and Settles (2007) also
found that for White women with more feminist attitudes (i.e., greater feminist identification), the relationship

between sexual harassment and psychological distress was buffered compared to White women with more
traditional gender attitudes (i.e., lower feminist identification).

Despite the evidence of the protective buffering role of identity, some studies find that group identification
exacerbates the relationship between negative experiences and subsequent psychological outcomes. Thoits
(1991) suggested that negative events related to important identities are more threatening to one’s sense of self
compared to negative events associated with less-important identities. Thus, disruptions in important identities may
intensify negative outcomes because they threaten the individual’s self-concept. McCoy and Major (2003) found
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that women low in gender identification experienced less depressed emotion and higher self-esteem if they were
able to attribute a negative performance evaluation to a male evaluator’'s sexism than when they could not do so.
However, for women high in gender identification, depressed mood and self-esteem were not buffered by
attributions to sexism. Similarly, lturbide and colleagues (2009) found that for Mexican-American college females,
greater acculturative stress was related to more depressive symptoms only for women with a more central ethnic
identity. In addition, Yip and colleagues (2008) found that for U.S.-born Asian individuals, whether ethnic identity
was a buffering or exacerbating factor depended on the age of the individuals. Specifically, for those between 31
and 40 years or between 51 and 75 years, ethnic identity increased the negative effect of discrimination on mental
health, perhaps because these are times of identity renegotiation. However, for those between 41 and 50, when life
is relatively stable, ethnic identity buffered the impact of discrimination on mental health. Thus, group identification
may act as a protective factor or a vulnerability factor in the relationship between negative group-based
experiences and psychological outcomes; however, it is unclear when identification will play either role.

The discounting hypothesis (Crocker & Major, 1989) proposes that group identification is related to attributing
negative events to discrimination or prejudice in specific situations. In this way, individuals who are highly identified
with their group can discount negative treatment they experience as being a result of the prejudice of others rather
than resulting from a negative or undesirable aspect of the self. Thus, the discounting hypothesis suggests that
being able to view one’s mistreatment as being a function of one’s group membership may have positive outcomes
for psychological well-being because the individual is able to make an external (rather than internal) attribution for
mistreatment. In support of this model, research finds that when women attribute negative outcomes or feedback to
sexism rather than to some internal cause (e.g., their own lack of ability), they report higher self-esteem and less
depression (Major, Kaiser, & McCoy, 2003; Major, Quinton, & Schmader, 2003). Additionally, Major and colleagues
(2003) found that women who are more identified with their gender are more likely to make attributions to sexism.
Together, these studies offer support for the pattern of relationships proposed by the discounting hypothesis.

Thus, although membership in certain marginalized social groups and holding certain intersectional positions can
lead women to experience more mistreatment and negative outcomes, group identification may sometimes protect
individuals against the negative effects that can come with these marginalizing experiences. Researchers have
offered various explanations for the protective effects of group identification, most of which may operate
simultaneously. For example, Bourguignon et al. (2006) proposed that identification with other marginalized group
members may help individuals to feel less isolated, particularly with respect to negative group-related experiences,
like discrimination (Bourguignon et al., 2006). Others have suggested that group identification may facilitate
information sharing and provide role models who assist individuals in developing a wider range of coping
mechanisms to use when dealing with group-based mistreatment (Frable, Platt, & Hoey, 1998; Sellers et al., 2003).
Further, because identification provides individuals with a sense of connection to others, it may permit group
members to focus on positive aspects of the group in the face of prejudice (Sellers & Shelton, 2003). Finally,
identification with marginalized groups may increase the likelihood that individuals will attribute negative
experiences to the bias of others rather than to an internal, personal characteristic (Crocker & Major, 1989).

Applying Social Identity Research to Multiple Social-Group Identifications

Despite the abundant research on single identities, individuals simultaneously hold multiple identities that interact
and intersect with each other to influence outcomes. In recognition of this fact, the rejection-identification model
and the buffering hypothesis, which were developed to explain identification with single social groups,

have been expanded in research on identification with multiple social groups. Jasinskaja-Lahti, Liebkind, and
Solheim (2009) proposed the rejection-disidentification model, building on the rejection-identification model
(Branscombe et al., 1999). The rejection-disidentification model proposes an identification process for individuals
who have multiple groups with which they identify, such as biracial individuals (who identify with two racial groups)
or immigrants (who identify with two national/cultural groups). The model suggests that when individuals are
discriminated against by one of their in-groups, they may respond by disidentifying with that group and maintaining
or increasing their identification with an alternate in-group. In their longitudinal research, Jasinskaja-Lahti et al.
(2009) found that immigrants who experienced discrimination in their new country disidentified with that national
identity but maintained their ethnic (i.e., country of origin) identity. Consistent with these results, other correlational
research has found that immigrants in a multinational study who reported more ethnic discrimination reported a
combination of characteristics that included high ethnic identification and low national identification (Berry,

Page 10 of 24

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). (c) Oxford University Press, 2014. All Rights
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in Oxford
Handbooks Online for personal use (for details see Privacy Policy).

Subscriber: Oxford University Press - Master Gratis Access; date: 09 February 2015



Multiple Groups, Multiple Identities, and Intersectionality

Phinney, Sam, & Velder, 2006).

Other research has examined the buffering hypothesis in relation to the dual identities of women scientists. In a
sample of female-scientists, Settles, Jellison, and Pratt-Hyatt (2009) examined the protective role of the woman and
scientist identities following experiences of interference between their woman and scientist identities, a multiple-
group-related stressor. They found that interference was related to greater depression for women who decreased
their level of gender identification over a two-year period of time; in contrast, interference was unrelated to
depression two years later for women who increased their gender identification over time. They found a similar
buffering pattern for change in scientist identification. Specifically, although interference was related to lower self-
esteem for women who became less identified as scientists two years later, interference and self-esteem were
unrelated for women who became more identified as scientists over time. Thus, increased identification with either
group played a protective psychological role against conflict between the two identities.

Other work by Shih and colleagues illustrates that outcomes may depend on which of one’s multiple identities are
salientin a particular situation. In a study of Asian-American women, Shih, Pittinsky and Ambady (1999) found that
those who had their Asian identity made salient performed best on a math test, whereas those who had their
woman identity made salient performed worst (and those with no identity made salient performed in-between). Yet,
when the study was performed in Canada, where the stereotype that Asians are good at math is weaker than in the
United States, results indicated that although Asian Canadian women who had their woman identity made salient
still performed the worst, those who had their Asian identity made salient also performed worse than the control
group. These results and others suggest that making an identity associated with a positive stereotype salient may
be an adaptive strategy that leads to positive outcomes (Shih, Sanchez, & Ho, 2010).

Multiple Social-Group ldentifications: Conflict versus Harmony

In the past two decades, researchers have begun to attend seriously to the complexity of multiple- group
identifications and to acknowledge the importance of individuals’ multiple social positions. Yet, rather than focusing
on how these multiple group memberships create unique social experiences, these theories and models have
focused on how multiple identities may be organized and integrated by the individual. For example, Settles, Sellers,
and Damas (2002) distinguished between whether student-athletes organized their two identities as separate (e.g.,
student and athlete) versus integrated (e.g., student-athletes). A component of these theories and models typically
includes the extent to which the multiple identities conflict with each other or are integrated in a more positive
manner (in terms of individuals’ psychological outcomes). Identity conflict, or interference, occurs when individuals
have difficulty enacting or meeting the expectation of two identities (Settles, 2004; Settles et al., 2002). When
identities are in conflict, the individual perceives them as incompatible or in opposition to each other (Sacharin et
al., 2009). In contrast, when identities facilitate each other—that is, enactment of one identity makes enactment of
the other identity easier, then identity harmony (Brook, Garcia, & Fleming, 2008) or identity integration (Sacharin et
al., 2009) occurs. Integrated identities, those that are in harmony with each other, are perceived to be compatible
(Sacharin et al., 2009).

Research has consistently found that identity conflict/interference is associated with negative outcomes for a
variety of identity combinations. For example, Settles and colleagues (2002) found that interference
between the student and athlete identities was related to greater stress and depression. In a study of Black women,
Settles (2006) found that interference in the Black identity from the woman identity was related to lower self-esteem
and greater depression. Interference between the woman and scientist identity has also been associated with
negative outcomes, including higher depression, lower self-esteem, and lower science performance perceptions,
concurrently (Settles, 2004) and two years later (Settles et al., 2009). Research of individuals’ constellation of
multiple identities, rather than specific combinations of identities, Brook et al. (2008) found that greater identity
harmony was related to greater psychological well-being. In another study of identity constellations, Settles,
Jellison, and Poulsen (2013) found that individuals’ evaluations of their identities as providing them with more
resources than costs was related to greater psychological well-being.

Various explanations have been offered to account for the negative association between conflict/interference
between identities and negative psychological outcomes. Identity conflict/interference may threaten an individual’s
sense of self if multiple aspects of the self create a sense of disorganization (Thoits, 1991). Interference/conflict
may also reduce the use of effective coping strategies (Cooke & Rousseau, 1984) in part because it overtaxes
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individuals’ cognitive resources (Fried, Ben-David, Tiegs, Avital, & Yeverechyahu, 1998). Others have expanded
this idea to theorize that conflicting identities make cognitive frame switching more difficult (e.g., Sacharin et al.,
2009). Cognitive frame switching is the process of switching lenses through which the world is viewed; depending
on the situational context, different identities comprising the self-concept may become more salient (Sacharin et
al., 2009).

Multiple Social-Group ldentifications: Integrative Theories and Models

Models have been offered to explain different ways that individuals might cognitively and psychologically organize
multiple identities. Roccas and Brewer (2002) proposed a model of multiple identity complexity thatincludes four
possible ways in which two social identities might be organized for an individual. Two identities may be intersected
such that they create a unique compound group (e.g., middle-class lesbian). Alternatively, two identities may be
merged in an additive manner (e.g., middle-class and lesbian). A third possibility is that one of the identities may
dominate the other, such that only one of the identities is considered primary (e.g., lesbian). With
compartmentalization, both of the identities are important components of the self but are separate from each other
so that only one is activated at a time, depending on the social context (e.g., middle-class or lesbian depending on
the situation). Roccas and Brewer (2002) note that these four types of multiple identity organization can be placed
on a continuum in terms of their cognitive complexity or the extent to which potentially conflicting beliefs and
values of identities are differentiated (i.e., recognized) and integrated (i.e., resolved). According to Roccas and
Brewer (2002), intersecting identities are the least complex because differentiation is absent. At the other end,
merged identities are the most complex because there is both differentiation and integration of potential conflicts
between identities. Domination is the second least cognitively complex because any conflict between identities is
suppressed and only the primary identity is acknowledged. Compartmentalized identities are the second most
cognitively complex, because they permit differentiation but not integration of the identities. Roccas and Brewer
(2002) note that these types of organization are not fixed; rather individuals may use different types of multiple
identity organization at different times in their lives.

Amiot, de la Sablonniere, Terry, and Smith (2007) proposed a model to explain how individuals come to integrate
multiple identities into the self. Following the process of categorizing multiple groups, the identities will become
compartmentalized within the self; thatis, individuals perceive themselves as belonging to both groups. At this
stage, differences and distinctions between the groups are highly salient and the identities are not yet activated
simultaneously. After compartmentalization, identities will become integrated in the final stage of multiple identity
development. At this stage, individuals are aware of conflicts between identities but also can see links and
similarities between identities. For positive psychological outcomes to result, individuals must be able to
differentiate their identities while also integrating them into a coherent sense of self. Conflicts between identities
can be resolved in one of two ways: the individual could develop a superordinate identity that reconciles the
conflicts or the individual could recognize that the “conflicting” components of each identity contribute positively
to her sense of self.

The process proposed by Amiot et al. (2007) overlaps somewhat with that proposed by Roccas and
Brewer (2002). In both models, compartmentalization involves differentiation between two identities that are both
felt to be important aspects of the self but that are not activated simultaneously. Their theories regarding the
integration of identities differ somewhat because Amiot et al. (2007) view integrated identities as those in which
both differentiation and resolution have taken place. Conversely, although Roccas and Brewer (2002) share this
view of merged identities, they do not believe that intersected identities have these properties. However, Amiot et
al. (2007) break integration into two types—restrictive integration and additive integration—which map onto Roccas
and Brewer’s (2002) conceptualization of intersection and merger, respectively. In both models, restrictive
integration and intersection represent intersection as conceptualized by the feminist and sociologist literature. That
is, the multiple identities are combined such that a unique identity is created. This produces a smaller in-group
(e.g., only middle-class lesbians) than do additive integration or merger in which the in-group is comprised of
everyone who belongs to both identities (e.g., all middle-class people and all lesbians). Both models view
intersected or restrictively integrated identities as creating more in-group favoritism and out-group discrimination
and prejudice than merged or additively integrated identities.

Although several models include the possibility of identities being intersected (Amiot et al., 2007; Roccas & Brewer,
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2002), these theories have not considered intersecting identities in the way suggested by intersectionality theory
(e.g. Cole, 2009). For example, Roccas and Brewer (2002) focus on how various forms of identity organization,
including intersection, lead to attitudes about the out-group. Those with intersecting identities are theorized to be
the least cognitively complex and engage in the most out-group bias. An intersectional perspective, however,
would also emphasize how individuals see themselves in terms of their multiple identities as well as focusing on
how intersected positions lead individuals to be treated in particular ways depending on the devaluation or
privilege of their group memberships. In addition, existing models do not consider that some social-group
memberships are more likely to become identities than others. Specifically, marginalized groups are more likely to
be targets of discrimination and prejudice; as a result, these group memberships may become identities because of
their heightened and repeated salience. Supporting this idea, qualitative research has found that individuals who
hold multiple marginalized group memberships thought of themselves in terms of their marginalized identities before
those that are privileged (Jones, 2009). Thus, it may be that multiple marginalized group memberships may become
multiple identities that form the basis of intersected position (e.g., Black woman) more so than multiple privileged
group memberships (e.g., White man).

These models also propose that individuals with intersected identities have a smaller in-group than individuals who
integrate their identities in another way, such as with additive integration of identities (Amiot et al., 2007) or with
merger (Roccas & Brewer, 2002). This assumes that individuals who see themselves in terms of an intersected
position cannot simultaneously identify with the groups that comprise the intersection. For example, an Asian-
American immigrant who sees herself as a “hyphenated” (i.e., intersected) individual may also identify as Asian
and as American. Thus, although she may have a special affinity for other Asian-Americans, she may consider all
Asian and Americans as in-group members. Such a conceptualization is consistent with a hierarchical model of
identity that assumes some identities are more important than others but that many different identities may
comprise the self-concept (Hogg, 2003).

Whereas the models proposed by Roccas and Brewer (2002) and Amiot et al. (2007) focus on the organization and
integration of multiple identities related to different types of group memberships (e.g., gender and work identities;
racial and gender identities), other models explain how individuals integrate identities of the same type (e.g.,
multiple racial or multiple cultural identities). Benet-Martinez and colleagues have proposed a model of bicultural
identity integration to explain the acculturation experiences of immigrants (e.g., Benet-Martinez & Haritatos, 2005;
Chen, Benet-Martinez, & Bond, 2008). This model explains biculturalism, the perceived compatibility and
internalization of two cultural groups, as resulting from two cultural factors (Benet-Martinez & Haritatos, 2005).
Cultural conflict refers to the degree to which the two identities are perceived by the individual to be in conflict
versus in harmony. Cultural distance refers to the degree to which the individual compartmentalizes versus
integrates (“hyphenates”) their two cultural identities. Individuals with high bicultural identity integration are those
with low cultural conflict and low cultural distance. That is, they view their cultural identities as integrated
and in harmony. Cheng and Lee (2009), drawing upon the bicultural identity integration model, created the
multiracial identity integration model to explain the experiences of biracial and multiracial individuals. The
multiracial identity integration model has the same two components—conflict and distance—as the bicultural
identity integration model. Whereas high identity integration is most like Roccas and Brewer’s (2002) merger, low
identity integration is most like compartmentalization.

Research has found that biracial individuals (Asian/White and Black/White) with higher identity integration report
greater self-concept clarity (Lou, Lalonde, & Wilson, 2011). Other studies have found that bicultural individuals with
higher identity integration display more creativity in tasks related to their multiple cultures, such as Asian-
American’s creation of dishes using both Asian and American ingredients (Cheng, Sanchez-Burks, & Lee, 2008).
Additionally, when individuals integrate their identities, they “assimilate” better (Sacharin et al., 2009), that is they
can more easily switch between the identities. However, when identities are cognitively separate, there is greater
difficulty in cultural frame switching. Further, research by Chao, Chen, Roisman, and Hong (2007) found that
bicultural individuals with more essentialist beliefs about race (i.e., beliefs that race is a meaningful category based
on biological differences that confer specific properties) had more difficulty engaging in cultural frame switching.
Other research, however, highlights the positive aspects of having low bicultural identity integration. Specifically,
those lower in bicultural identity integration were more likely to resist group consensus in a judgment task,
especially when the group judgment is incorrect (Mok & Morris, 2010). This is attributed to the tendency of those
low in identity integration to engage in contrast responses to cultural norms.
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Support has also been found for the proposed two dimensions of identity integration. For example, in a study of
Chinese Americans, greater (bi)cultural conflict was found to be predicted by experiences of discrimination and
difficult social interactions related to language and cultural expectations (Benet-Martinez & Haritatos, 2006).
Greater (bi)cultural distance was related to feelings of cultural isolation and less competence in both cultures
(Benet-Martinez & Haritatos, 2006). Additionally, greater multiracial pride has been associated with less distance
between one’s racial groups (Cheng & Lee, 2009). In sum, single and multiple identities often have a positive effect
on psychological well-being. As discussed by various models and theories, perceiving one’s multiple identities as
having less conflict and greater integration makes positive outcomes especially likely. Following, we discuss
additional ways in which an intersectional perspective can be applied to multicultural identities and considerations
raised by intersectionality regarding multicultural identities.

Future Directions, Considerations, and Applications of an Intersectional Approach to Multiple Group
Memberships and Identities

Some questions are listed in this section that we feel remain with respect to multiculturalism, multiple group
memberships, and multiple identities. Our questions are informed by intersectionality theory and reflect ways in
which this theory can contribute to the current thinking on multiculturalism, multiple group memberships, and
multiple identity integration.

1. How are processes related to multiple group memberships and multiple group identifications similar and
different for specific combinations of groups/identities?

One important issue for theorists to consider is whether processes related to group memberships, identity
integration, and intersections are the same or similar for different combinations of identities. Research has noted
that biracial individuals are perceived and stereotyped differently than monoracial individuals. Research by
Sanchez and Bonam (2009) examined perceptions of hypothetical college applicants who were Black/White and
Asian/White biracial individuals as compared to the corresponding monoracial groups. They found that Black/White
individuals were perceived as less warm than Black individuals and White individuals, and Asian/White individuals
were perceived as less warm and less competent than Asian individuals and White individuals. For both groups, the
biracial individuals were viewed as less worthy of a minority scholarship than the corresponding monoracial
minority. Further, although Sanchez and Bonam (2009) found that biracial individuals responded to negative
feedback with decreased self-esteem when they disclosed their race, Shih, Bonam, Sanchez, and Peck (2007)
found that biracial Asian/White individuals were less susceptible to racial stereotypes and more likely to believe
that race is a social construction than monoracial individuals. Further, biracial women of various
compositions are perceived to be exotic and sexually promiscuous (Root, 2004). There is also some theory to
suggest that individuals with different biracial compositions are also viewed differently from each other. Wu (2002)
notes that the pattern of interracial marriages is such that more Black men marry White women than the opposite,
and more White men marry Asian women than the opposite. He suggests that these patterns reflect a racial
hierarchy in which Whites are at the top, Asians are below them, and Blacks are below both groups. Thus, one
might expect White/Asians to be perceived more positively than White/Blacks, and both groups viewed more
positively that non-White biracial combinations. Thus, research in this area might investigate similarities and
differences in identity processes, not only for multiracial individuals with different racial compositions, but also for
individuals with different combinations of cultural backgrounds and those with different identity combinations
unrelated to race and culture.

2. How are multicultural, multiracial, and multiple identity individuals categorized? What are the
implications of problems with their categorization by perceivers?

Perceptions of bicultural and multicultural individuals, as well as individuals with other combinations of multiple
identities, depend on how they are categorized. For multiracial individuals, categorization depends on how well
their phenotypic characteristics (e.g., hair type, skin coloring) and behavior (e.g., language) fit the prototype of an
individual from one or more racial groups. Researchers have noted that multiracial individuals challenge
perceiver’s ideas about race and the extent to which it is biologically based or socially constructed (e.g., Shih et
al., 2007; Wu, 2002). To the extent that multiracial individuals are difficult to categorize, they may cause
discomfort in perceivers, which may, in turn, lead perceivers to distance themselves from the multiracial
individuals. This may account for the social isolation that monoracial individuals perceive to be characteristic of
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multiracial children (Jackman, Wagner, & Johnson, 2001).

For multicultural but monoracial individuals, such as Asian immigrants to the United States or American-born Asian
individuals, the difficulty in categorization by perceivers may be whether the Asian-American person is
“American.” Perceivers may experience discomfort because they are uncertain whether the Asian-American
individual will speak English well, will hold Asian or American values, and so on. Cheryan and Monin (2005)
observed that this “identity denial” applies to any non-White person who does not fit the prototype of American.
Specifically, they found that Asian Americans, African Americans, and Hispanic Americans were all perceived by
White participants to be less American than White Americans. Follow-up studies of Asian-Americans indicated that
they responded to identity denial with attempts to reassert their American identity through displays of American
cultural knowledge and practices.

Finally, for individuals with multiple identities of different types (e.g., Black women, female scientists, gay Latinos),
the difficulty others have in categorizing them may depend largely on the visibility of their identities and the
accessibility of stereotypes regarding intersecting identities. Consistent with the first idea, Jones (2009) found that
individuals with visible and invisible marginalized identities realize they are “different” from the mainstream, but do
so in different ways. Specifically, those with visible marginalized group memberships (e.g., racial minorities) felt
different because of their different treatment by others, presumably based on how they are categorized. In
contrast, those with invisible marginalized group memberships (e.g., sexual minorities) felt different internally rather
than having their difference reflected by outsiders. In terms of stereotype accessibility, Goff et al. (2008) found that
individuals were less accurate in guessing the gender of Black female faces than they were in guessing the gender
of Black male faces and White female faces. The researchers attribute this to the fact that individuals associate
Black with male, such that it is more difficult for them to correctly identify the gender of Black females. Thus, how
identities, cultures, and racial group memberships appear to others may impact how individuals are categorized,
stereotyped and treated, and the extent to which others avoid social interactions with these individuals.

3. What is the impact of multiple disadvantaged identities/groups versus combinations with both privileged
and devalued identities/groups?

Researchers should also consider whether identity intersections are comprised of multiple disadvantaged identities
versus a mix of advantaged and marginalized identities (versus multiple privileged identities; Cole, 2009; Shields,
2008). We note that much of the research on biculturalism and biracial identities has examined processes for
individuals with one valued identity and one devalued identity (e.g., Asian-American bicultural individuals;
Black/White biracial individuals). In contrast, the work on multiple identities and identity conflict has
examined multiple devalued identities (e.g., Black women) and combinations in which some identities are valued
(e.g., women scientists). When one’s identities differ in status, this status inconsistency may lead individuals to
employ different types of integration strategies than when one’s identities share a devalued status. For example,
when multiple identities are devalued (e.g., Black lesbian, Black/Mexican) the individual may be likely to embrace
both in an intersected manner, particularly because awareness of issues of inequality related to one marginalized
group membership may lead to an awareness of inequality related to other marginalized groups and their
intersections. This double consciousness (or multiple consciousnesses; Gay & Tate, 1998; Rederstorff et al., 2007)
may be greater for those with multiple devalued group memberships and identities.

However, when one or more group membership has higher status than others, individuals may be motivated to
identify more strongly with some groups than others. Interestingly, the processes in this case seem to differ
depending on whether one is considering multiple racial groups, multiple cultural groups, or multiple identities of
different types. Because of the historical and cultural meaning of race, as well as its visibility, there is pressure of
multiracial individuals to identify with their minority group—the group with the lowest social status, or more recently
as multiracial (Root, 2004). For multicultural individuals, there are a range of possible integration processes that
have been discussed at length within the acculturation literature (e.g., Berry et al., 2006), including identifying
more with one identity than the other or integrating both into one’s sense of self. A range of options may also exist
for individuals with multiple identities from different categories. For individuals who want to be seen as legitimate
members of a valued group, downplaying or disidentifying with the devalued group may achieve this aim. However,
for individuals more identified with their devalued group, they may instead choose to maintain both identifications,
either by intersecting them or embracing them in a compartmentalized manner. Clearly this is a complicated issue
that needs further elucidation.
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4. What are the situational influences on the salience and expression of group memberships and
identities?

Another consideration is whether individuals’ organization of their identities is static. Most conceptualizations make
allowances for the possibility that the organization of identities may change over time or under certain conditions.
For example, Nguyen and Benet-Martinez (2007) argue that individuals with bicultural identity integration may
employ different aspects of each identity in different contexts, such as a Mexican-American choosing to speak
English in most situations but holding Mexican values and preferences at the same time. We extend such
arguments to suggest that individuals might use their intersected identity as the lens through which they view the
world in some situations, but in other situations they might be more strongly influenced by the individual identities
comprising the intersection. An example would be a Black woman who frequently sees the world as a Black-
woman, but at times employs the specific lens associated with being Black and other times sees the world in terms
of gender. Similarly, we note that individuals typically hold more than two identities; thus, they may have different
intersections activated in different contexts. This would be reflected in an individual moving between different
constellations of identities, such as Black woman, female scientist, Black scientist, upper-class mother, and so on.
Alternatively, certain identity intersections may be core to the self-concept such that they are always activated but
additional identities may also become salient in different situations. Finally, the different patterns described earlier
may vary at the level of the individual. Clearly this is an area in which research could be very productive and
informative.

5. How can the consideration of social contextual and historical factors inform our understanding of
multiple groups and multiple identities?

More generally, research on multiple groups, multiple identities, and multiculturalism should incorporate a greater
consideration of social contextual and historical factors that impact perceptions of individuals with multiple
identities, races, or cultures, their societal status and power, and how these things influence their treatment and
opportunities. For example, we can consider the fact that attitudes about Black/White biracial individuals are
related, in part, to the rape of Black female slaves by White slave owners. This resulted in Black individuals who
varied in skin tone and also in the privileges they were afforded during slavery (Hunter, 2005). This history persists
today in favoritism toward Blacks with lighter-skin tone (and other less phenotypically Black characteristics), such
as their being less stereotyped with the negative characteristics assigned to Black people (e.g., lazy,
unintelligent; Maddox & Gray, 2002), and receiving less discrimination (Klonoff & Landrine, 2000). However,
although lighter-skinned Black women are perceived as more attractive than darker-skinned Black women (Hill,
2002), they are also more likely to be socially ostracized by other Black people (Hunter, 2005). These types of
differences within the group of biracial Black/White individuals, and between biracial men and women, are
important aspects of an intersectional perspective that should be considered, because they impact stereotyping,
categorization, treatment, self-identification, behavior, and psychological outcomes.

Conclusion

Intersectionality theory can help researchers and theorists to expand their ideas about social-group memberships
and social-group identifications. Intersectionality notes that we can only understand how belonging to a particular
group shapes individuals’ life experiences by considering their other group memberships simultaneously. As
described earlier, some devalued group memberships tend to co-occur, resulting in cumulative disadvantage for
individuals with those intersecting identities. In contrast, because identification with groups—even those that are
devalued—often has a positive impact on psychological well-being, multiple identifications may promote positive
psychological outcomes for individuals. At the same time, some identity combinations create conflict and
subsequent negative psychological well-being, often because the identities have different stereotypes, norms, and
expectations associated with them. This is true for multiple identities of the same type (e.g., Asian and American
are both cultural identities) and multiple identities of different types (e.g., woman and scientist). Thus,
intersectionality theory speaks to multiculturalism and cultural conflict. To date, models seeking to describe how
identities are organized have focused on how intersecting identities might influence intergroup relations rather than
how intersecting identities might influence self-conceptions and individual meaning making. There are numerous
questions that remain to be addressed in this area, and, thus, there are tremendous opportunities for scholars to
further consider how power, social position, and social hierarchies influence multiple social-group memberships
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and multiple social-group identifications.
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We contribute to a current debate that focuses on whether individuals with more than one subordinate iden-
tity (i.e., Black women) experience more negative leader perceptions than do leaders with single-subordinate
identities (i.e., Black men and White women). Results confirmed that Black women leaders suffered double
jeopardy, and were evaluated more negatively than Black men and White women, but only under conditions
of organizational failure. Under conditions of organizational success, the three groups were evaluated compa-

f:;/c‘?;orrsﬁ'p rably to each other, but each group was evaluated less favorably than White men. Further, leader typicality,
Diversity the extent to which individuals possess characteristics usually associated with a leader role, mediated the in-
Double jeopardy direct effect of leader race, leader gender, and organizational performance on leader effectiveness. Taken to-
Race gether, these results suggest that Black women leaders may carry a burden of being disproportionately
Gender sanctioned for making mistakes on the job.

Intersectionality

© 2012 Elsevier Inc. All rights reserved.

Over the past few decades, the interest in studying female and racial
minority leaders has increased significantly. The perceived incompati-
bility between the female gender role and the leader prototype, which
has been traditionally defined as masculine, has been shown to have
deleterious effects for women when their leadership capabilities are
evaluated (e.g., Eagly, Johannesen-Schmidt, & Engen, 2003; Eagly &
Karau, 1991, 2002; Heilman, Block, Martell, & Simon, 1989; Schein,
1973). Similarly, studies have shown that Blacks are generally perceived
as less effective leaders than Whites because negative stereotypes are at
odds with expected leadership characterizations (Beatty, 1973; Ford,
Kraiger, & Schechtman, 1986; Greenhaus, Parasuraman, & Wormley,
1990; Knight, Hebl, Foster, & Mannix, 2003; Powell & Butterfield,
1997). Because White men are generally viewed as typical leaders
(Rosette, Leonardelli, & Phillips, 2008), nearly all previous research
that has focused concurrently on diversity and leadership has compared
White men to White women when considering gender, and has com-
pared White men to Black men when considering race. Moreover, the
overwhelming majority of this research has shown that White men
have clear advantages over both groups when perceptions of leadership
are considered. To date, little research has explicitly investigated how
leadership perceptions differ for individuals with dual-subordinate
identities (i.e., Black women).
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The current study sought to fill that gap and examine whether
leader perceptions vary as a function of single- versus dual-subordinate
identities. Specifically, our focal question is the following: How do
Black women leaders fare relative to Black men leaders or White
women leaders? One possibility is that Black women leaders fare
worse than either Black men or White women because they possess a
dual- as opposed to single-subordinate identity. The term double jeopar-
dy has been used to describe the heightened disadvantage of Black
women due to the adverse consequences of the Black and female subor-
dinate identities (Almquist, 1975; Beale, 1970; Bowleg, 2008; Crenshaw,
1989; Epstein, 1973; Settles, 2006). This double jeopardy perspective is
consistent with recognition-based processes of leadership which focus on
the extent to which the characteristics of a particular target are congru-
ent with the characteristics of a typical leader (Lord & Maher, 1991).
That is, leader typicality comprises the modal or central tendencies of a
leader and those targets whose characteristics are consistent with such
tendencies are recognized as typical leaders (Lord, Foti, & DeVader,
1984). Conceptually, recognition-based processes are predicated on
schema or cognitive representations used to simplify the process by
which typical leadership is recognized. Because the schematic represen-
tation of a typical leader does not encompass Blacks when race is consid-
ered or women when gender is considered, Black women may be
disadvantaged relative to other groups that share a greater degree of
schematic overlap.

In support of the double jeopardy perspective, empirical studies
have found that Whites are perceived as more typical leaders than
Blacks (Chung-Herrera & Lankau, 2005; Rosette et al., 2008) and men
are perceived as more typical leaders than women (Brenner,
Tomkiewicz, & Schein, 1989; Heilman et al., 1989; Nye & Forsyth,


http://dx.doi.org/10.1016/j.jesp.2012.05.002
mailto:arosette@duke.edu
mailto:rwlivingston@kellogg.northwestern.edu
http://dx.doi.org/10.1016/j.jesp.2012.05.002
http://www.sciencedirect.com/science/journal/00221031

A.S. Rosette, R.W. Livingston / Journal of Experimental Social Psychology 48 (2012) 1162-11167 1163

1991; Schein, 1973, 2001; Scott & Brown, 2006; Willemsen, 2002). It
logically follows that Black women would be perceived as the least typ-
ical leaders because neither their race nor their gender overlap with
typical leader expectations. Moreover, those leaders whose characteris-
tics are inconsistent with leader typicality are less easily categorized as
leaders and are evaluated unfavorably when compared to leaders who
possess high leader typicality (Foti, Fraser, & Lord, 1982; Foti & Lord,
1987; Lord, DeVader, & Alliger, 1986; Phillips, 1984; Scott & Brown,
2006). This double jeopardy perspective is most keenly supported by
the extreme under-representation of Black women in leader and exec-
utive positions (Bell & Nkomo, 2001; Blake, 1999; Parker & ogilvie,
1996; Sanchez-Hucles & Davis, 2010).

Counter to the double jeopardy paradigm, an alternative perspec-
tive is that their double subordinate identities can, in some cases,
attenuate bias against Black women relative to White women or
Black men. Just as in mathematics the multiplication of two negative
integers yields a positive result, the social argument is that having
two subordinate identities can actually yield more positive outcomes
than having a single-subordinate identity. In particular, the combina-
tion of subordinate race and gender identities can produce
‘intersectional invisibility’ resulting in a peripheral status that is not
necessarily accompanied by negative outcomes (Purdie-Vaughns &
Eibach, 2008). That is, because Black women do not fit the exemplar
of either of their respective subordinate groups, they may be able to
escape from negative outcomes directed toward more typical
women (i.e.,, White women) and Blacks (i.e., Black men), and engage
in more typical leader behaviors without being perceived negatively
for doing so.

Recent findings on leader typicality support this contention. When
compared to both White women leaders and Black men leaders who
exhibited agentic behaviors and emotions, characteristics consistent
with leader typicality (see Eagly & Karau, 2002), Black women
leaders were conferred higher leader status (Livingston, Rosette, &
Washington, 2012). Similarly, Black career women who displayed
dominance, another characteristic that is consistent with typical lead-
er characteristics, were shown to be more likeable and more hirable
than identically-described White women or Black men (Hall et al.,
2012). These findings support the intersectional invisibility paradigm
and suggest that the combination of being both Black and female en-
ables Black women to express typical leader behaviors without penal-
ty (in a way that White women and Black men cannot) because of
their peripheral status in each of their respective subordinate groups.
However, this previous research did not examine whether such favor-
able perceptions of Black women would occur when one of the most
rudimentary functions of leadership is considered: organizational
performance (Meindl & Ehrlich, 1987; Meindl, Ehrlich, & Dukerich,
1985).

According to inferential-based processes of leadership, a predominant
leadership theory that focuses on organizational performance, leader-
ship is frequently inferred from organizational outcomes ascribed to
the individual such that there is a positive associative link between per-
ceived leadership and level of organizational performance (Lord &
Mabher, 1991; Meindl & Ehrlich, 1987; Meindl et al., 1985). Specifically,
positive performance has been shown to be linked to leaders whereas
negative performance has been shown to be indicative of non-
leadership (Rush, Phillips, & Lord, 1981; Shamir, 1992). This suggests
that positive organizational performance may be perceived as consis-
tent with a typical leader; whereas negative organizational perfor-
mance may be perceived as possessing low leader typicality.

As applied to our work, when inference and recognition-based pro-
cesses are considered concurrently, Black women may be differentially
evaluated, relative to other groups, depending on whether their organi-
zational performance is positive or negative. Negative performance can
be especially damaging to Black women because their two subordinate
identities generally do not allow for a positive attribution for the nega-
tive behavior. In other words, the propensity to negatively evaluate

Black women as ineffective leaders when unsuccessful organizational
outcomes occur (inference-based processes) will be bolstered by the
categorization of Black women as unlikely, atypical leaders (recogni-
tion-processes). Because Black women possess not just one, but two,
subordinate identities - neither of which has been shown to be partic-
ularly typical of the leader role - they will be perceived most negatively
in a context of failure when compared to Black men and White women.
In particular, three factors - race (Black), gender (women), and perfor-
mance (failure) - are consistent because none of them is indicative of
typical leadership. This system of matching that we predict will occur
between recognition- and inference-based processes is consistent
with the conceptual framework of comprehension goals whereby pro-
totypical and non-prototypical categorizations are used when they aid
comprehension (i.e., when the social category is in agreement with
the outcome), but is not applied when comprehension is inhibited
(Kunda & Spencer, 2003).

However, when Black women experience success, the combination
of (negative) recognition-based processes and (positive) inference-
based processes will contradict one another and not fit together. This
contradiction should hinder comprehension and limit the incorporation
of non-typical characteristics in the evaluative process. Although her
performance outcome would be indicative of positive leader character-
istics perceived as typical, the social groups to which she belongs may
be recognized as ineffective leaders because her subordinate identities
are not typical of the leader role. When recognition- and inference-
based processes do not align, Black women will be perceived compara-
bly to other social groups who also possess a negative subordinate iden-
tity that is not congruent with a positive successful performance. For
Black men who succeed, their race will be perceived as incompatible
with performance outcomes. Similarly, the same incompatibility will
occur for successful White women because of their gender. Thus,
Black women, Black men, and White women should be evaluated com-
parably when successful because for each group, the recognition pro-
cesses are in contradiction with the inferential process. For White men,
however, recognition processes augment inferential processes as three
factors — race (White), gender (men), and performance (success) — are
all consistent. Thus, White men should be evaluated the most favorably
under conditions of organizational success.

In sum, we predict a three-way interaction between leader gen-
der, leader race, and organizational performance such that Black
women will be perceived negatively relative to Black men or White
women, but only when their organization is not successful. Further-
more, we predict that this proposed moderation will be mediated
by leader typicality. That is, the extent to which a target exhibits the
characteristics consistent with a leader will mediate the predicted in-
teraction between organizational performance, leader race, and lead-
er gender on perceived leader effectiveness.

Methods
Participants and study design

A total of 228 participants (50% women) which comprised under-
graduate students (164), graduate students (41), and working adults
(23) were recruited in the student union of a southeastern university
to participate in a 35 minute long experimental session including this
study in exchange for $10US. Of these participants, 98 were White, 74
were Black, 35 were Asian, 8 were Hispanic, and 13 classified their
race as “Other.” Participants’ student status, race, and gender did not
qualify the results and accordingly will not be considered further. At
the time of the study, most of the participants were employed full-
time (25%), part-time (45%), or were currently unemployed, but had
worked previously (27%). Thus, most participants likely had exposure
to leader roles in organizational settings. The participants had an aver-
age age of 23.90 (SD =7.43) years and 5.80 (SD =6.88) years of work
experience. The study consisted of a 2 (organizational performance:
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failure, success)x2 (race: Black, White)x2 (gender: male, female)
between-participants factorial design.

Procedure

Participants were told that the purpose of the study was to investi-
gate how people make inferences from the newspaper articles they
read. They were informed that they would be reading an article recently
printed in a national news outlet and then answer questions about the
article. The article was about a corporation, its senior executive officer,
and the corporation's recent performance. Thus, the article contained
the experimental manipulations for organizational performance, leader
gender, and leader race, described below. Participants were randomly
assigned to read one of the eight versions of the article before completing
the post questionnaire. Participants were then debriefed and dismissed.

Organizational performance

To manipulate the corporation's performance as successful, the
company's earnings were described in the article as having increased
and a graph noting a positive percentage change in earnings over the
past 5 months was also included. For the unsuccessful conditions, the
earnings were described as having decreased and the graph depicted
a continual decline in earnings over the five-month period.

Leader gender and race

The gender and race of the senior executive were manipulated using
headshot photos of professionals dressed in business attire. Each photo
was paired with a neutral sounding name. To ensure that the photo-
graphs of the executives differed in terms of race but were similar on
other physical dimensions, a pre-test was conducted. Twenty-nine par-
ticipants from the same sample population as the participant pool eval-
uated 20 photographs of faces (5 Black women, 5 Black men, 5 White
women and 5 White men) on race to confirm that the within race cate-
gories were perceived to be the same race (i.e., Black men to Black
women) and that the between race categories were perceived to be of
different races (i.e., White women to Black women). We asked the par-
ticipants to specifically select the racial category of the person depicted
in each of the headshots because racial characteristics can sometimes
be ambiguous (Livingston & Brewer, 2002) and we wanted to make
sure that the photos selected clearly depicted the racial category that
we wanted to manipulate. In addition, participants evaluated the photos
on age, physical attractiveness and emotional expression (to ensure
comparability). Of the 20 photographs, four photos (one Black woman,
one Black man, one White woman, and one White man) were selected
because they were clearly recognizable as either Black or White and
did not differ on perceived age, physical attractiveness or their emotion-
al expression.

Perceptions of leadership effectiveness

Participants were asked to evaluate the executive on leader effec-
tiveness (e.g., Manz & Sims, 1987). Leadership effectiveness was mea-
sured with four items: “I think that Jones is an effective leader,” “ would
have confidence in Jones's ability to be successful,” “I would
recommend Jones for other leader positions,” and “An organization
lead by Jones would be effective.” The four items were measured on a
7-point Likert-type scale anchored by 1 (strongly disagree) and 7
(strongly agree). The composite items shared a univariate factor struc-
ture and inter-item consistency was high (Cronbach's o= .88). Scores
ranged from 1 to 7 (M =4.31,SD=1.35).

Perceptions of leader typicality
To assess leader typicality, participants were asked to evaluate the

extent to which the executive is typical of a leader. We included only
one trait word to assess leader typicality, given that the word “typical”

clearly assesses typicality. This item was measured on a 7-point
Likert-type scale anchored by 1 (not at all) and 7 (extreme amount).
Scores ranged from 1 to 7 (M=4.31, SD=1.26).2

Results
Manipulation checks

Prior to assessing perceptions of the executive's leadership ability,
participants' responded to a manipulation check to confirm the organiza-
tional performance manipulation. Responses confirmed that 98% of the
participants correctly reported the organization's performance as de-
scribed in the news article. At the end of the post questionnaire, two
checks evaluated the manipulation of leader gender and leader race.
These questions were placed near the end of the post-questionnaire so
as not to bias the primary dependent variables. Approximately 94% of
the participants correctly identified the leader's gender and 93% correctly
identified the leader's race. Given the high response accuracy on the ma-
nipulation checks, we included all respondents in our final analysis. In
addition, analyses removing manipulation check failures revealed the
same outcomes.

Leader effectiveness

We conducted an analysis of variance (ANOVA) on leadership ef-
fectiveness with organizational performance, leader gender, and lead-
er race as between-participant factors. Analysis revealed a main effect
for performance, F(1,220)=194.67, p=.000, r=.68. Leaders were
perceived as more effective after organizational success (M=5.20,
SD=0.88) than after organizational failure (M=3.41, SD=1.13).
Analysis also revealed a main effect for leader gender, F(1,220)=
13.44, p=.000, r=.24. Men (M=4.52, SD=1.35) were perceived
as more effective than women (M=4.11, SD=1.33). In addition,
the analysis also showed a main effect for race, F(1,220)=5.77,
p=.017, r=.16, such that Whites (M =4.44, SD=1.36) were per-
ceived as more effective than Blacks (M=4.17, SD=1.33). These
main effects were qualified by a three-way interaction, F(1,220) =
5.02, p=.026, r=.15. The three-way interaction is presented in
Fig. 1. The first set of bars contains mean leadership effectiveness rat-
ings following organizational success, and the second set contains rat-
ings after organizational failure.

To localize the effects of the three-way interaction, we conducted
two-way interactions within each performance condition which
showed that within the success condition, only a main effect for race,
F(1,220)=4.22, p=.04, and a main effect for gender, F(1,220)=
14.51, p=.0002, were significant. The two-way interaction between
leader gender and leader race did not obtain significance, F(1,220) =
1.38, p=.24. As expected, simple effects analysis revealed that Black
women did not differ from Black men, F(1,220)=1.98, p=.161, or
White women, F(1,220) = 0.14, p=.705. In addition, White men were
perceived as more effective than Black men, F(1,220) =3.92, p=.049,
and White women, F(1,220) =9.17, p =.003.

In the failure condition, the gender main effect was significant,
F(1,220) =4.16, p=.043; however, this main effect was qualified by a
significant two-way interaction, F(1,220) =3.97, p =.048. Black women
were evaluated as less effective than both Black men, F(1,220) =7.99,
p=.005, and White women, F(1,220) =6.81, p=.01.

Leader typicality

We conducted an ANOVA on leader typicality with the same
between-participant factors that were used for leader effectiveness.
Analysis revealed a main effect for organizational performance,

2 Three participants did not respond to this question.
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Fig. 1. Mean ratings and standard deviations for leader effectiveness as a function of or-
ganizational performance, leader gender, and leader race.

F(1,217)=24.74, p=.000, r =32, whereby leaders were perceived to be
more typical after organizational success (M = 4.68, SD = 1.22) than after
organizational failure (M = 3.95, SD=1.21). Thus, organizational success
was perceived to be more consistent with leader typicality than was orga-
nizational failure. Analysis also revealed a main effect for gender,
F(1,217)=5.79, p=.000, r=.24. Women (M=4.05, SD=1.28) were
perceived to be less typical leaders than men (M=4.59, SD=1.19,
p=.001). The race main effect was only marginally significant,
F(1,217)=3.16, p=.07, r=.12, whereby Blacks (M=4.18, SD=1.20)
were perceived as slightly less typical than Whites (M=4.43,
SD=1.31). In addition, the two-way interaction between success and
leader gender was marginally significant, F(1,217)=3.45, p=.07,
r=.12. These main effects and interaction were qualified by a significant
three-way interaction, F(1,217) =4.76, p=.03, r=.17. The three-way
interaction is depicted in Fig. 2.

To localize the source of the three-way interaction, we calculated
two-way interactions within the two performance conditions. Within
the success condition, the race main effect, F(1,217)=3.853, p=.05,
was significant indicating that Blacks were perceived as less typical
than Whites. In addition, the gender main effect was significant indicat-
ing that women were perceived as less typical than men, F(1,217)=
15.55, p=.0001. The two-way interaction between race and gender
was not significant, F(1,217)=0.67, p=.41. However, White men
were perceived as more typical leaders than White women,
F(1,217)=11.23, p=.001, and marginally more typical than Black
men, F(1,217) =3.65, p=.058.

Within the failure condition, there were no significant main effects;
however, the two-way interaction was significant, F(1,217)=5.12,
p=.025. Black women were perceived as less typical than both Black
men, F(1,217)=6.20, p=.014, and White women, F(1,217)=3.97,
p=.048.
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Fig. 2. Mean ratings and standard deviations for leader typicality as a function of orga-
nizational performance, leader gender, and leader race.

Mediation testing

To test whether leader typicality mediated the relationship between
leader gender, leader race, and leader effectiveness as predicted, we test-
ed the overall significance of the indirect effect (i.e., the path through the
mediator) by using bootstrapping to construct bias-corrected 95% confi-
dence intervals (Hayes, 2009; Preacher & Hayes, 2004; Stine, 1989). If
zero falls outside the confidence interval, the indirect effect is deemed
significant and mediation can be said to be present. Our model included
leader race and organizational performance as two moderators of the
path from leader gender to leader typicality (i.e., organizational perfor-
mance moderated leader race and leader race moderated the path
from leader gender to typicality). Hence, we tested mediated moderation
which assessed the indirect effect of leader gender, leader race, and orga-
nizational performance on leader effectiveness through leader typicality.
The indirect effect of leader gender on leader effectiveness, mediated
through typicality for White leaders with successful organizational per-
formance [Cl: —1.11, —.31], Black leaders with successful organizational
performance [Cl: —.83, —.08], and most importantly, Black leaders with
poor organizational performance [Cl: —.93, —.09]. Specifically, leader
typicality mediated the relationship between Black men and Black
women when organizational performance was poor. Typicality did not
mediate the relationship for Whites with poor organizational perfor-
mance [Cl: —.32, .52]; however, this was expected given that
White men did not differ significantly from White women on lead-
er effectiveness in the failure condition, F(1,220) =.01, p=.97.

Discussion

We examined the conditions under which double jeopardy would
be experienced by Black women in leader roles, informed largely by
research on recognition-based and inference-based processes of lead-
ership. Our results indicate that double jeopardy was more likely to
occur under conditions of organizational failure as opposed to success
because their two subordinate identities were better matched to sub-
par as opposed to successful outcomes. Stated differently, White
women and Black men benefited from at least one predominant iden-
tity that is congruent with the leader role (i.e., being White or male)
and therefore were not evaluated as harshly as Black women whose
race and gender aligned succinctly with failure.

However, when Black women leaders were successful, their two
subordinate identities did not result in double jeopardy as Black
women were evaluated comparably to leaders with single-subordinate
identities—White women and Black men. The fact that Black women
were evaluated comparably to White women and Black men in the con-
text of success underscores the idea that there was not a clear alignment
between recognition-processes and inference processes for these three
groups and thus, they were evaluated comparably to each other. This
idea is further bolstered by the fact that White men were shown to ben-
efit separately from their race and their gender (i.e., an additive effect)
resulting in more favorable evaluations than Black men and White
women during organizational success. In addition, leader typicality me-
diated the indirect effect of race, gender, and organizational performance
on leader effectiveness which suggests that recognition processes can
partially account for the negative evaluations of Black women leaders
when organizational performance was low and for the positive evalua-
tions of White male leaders when performance was high. Our findings
add to existing research that examines both recognition and inference
based processes in tandem (i.e., Carton & Rosette, 2011; Rosette et al.,
2008) by examining how leadership perceptions differ for groups with
single- versus dual-subordinate identities (a comparison that has been
frequently overlooked in previous leadership research) when perfor-
mance outcomes are considered.

Our research also contributes to the burgeoning literature that ex-
amines the advantages and disadvantages that accrue to individuals
with multiple subordinate identities (Durik et al., 2006; Livingston
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et al., 2012; Purdie-Vaughns & Eibach, 2008; Richardson & Loubier,
2008; Sanchez-Hucles & Davis, 2010; Settles, 2006). On the one hand,
proponents for subordinate intersectionality (i.e., multiple subordinate
identities) argue that individuals with single-subordinate identities are
the most oppressed as they represent the archetype of their social group
(Livingston et al,, 2012; Remedios, Chasteen, Rule, & Plaks, 2011). On
the other hand, advocates of a double or even triple jeopardy paradigm
contend that individuals with multiple subordinate identities fair far
worse than their single-subordinate brethren (e.g., Bowleg, 2008).
Our results contribute to this debate by suggesting that it is important
to consider the context under which multiple identities are examined.
For example, Black women leaders may be permitted to show greater
agency than White women leaders and Black male leaders without pen-
alty (Livingston et al,, 2012). However, they may not be permitted to err
as frequently without reprimand.

In addition to contributing to research on leadership and diversity,
our findings have practical implications too. Black women executives
may have to work exceptionally hard to minimize mistakes made on
the job as their penalty for doing so may be greater than consequences
experienced by White women and Black men. Given that atypical
leaders, in general, are often expected to fail and are frequently evaluat-
ed more negatively when they make mistakes (Brescoll, Dawson, &
Uhlmann, 2010), Black women may have to be exceptionally diligent
when managing subpar outcomes. That is, they should take special
care when organizational goals are not met (perhaps due to conditions
beyond their control) to clearly communicate the circumstances to
management, their peers, and even their subordinates. For their part,
managers should be aware that such unfavorable bias may persist and
take measures to make sure that leaders possessing more than one sub-
ordinate identity are evaluated fairly when goals are not achieved. Fu-
ture research should examine how leaders who possess other
subordinate identities (e.g., class, age, sexuality) are evaluated in a lead-
ership context. In addition, future research should also examine contex-
tual factors other than performance that may influence whether double
jeopardy or intersectional invisibility is experienced by individuals who
possess more than one subordinate identity.

Conclusion

Research on Black women leaders has received scant attention by
leadership scholars in the past. Perhaps this oversight has occurred
because of the negligible representation of Black women leaders in
top positions. For example, in July 2009, Ursula Burns became the
first Black woman leader of a Fortune 500 company. If we are to rec-
tify the underrepresentation of Black women and others with more
than one subordinate identity in top positions, it is important to un-
derstand the processes that disproportionately disadvantage them.
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